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James Reynolds, E[q; 


— Term 
1 Georgii Regis In B. R. 


Sir Robert Raymond, Kor Lord Chief 


. Fuſtice. 
Hr John Forteſcue Aland, Kut.) 


SR 
Hr Edmund Probyn, Kut. 


Sir Philip Yorke, Kut. Attorney General. 
Charles Talbot, Eſq, Solicitor General. 


Caſtle wer: Richardſon. 


fad 
office of chapel-warden : the defendant pleads, that it is a 3 


donative, and thereupon moved for a prohibition. And upon the ſpiritual 
debate the ſame was denied, the whole court being of opinion, that rt. 
though there was a difference as to the incumbent, yet as to the 
pariſh officers there was none ; for they are the officers of the pariſh, 


IBE 'K in the eccleſiaſtical court for not taking upon him the Pariſh officers 


and not of the patron of the donative; 


Torrent ver. Burley. In Scaccario. 


ILL to diſcover Ke the TY 7 huſband died worth Camper [us in . 
quity for a 
40 J. fo as to be liable to pay the plaintiff a-mortuary ; and momuy. 
praying relief. Upon anſwer admitting aſſets, but denying the 
cuſtom; the plaintiff went into a proof of his right, and ſeveral 
witneſſes were examined on both ſides. And at the hearing the bill 
Was diſmiſſed with--coſts as to the relief, becauſe that was properly e 
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at law e or in the ſpiritual court, l in a bill n one um only 
the right could not be eſtabliſhed. | 


The diſmiſſion was generally with coſts, though the defendant 
had not demurred to the relief, but run into a proof of the right. 


Strange pro quer. 


Dominus Rex verſ. Tenant. 


After defen- PON an order of baſtardy the defendant appealed to the 
dant is diſ- ſeſſions, where upon a full hearing he was diſcharged : after- 
3 wards the ſame juſtices make a new order upon him. And Lee 
order of ba moved to quaſh it, the defendant being by the former order of ſeſ- 
fon abſolutely diſcharged. 1 Ven. 59. Co. Car. 3 50. And of 


be made. 
L. Raym. that opinion was the court, and quaſhed the laſt order. 


1423. 


Dominus Rex verſ. Reeks. 


ee to au- PON a trial at bar on an information in natura de quo war- 
e e, ranto for the office of burgeſs of Chri/i-Church, the admiſ- 


is not ſtamped —m_ of the defendant was produced, and it appeared to be a parch- 
- t that had only one ſtamp, and yet had five admiſſions entered 


* „ AF 1 Raym. 
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1445: ws on it. And in order to make it good, they had annexed four 
other parchments, each of which was ſtamped. And the court 
held that would not make it good, and that the proper way would 
have been to have paid the four penalties, and had four new 
ſtamps on the firſt parchment, as was done in the biſhop of Cheſter's 
caſe, ante 624. And for want of this there was a verdict againſt 


this Tod the other four defendants, 


The next day they moved for a new trial. And the court would 
not hear any thing of the motion, unleſs they produced the admiſ- 
ſion, and ſhewed they had paid the penalty, And the defendants 
not caring to be at that certain expence for the uncertainty of gaining 
a new trial afterwards, they ſubmitted to judgment of oufter, 


 Gradell ver . Tyſon. 


(on: Der upon a ENT by. the executor of the ſurviving executor 
, 7 * of the obligee; and on error after a verdict Strange objected, 


that it was not ſhewn, that the firſt executors proved the will; and 
if not, this executor could maintain no action, but it muſt: be 


brought by the adminiſtrator cum teſtamento annexo. But being 
NY after 
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after a verdict, the court held it well enough, and affirmed the 
judgment. 


Griffin verſ. Scott. 


83 RESPASS for entering his houſe, and keeping poſſeſſion of The landlord 


maſt remove 


his goods eight days. The defendant juſtifies under a diſtreſs 


the goods at 


for rent; to which the plaintiff replies, a tender; and on demurrer five days end, 


it was objected, that it ought to be pleaded with an uncore priſt. or = N 
Lutw. 591. Tho. Ent. 265. Winch 939. Cro. Fac. 423. Salk. 'þ . 
622. Sed ßer curiam, Be the replication good or bad, yet we 1424. 
muſt go back to the firſt fault, which is in the plea, for the de- iy e 
fendant ought to have removed the goods at the five days end; and Ge I 
for the other three he is a treſpaſſer, and there is no juſtification, 


TFudicium pro quer”. 


Dominus Rex verſ. Puſey. 
H E defendant colonel Puſey was indicted at the Old Bailey No certiorari 


| for perjury: and to avoid his appearing there, he mowed 2 CEE 
for a certiorari, and cited Sir Humphrey Mackworth's caſe, Paſ. Bails. 

9 Geo. Sed per curiam, That was not for forgery, but for af— 

fixing the ſeal of the company in his cuſtody without their autho3 

rity, which was a conteſt of a civil nature: we muſt make no di- 

ſtinction of perſons, and therefore cannot grant a certiorari for a 


defendant without conſent of the proſecutor, 


Barry verſ. Barry. 


"HE principal died after the return of a capias ad ſatisfa- Practice 
. "a a . : Mich. 1Geo.2. 
ciendum and before taking out a ſcire facias againſt the bail. Ieh and 
And the court refuſed to ſtay proceedings againſt them, for in ſtrict- Machen the 
neſs of law the bail are bound from the return of non eſt inventus ; "_ was held 
and it is but ex gratia that a ſurrender after is accepted, which L. Raym. 
time they take at their peril, 1 Roll. Abr. 336. 1452 


Murray verſ. Thornhill. 


HE court refuſed to make a rule vpon the Eaft-India com- Pradtice. 
pany to inſpect their private books relating to the appoint- 
ment of their ſervants, 
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Wild verſ. Sands. 


Cannot enter I T was moved to enter up judgment on an old warrant of at- 
yn en. 4 torney, the defendant being living, and the debt unpaid ; but it 
torey after appearing, the party to whom the warrant was to confels, was 


Loh. 's dead; the court would not grant the motion. 


Aſtell qui tam verſ. Andrews. 


One e it A CTION of debt upon the ſtatute 12 Car. 2. c. 2 5. for ſelling 

TINS of wine by retail twenty ſeveral times without licence. The de- 

L. Raym, fendant pleaded il debet. And upon the trial the jury found the 

* defendant Not guilty as to nineteen of the twenty times, and as to 

one particular time they find a ſpecial verdict, vlg. That the defen- 

dant was a merchant and dealer in wine in Briſtol, and that in his 

manſion-houſe there, he ſuch a day ſold one gallon of wine to one 

Mills, who carried it to the Guilder's Inn in Briſtol, and that it 

Was there drank : that this inn belonged to one F. S. and that the 
defendant had no licence for the ſelling of wine; er ,, Se. 


The queſtion in this caſe was, whether the ſelling of this one 
gallon of wine in the defendant's own houſe, which was ſpent in 
another, was a bing by retail within the meaning of the ſtatute. 


Serjeant Chapple for the plaintiff argued, that the ſelling one 
gallon is a ſelling by retail within the ſtatute, for the ſtatute de- 
ſcribes what ſhall be accounted a ſelling by- retail, vx. ſelling by 
pint, quart, bottle, or gallon, and though this was ſpent i in another 
perſon's houſe, yet it makes no difference, for the words of the 


ſtatute are general. 


At common law every man had liberty to ſell wine as he could, 
either by wholeſale or retail, until the ſtatute 7 E. 6. c. 5. 1 
was the firſt reſtraining ſtatute. And the next ſtatute is the 
12 Car. 2. upon which this action is brought, and this ſtatute ap- 
points commiſſioners to grant licences to fell wine by retail, and 
reſtrains more particularly than the former ſtatute, for the words 
are, ſhall not be drank within manſion-houſe or without, Vide 


Hard. UH 
F. uzalerlły contra argued, that this being Py penal ſtatute, ought 
not to be extended further than the expreſs words would carry it : 


the act was intended only to oblige perſons reſiding in particular 
3 places, 
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places, and who made a trade of ſelling by retail, to take licences, 
and not to ſubject a merchant to a penalty for one particular act: 
he cited 8 Co. 129, 130. where it is held, that a perſon may uſe a 
trade in a particular inſtance, notwithſtanding the general reſtraint 
by the ſtatute 5 Elig. and to brew or bake for himſelf or family, is 
no. offence within that act. And there being only one act found 
againſt the defendant, it was never the intention of the ſtatute, to 
make ſuch a perſon liable to the penalty. 
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This term the Chief Juſtice. delivered the opinion of the court: 
and declared, that they were all agreed in it, that the plaintiff muſt 
have judgment ; for the words of the ſtatute are plain and expreſs, 
and take in this very caſe; and it is not reaſonable to allow a mer- 
chant to ſell by retail without licence, any more than another per- 
ſon, for the words are general, 20 perſon or perſons whatſoever. 
And though the jury have found the defendant guilty of but one 
act, yet that is plainly within the ſtatute, for the ſtatute gives a di- 
ſtinct penalty for every particular offenſe. And therefore this ſingle 
act of the defendant ſubjects him to ſuch penalty. Judgment for 
the plaintiff. car . 
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Story verſ. Atkins. 


- * A CTION upon the caſe upon ſeveral promiſes ; and the plain- An indbita- 


. | | . | A tus afſumt/it 
tiff declares firſt upon a promiſſory note for 12 J. 115. ſecond ; YE: 


count upon an indebitatus afſumpfit for 20 l. money lent, and third court may 
for money laid out. . | ws: the: e 
| | tute of limi- 
5 hy | - | i N | tations on 2 
. To the firſt count upon the promiſſory note, the defendant promiſſory 


| , : i 5 note. 
pleads, that the cauſe of action did not accrue znfra ſex annos, and 15 Lo 


to the other two counts he pleads non aſſumpſit generally, upon 1429. 
which iſſue is joined. a 5 


{ 


And as to the defendant's plea to the firſt count, the plaintiff re- 
plies, and admits that the cauſe of action as to the firſt count did 
not ariſe within fix years before his exhibiting his bill in this court, 
-but that it aroſe the 25th of March 1720. and that upon the 

11th of February 1725. in order to recover the money due to 

him upon that promiſe, he levied his plaint in the ſheriff of 

London's court, in placito trangreſſionts ſuper caſum ; and avers that 
fecundum conſuetudinem civitatis praed', he there declared againſt 
the defendant in an action upon the caſe, and ſets forth his declara- 
tion; which was, eo quod the defendant ſuch a day indebitat' fuit 
quer in 201. pro diverſ. pecuniarum ſummis per praed def. praefat” 
. quer” prius debit', which he promiſed to pay: then the plaintiff ſet 
Vor, II. = TI e 


ao 
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forth chit the deferiident — wagt "RP weit at: n ods, 


by virtue of which the faid plaint was removed into this court, and 


the plaintiff declared | againſt him de nous; and avers it to be pro 

eadem cauſa. ations pro qua levavit auerelam f am praed ut prae- 
e and then he avets, that the cauſe 4 action did accrue 
within fix years before his levying the ſaid Oe in the — 


coutt, and therefore prays — 


To this replication the defondent e and thewed Tie om. 
that it did not appear by the plaintiff's replication, that his bill 
againſt the defendant in this court was for the fame cauſe of action, 


as that for which he levied his plaint in the court baba, Aon 
which there was a Joinder 1 in Gonarter. 


er 


— 2 CN pa — 


replication. 


1. That it ought to appear, either by the proceedings themſelves, 
or by ſufficient words of averment, that the cauſe of s is the 
hw in both courts: and in this caſe, it does not appear by any 
means upon the face of the proceedings, that the cauſe 8 action is 
the ſame in both courts; for the declaration in the inferior court is 
upon an zndebitatus afſump/it, and the declaration here is upon a 
promiſſory note, which are cauſes of action manifeſtly different: 
nor is there any ſufficient averment in the replication, to ſhew the 
identity of the cauſe of action in the two 'courts, for the words are 
only theſe, quod (the plaintiff) exbibuit tillam ſuam pro eadem 
cauſa actionis praed ut praefertur, which is not ifluable, neither is it 
confined to the matter of the firſt count, as it ought to have bean, 
but you gotecalty: to the plaintiff's whole declaration 1 in this court. 


fk 2. The cauſes of action appear plainly to be different; brcauſe 


the declaration in this court being upon a promiſſory note, and the 


. Ds declaration in the court below upon an izdebitatus aſſumpſit, for a 
= different ſum, they cannot be intended to be the ſame, for the 
2 promiflory note could not be given in evidence upon the indebitatus 
aſſumpfit; and the two actions can never be intended to be the ſame, 
unleſs the ſame evidence will ſupport both; and if they are different 


R.. 


in their nature, no averment can reconcile n 


. The plaintiff's declaration in the court belou appears to be = 
for he has only declared by way of general indebitatus aſſumpfit. for 


ſo much money per pracd def. pruefat quer prius debit” ; which 
is ill, becauſe it does not thew a confideration, or how the Lg 
aroſe ; which is what is always required, that the court may ju 


whether it is a matter proper for ſuch an action: and though t 
2 method 


Aud Mr. Reeve for the defendant took et exceptions to the 
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method? of e may in ſome e he EP by cuſtom, 


yet in all ſuch cafes the cuſtom ought to be ſet: forth ſpecially, and 
it is not ſufficient to ſay ferundum conſuetudinem generally; as in 
Raft. Ent. 550. where concept ſolvere is held to be well, by alleging 
the cuſtom to n in that manner, otherwiſe it would be ill. 
— contra. There hate 4 4 San exceptions nk to the 
replication, and the principal objection to it ſeems to be the firſt 
exception, That the plaint in the court below, and the action in 


this court, appear to be plainly different, and cannot be intended to 


be for one and the ſame cauſe, And I muſt agree that this objec- 
tion will have great weight, if it can be ſupported by any thing 
that appears upon this record: but if the cauſe of action appears, or 
may be intended, to be the ſame in both courts, then your Lord- 
ſhip's judgment will be for che plaintiff. 


The point therefore to be conſidered upon this exception, 4s the 
identity of the cauſe of ofion in the two courts. And though it is 
objec, that there is a plain and manifeſt variance both in the na- 


ture and cauſe of the two actions, becauſe the plaintiff hath declared 


in the inferior court upon a general iudebitatus aſſumpyjit for 20 l. and 
in this court upon a promiſſory note for a different ſum: yet I 
muſt beg leave to obſerve, that what is properly to be called the 
cauſe action appears plainly i 1n this caſe. to be the ſame in both 


courts; for it is the defendant's breach of promiſe, which is the 


cauſe and foundation of both the actions: and though it is ob- 
jected, that the plaintiff hath declared for different ſums in the two 
actions; yet that can have no effect upon the cauſe of action, for in 
both actions the quantum is to be aſcertained by the jury: and in 


this caſe the damages which are demanded, are laid to be the ſame 


in both declarations, ſo that there is no foundation for that ob- 
jection. 


1 admit that the declaration in this court is founded upon a ſta- 


tute, and the other is a declaration at common law: but unleſs 


there appears ſuch a variance and inconſiſtency in theſe two actions, 


as neceſſarily obliges your Lordſhip to intend them to be for different 
cauſes, your Lordſhip will not preſume them to be ſo; eſpecially if 


the different methods of declaring in the two courts, can by any 


means be reconciled to ä the ſame cauſe of action. 


At common law the party that was poſſeſſed of a promiſſory 
note, had no other remedy to recover upon it, but by declaring 
upon an indebitatus afſumpſit, in which action he might give the 


note in evidence, but was obliged to prove the conſideration, The 


ſtatute 3 & 4 Ann, c. 9. gives the party the liberty of declaring 


upon 
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upon the note elf; 225 fince this making & that ſtatute, the .Y 
note hath been held to be ſufficient evidence to maintain ſuch 1 
action, without giving any further proof of the confideration : in | 
this ref pect therefore theſe notes are altered by the ſtatute, but in 9 
no other; for their lien is made no ſtronger than it was before; ® 
they are ill only ſimple contracts, and the nature of their ſecurity 4 

Ante 426, is not changed, as was adjudged in the cafe of Cumber v. Wane, Y 

 Paſch. 7 Geo. in B. R. where in an action upon the caſe for money = 
il lent, the defendant pleaded a promiſſory note given in ſatisfaction, 1 
and it was held to be no bar. And if this is all the alteration 9 
| which the ſtatute hath made in reſpe& of thoſe notes, how can 3 
i it be ſuppoſed, that it hath taken from the party what was. his 43 
| former and ancient remedy of declaring upon an indebitatus aſſump- 4 
i fit? The ſtatute only gives him an additional and more eaſy method 3 
; of recovering upon his note, but does not take from him his elec- 1 
i tion of purſuing his former method, if he thinks it more proper A 
| for his caſe, And what proves this ill more ſtrongly, is the cafe 2 
1 of Bromwich v. Lloyd, in Lutw. 1 58 5. where it is expreſly held, oF 
5 that upon an indebitatus afſumpfit a bill of exchange may be given 1 
fr in evidence; and by the fame reaſon a promiſſory note may be given 1 
in evidence on the like declaration; for the ſtatute 3 & 4 Ann. puts 3 

promiſſory notes upon the ſame footing as bills of exchange were bY 

before the making of that law. Therefore fince the plaintiff might 4 

have given this note in evidence upon his declaration in the court 3 

below, it would be a ſtrange concluſion to ſay that the two actions 4 

are different in their nature, or to intend the cauſe of them to be 9 

different, when the ſame evidence will ſupport both the actions. 3 


As there is nothing therefore ineonſifteint | in the nature of . two 1 
actions, I beg leave to inſiſt upon the averment, which the. plaintiff 
makes in his replication, as a matter which puts the identity of the | 
cauſe of action in the two courts, out of all manner of diſpute ; ; 
for the plaintiff hath expreſly averred quod exhiburt billam ſuam in 
this court pro eadem cauſa pro qua levavit querelam Jaan. in the 
court below. 


And though it is objected by Mr. Reeve, which is his ſecond ex- 
ception, That this averment is uncertain, and that the defendant 
could not take iflue upon it: yet I muſt ſubmit it, whether there 
is any foundation for this exception; for the plaintiff having ſet 
forth how he levied his plaint, and how he proceeded upon it, could 
not make his averment in a more proper manner than he has hers 
done: for he ſays, quod ſuperinde exhibuit billam ſuam praed in this 
court pro eadem cauſa actionis pro qua levavit querelam ſuam pracd* 
ut fraefertur ; ſo that here is an expreſs and poſitive averment,. that 


his bill here and his plaint below, are for the fame cauſe; and though 
| - the 
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the words ut * refer i it to the 2 yet that cannot occa- 


ſion any uncertainty, for there is nothing before ſet forth, but what 


e with this averment. 


And though it is objected againſt this averment, that i it is inſuffi- 
cient, becauſe it is not confined to the firſt promiſe, upon which 
the demurrer now is; yet there can be no weight in this objection, 
for the averment is, that the plaintiff's bill in this court and his 
plaint below are for the ſame cauſe, which extends to all the counts 
in the declaration, and therefore neceflarily covers the firſt promiſe : 


but if the record be rightly obſerved, there will appear to be no 


ground for this objection, for the replication begins with guoad pri- 


mam promiſſiunem, and then goes on and ſeis forth the proceedings 


in the inferior court, and confines the caſe to the firſt promiſe only, 


The material part of the plaintiff's caſe is, that the two actions 


were pro eadem cauſa, and this 1s averred in ſuch a manner, that if 
the defendant had rejoined, and ſaid that the plaintiff's bill in this 


court was pro alia et diverſa cauſa, abſque hoc that it was pro eadem 


cauſa ; ; there would then have been a plain and certain iſſue, con- 


fined ſingly to the identity of the cauſe of action, which is the very 


point upon which this caſe muſt turn. 


And if the plaintiff hath made his averment in ſuch a manner as 
is traverſable, I muſt ſubmit it, whether it doth not anſwer all the 
objections which are made againſt the identity of the cauſe of action; 


ſince the defendant by demurring has admitted it to be true: and to 


this purpoſe expreſly is the caſe of Sir Thomas Finch v. Lamb in 


Cro. Car. 294, 295. 1 Vent. 2 52. where the point was, that in an 
action upon an afſumpfit the defendant pleaded the ſtatute of limita- 


tions, and the plaintiff replied and ſet forth an original brought 
within fix years, which appeared to be laid in a difterent county 
and for different damages, upon which the defendant demurred, 
and inſiſted, that the new action varying in the county and damages, 
could not be intended to be for one and the ſame cauſe of action: 


but the plaintiff having averred that it was for one and the ſame 


cauſe of action, it was held, that this variance was not material, 


but was made good by the averment. 


There hath been another exception taken to the form of the 
plaintiff's declaration in the court below, in the manner it is ſet 
forth in his replication; and the exception to it is, the third excep- 


tion, that the plaintiff having only declared by way of general inde- 


bitatus aſſumpfit tor ſo much money per praed defendentem praefato 


querenti prius debit', it is ſaid this is ill, becauſe it does not ſhew a 
. or how the debt aroſe. And I admit, that if this 
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were a declaration originally in this court, this would be a good ob- 


jection: but this declaration comes before the court only by way of 
recital; and the plaintiff hath expreſly averred, quod narrauit ſecun- 
dum conſuetudinem civitat” praed, and a_cuſtom to declare in this 
manner in an inferior court hath frequently been adjudged to be 
good. In 1 Roll. Wr. 564, 565. concefſit ſalvere was held to be 
well in the court of Briſtol. In Stiles 198. the ſame form was ad- 
cuſtom uſed in the city of London, and that it was good. And in 
4 Leon. 10 5. the ſame form was held to be good, though the plain- 
tiff had only ſaid quod narravit ſecundum conſuetudinem, and had not 
any otherwiſe ſet forth in his declaration the cuſtom of declaring in 
that manner, which comes up fully to the preſent objection, and 
ſhews that the cuſtom need. not be ſpecially alleged. 


But I muſt ſubmit, it in another light, whether the objections 
that are made upon the plaintiff's different form of declaring in the 
two courts, and upon his faulty manner of declaring in the court. 
below (admitting it to be ſo) are not entirely foreign to the preſent. 
queſtion, For the point to be conſidered upon this. demurrer is, 


whether the plaintiff's bill in this court, and his original plaint in 


the inferior court, appear to be for the ſame cauſe: the replication 
ſays only quod levavit querelam ſuam pro eadem cauſa, ſo that the 
declaration in the court below is quite out of the. queſtion; and 
therefore if the plaintiff's plaint in that court, and his action here 
agree the one with the other, it is all that is neceſſary; for the bare 
levy ing a plaint in an inferior court, is ſufficient to prevent the ſta - 
tute of limitations, (1.574, 228.) and the demurrer is confined en- 
tirely to the variance between the paint. and the action here; and 
your Lordſhip will obſerve, that the plaint below and the bill here 
are exactly the ſame; for the plaint is de placito tranſgr ſuper caſum 
ad damnum of the plaintiff 20 J. which agrees with the words of the 
bill in this court; and though the plaintiff hath. gone on and ſet. 
forth the continuances of that plaint, and his declaration upon it, 
which is more than he need have done, yet J hope no fault which 
may now appear in that declaration, ſhall prejudice him ſo far, as 
to make the levying of his plaint ſtand for nothing, and ſo admit 
the ſtatute to run againſt him and deprive him of his debt. bs 


And ] further ſubmit it, whether the regularity of the plaintiff's 
declaring in the inferior court can properly be: examined into upon 
this demurrer : for his declaration and proceedings there come be- 
fore this court only by way of: recital, and to ſhew that the plain- 
tiff made a legal demand and : purſued his right within a proper 
time: and though the plaintiff's declaration below ſhould appear 
plainly to be erroneous, yet your Lordſhip will not now take no- 
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tice of that, for that would be glving judgment upon a record which 
is not before you: and I beg leave to compare it to the caſe of Wil- 
liams v. Fowler, Mich. 7 Geb. B. R. Where in an action of debt 
brought againſt an admihiſtrator, he pleaded in bar, that his inte- 
ſtate was indebted to J. S. for gobds fold and delivered, and that 
J. S. thereupon impleaded him and recovered judgment againſt 
him in an action of debt upon a mutuatus; to which the plaintiff 
demurred. And though it appeared by the defendant's own ſhew- 
ing, that the judgment was efroneous in the manner he had recited 
it, yet the court held the plea to be good ; for till it was reverſed 
in a proper manner, it was held to be a ſufficient judgment to bar 
the plaintiff, Ante 407. 


And as the intention of the ſtatute of limitations was only to 
oblige perſons to demand and proſecute their rights in ſome legal 
method within a reaſonable time, I hope it appears clearly that the 
plaintiff hath ſtrictly purſued the intention of that law, by making 
his demand in the inferior court in the manner he hath ſet forth, 
and that it appears as fully to have been for the fame cauſe of ac- 
tion, And therefore I pray your Lordſhip's judgment for the 
plaintiff. „„ | 5 


Naymond C. J. The actions in the two courts are of ſuch a na- 
ture, that they may be averred to be the ſame; for the ſtatute 3 & 
4 Hin. only gives an additional remedy upon promiſſory notes, but 
does not take away the old one: and I think this note might have 
been given in evidence upon the indebitatus aſſumpſit, for the note 
imports the drawer's having ſo much money of the other's in his 
hands; and though it may not perhaps be allowed in evidence in 
ſuch caſe as a promiſſory note, without further proof of the con- 
ſideration; yet it may 8 be given in evidence on an inde- 
bitatus aſſumpfit, as à paper or writing to prove the defendant's re- 
ceipt of ſo much money from the plaintiff, Hard's caſe, Salk, 23. 


And as the two actions may therefore be averred to be the ſame, 


ſo J take the averment to be ſufficient and traverſable; and the 


averment is confined only to the firſt promiſe, which is ſingled out 


by the word quoad in the replication, and cloſed as to the reſt, 


As to the objection that is made againſt the declaration in the in- 


ferior court, IJ think it of no weight; for though the declaration 
ſhould be ill, yet if the plaint be regular it is ſufficient to prevent 
the ſtatute. | 


Reynolds and Probyn Juſtices, were of the ſame opinion; but 


Forteſcue 


—— —— ———  — — — — — — — 


Js by; 
E 3 p pl 
43 * 3 — rene bd —— * ho 
N t : 
l e 


r 
r 
aff; us 
* 


eee ee 
8 » * 


N ARE Rr 2 2 ee ee 2 $3 ys Cond — 


. 9 
* , a 8 
* _ . v wo. 
0 = © Do g 
F l : * 1 A \ 0 * ? * 
5 1 * - 11 1 
q 1 * 0 : 4 ” * ” * „ p 4. + N 8 4 5 
— 
* 
4s 4 = 1 4 4.4 4404 4 \ 4 5 w „ 4 1 * 
" " . ww. "0 2 ” _ 1 


Forteſcue J. held ſtrongly, that the two actions were of ſo dif- 
ferent a nature, that they could not be averred to be the ſame, He 
agreed, that the variance in the ſums did not prevent the*averment 
of their being for the ſame cauſe ; but he held ſtrongly, that ſince 
the ſtatute a promiſſory note could not be given in evidence upon an 
indebitatus aſſumpfit ; and cited the caſe put by Hale, 1 Vent. 252. 
which is this: A. in confideration that B. would marry his daugh- 
ter, promiſed to pay 100 J. and in an action brought the plaintiff 
was barred; and in another action brought the promiſe was laid to 
pay the 100 J. at requeſt, and it was held it could not be averred to 
be the ſame. FFV 3 


In the other points he agreed with the reſt of the Judges; and 
faid, that the form of declaring in the court below was well enough; 
that it had been ſo adjudged between Stephens and Greenland in this 
court, and that the caſe in 4 Leon. 105. was in point. Judgment 
for the plaintift. N ON ETOE 2c, % 


Higgins ver{. Jennings. 


Where ful! T RESPAS S quare clauſum fregit, and for erecting a wall, 
_ 1 1 and ſpoiling the graſs pedibus ambulando. The defendant 
der We. pleads Not guilty as to all. but the treading down the graſs, and as 
I. Raym. to that. juſtifies for a way. The plaintiff replies extra viam, upon 


1444- which they were at iſſue, and the jury find for the plaintiff upon 


both iſſues and 2 d. damages. Upon motion the court ordered 
full coſts, though there was no certificate, it appearing by the re- 


cord that the freehold was in queſtion, 2 Lev. 234. 


Huggins verſ. Durham et ux. 


Where huſ- RROR of a judgment in C. B. in an action of debt brought 
= — by huſband and wife againſt the warden of the Fleet for 
an action of 464 J. 65. 2 d. on the eſcape of Oliver Read, who was committed 
eſcape. by the court of Chancery for that ſum. And the declaration ſets 


forth, that 5 February 6 Geo. there was a decree, reciting the bill 


againſt Read et al by the wife only, which ſuit abated by her mar- 


riage with the other plaintiff, who revived the ſuit, and Read put 
in his anſwer, inſiſting that he had repaid 200 J. part of the money; 


and an iſſue being directed thereupon, the ſame was tried in a 
feigned iſſue, and found againſt him; that then the cauſe was heard 


upon the equity reſerved, when it was referred to the maſter to take 
the account, who afterwards reported 464 J. 65s. 2 d. to be due, 


and appointed it fo be paid to the huſband, Then the plaintiffs ſet 
I forth 
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forth, 1] the report was confirmed. and Read proſecuted 10 his 
as to be <= Ha for HOn-payment,: when the defendant Callie 


him to eſcape. 


After pO Kay by default in C. B. it was objected on error by 
Mr. Strange, that the wife ought not to have joined in this action, 
for by 5 Ann. c. g. F. 4. the action is given 70 ſuch perſan to whom 
the money is to be 550 by the decree; and this not being an action 
maintainable at common law, they nut take it as the ſtatute has 
given it; and if the wife be feed where ſhe ought not, it is error. 

1 Roll. Abr. 782. And this is in the nature of a deſtruction of the 
ft cauſe of action, and giving the huſband a new one in his own 


right. 1 Sid. 200 


Sed per curiam, Though the order only appoints it to be paid 


to the huſband, yet by the firſt decree it is directed that the maſter 


ſhall take an account what is due to the huſband and wife, which | 
ſhews ſhe is intereſted in the caſe, and thercfore proper to 15 in 5 
the action. Judgment. affirmed. 


| Gregfo werſ Heather 
\EBT upon Aa bail bond. And declares that he took out a Sheriff may 


writ directed to the. ſheriff of Surrey, &c. who took a bail —_ C3 1 
bond, which he afterwards aſſigned to the plaintiff at London, where the county, 
the action was brought. On demurrer it was objected, that the e es 
action was grounded on the bond entered into by the bail, and that here us ac: 


being laid to bg done in Fare, the action ſnould have been there. 3 was. 


Raym. 


Strange & contra. The action is founded on the aſſignment, which 1 Geo. 


is the only thing that i impowers the plaintiff to fue, and that is laid e and 
to be where the action is brought. 2 Roll. Abr. 602. pl. 9. Action 5 
for eſcape laid in Nottinghamſhire, of one arreſted by the ſheriff of ruled ſo again 
York, Cro. El. 625. 1 Sid. 218. the plaintiff has his election to 9" ** 
bring his action for a falſe return, either in Middleſex, where the cafe. 
writ is returned, or in the county where the party was arreſted. 
And if it ſhould be thoug ht that the executing. the: bond is part of 
the cauſe of action, yet 7 Co. Bulwer's caſe is expreſs, that where 
matter in one county 1s dependant on matter in another county, the 
plaintiff may lay his action in either. Ef per curiam, The law is 


win ſo, therefore judgment for the Plaintiff, 
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There may be I N an don for a falls return, 90 a pfl to cheat the « plinif 
a ſelect veſtry, F into the office of churchwarden, the plaintiff ſet out, that he 


. — ove was elected, and ane himfelf to be * bot was welt; 


circumſtance and 72077 fit eletfus returned. 

need not be | e PR "4 

. The Chief Juſtice held, that by 1% thise: hey | be a ſcded veſtry; 
and that in this caſe the plaintiff need not prove the preſenting him- 
ſelf to be ſworn, becauſe that is but a circumſtance, and r not to the 
point of truth or N of. the return. . 7. Ke. 


* 
6 
* 


— : 
— 2 . 

ER RW a 

r a 
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A the Old Bailey, e 


Party whoſe JP NDICTMENT FOB EAT WEL 9 Wbt bb 
deal, doit. 1 transferred Mr. Heyſbam s ſtock, and . IO: Parſe re- 
neſs to prove fuſed to let cen be a e 174 % | 


it a forgery. Peg, © vn 700 
Oſborn again TY Governors of Guy Hail. 
A4. Guildhall coram Raymond c. ba 


Where a man T HE plaintiff bradghe' a aa neruit oro here et „ lore in 
_ —— yr” tranſacting Mr. Guy's ſtock affairs in the year 1720. It ap- 

a legacy, he peared he was no broker, but a friend; and it looked ſtrongly, as if 
OC - did not expect to be paid, but to, be conſidered for it in his will. 
And the Chief Juſtice directed the jury, that if that was the caſe, 

they could not find for the plaintiff, though nothing was given bim 

by the will: for they ſhould conſider how it was underſtood by the 

parties at the time of doing the buſineſs, and a man who expects to 


be made amends by a legacy, cannot afrerwards reſort to his action. 
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| Boodright ex demi. Liſle wi] Pullin et al. 


CO \PEC IAL verdict ; in \ ejeftment upon 4 deviſe by Nicholas Lite Deviſe to 1 

O which was in this manner: I Nicholas Lifle give and be- for life, and 

| % queath unto my wife all that my meſuage or tenement called 1 

Hater field, to hold for the term of her natural life, and after bis body and 
her deceaſe, then to my kinſman Nicholas Liſie, for and du- bis heirs 7 

ring the term of bis natural life, and after his deceaſe unto Hoe 

te heirs males of the body. of the ſaid Nicholas lawfully to be heir male, re- 
"© bevotten and his beirs For ever: but in caſe the, ſaid Nicholos png e 

" 6: dis: without uch heir. male, then 1 give and bequeath the ſaid ju 4 

e ptemiſſes unto my kinſman Edward Lifle for and during his L. Raym. 
“ natural life, and after his deceaſe to the heirs males of his 7 

<« body lawfolly begotten and his heirs for ever; and for default of 

“ ſuch heir male, remainder over.“ The jury find, that upon the 

teſtator's death his widow entered and died ſeiſed, and that Nichols 

Liſe (the deviſee) and the widow, in her life-time, ſuffered a 
common recovery, to the aſe of the ſaid Nicholas in fee, and that 

the ſaid Nicholas entered ufo the: Rouen % the widow, and died 


ſeiſed, leaving no iſſue. 


Edward Lifte the leffor or the plaintiff claims as heir male to 
Eduard Lifle (the remainder man in the will) ſuppoſing this to be 
only an eſtate for life to Nicholas, and therefore that the recovery 
ſuffered by him and Mary (the widow) could not bar the remain- 
ders. The defendant claims as heir in fee to Nicholas. The 
ſingle queſtion therefore is, whether Nicholas the deviſee took an 
eſtate tail, or only an eſtate for lite, by this will. TH 


Bootle, A the plaintiff Gran that it appear'd piainly to be the 
intention of the deviſor, that Nicholas ſhould take an eſtate for 
life only; for the premiſſes are expreſsly limited to him for life; 
and if the teſtator had intended him an eſtate tail, why is there 
this reſtriction 1 | 


The ſon of Nicholas if he WY had one, could not have taken 
by way of preſent and immediate deviſe, but as a purchaſer after the 
deceaſe of his father, becauſe the limitation is to his heirs males, 
after his deceaſe, and not till then and a deyiſe to A. for life, 
remainder to the ſons of bis body lawfully begotten, is only an eſtate 
for life, 1 Roll. Abr. 837. pl. 13. In Wild's caſe, 6 Co. 17. a 
deviſe to one and after his deceaſe to his children, is only an eſtate 
for life, -and the children muſt take by way of remainder : which 
Caſe agrees with the preſent, for here. it is a deviſe to Nicholas for 
life, and after his deceaſe to his heirs males. But 
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But the ſubſequent words in this will, will make the caſe much 
ſtronger, which are theſe ; In caſe the faid Nicholas die without ſuch 
heir male; for the words Keb heir male in the ſingular number, are 
relative, and qualify the foregoing words heirs males of his body, by 
pointing out and deſcribing the very perſon that is to inherit, ſo as 
to make bim a mere purchaſer.” And Archer's caſe, 1 45. 66. 
comes up fully to this caſe, and is founded on the fame reaſon : 
and the only difference in the two caſes 1 is, that in Archer's caſe the 
limitation was to the next heir male, and in the preſent caſe the 
deviſe is to his heir male, and the word next is omitted: yet the 
words his heir male are as plain a deſcription of the perſon, as the 
words next heir, and therefore. cannot be taken 'to be words of li- 
mitation, any more than in Archer's caſe, . 


Wucht contra. The intention of the teſtator is an uncertain 
rule for the conſtruction of wills, which muſt. be conſidered * the 


rules of law, Cro. Elix. 525. 


The words heirs ales: are words of lioitation even in a deed, 
1 Co. 104. Shelley's caſe, . 


By the devile in the preſent will there is an eſtate tail executed in 
Nicholas; and tho' it is objected, that the limitation being to him 
for hfe expreſly, will alter the caſe; yet there is nothing in that 
objection, as was adjudged in the cafe of King v. Melling, 1 Vent. 
225. and 2 Lev. 58. where the deviſe was to his /on Bernard for 
life, and after his deceaſe to the iſſue of his body lawfully begotten 
on his ſecond wife; and yet it was held to be an eſtate tail in 
Bernard; which is a ſtronger caſe than the preſent, and fully 
anſwers the objection of the expreſs limitation to Nicholas for life 


only. 


It is objected, that the word his muſt controul the ; precedent 
words heirs males, and relate to them; but it is not neceſſary that it 
ſhould relate to heirs males, for it may be ſatisfied by a better con- 
ſtruction, by referring it to the word Nicholas, which is in the 
ſingular number. It was certainly the intent of the teſtator, that all 
the heirs of Nicholas ſhould take; but by conſtruing the word Has 
to relate to heir male, the eſtate would veſt by way of deſgnatio per- 
ſonae in the eldeſt fon only, for he only is the heir * and all 80 
other they would be dad. 


| T be words heir male are nomen collectiuum, and include all the 
Leirs male, as the word iſſue does, and ex vi termini takes in the 
Whole generation; ſo that under that deſcription all the ſons may 
I Bo take 
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** 400 it is not confined to one. In the caſe of Backhouſe v. Abr. Caf. Eq- 
Wells, in Lord Parker's time, a deviſe was to A. for life only, and hy 

after his deceaſe to his iſſue; and this was held to be an eſtate for 

life in A. becauſe of the words for life only, and the limitation after 

being to his fue, which is a word of purchaſe. But Lord Parker 

took a diſtinction, that if the words had been heirs male inſtead of 

7ſue, the operation of the law would have been too ſtrong for the 

intention of the teſtator. 


In the preſent caſe there is an expreſs eſtate tail deviſed, and no 
ſpecial words to controul or alter it; and therefore it ought to be 
ſo adjudged, as in the caſe of Atkins v. Atkins, Cro. Eliz. 248. 
and if any words are to be rejected, it is moſt rational to reje 
the latter. 


Raymond Chief Juſtice, It will be a difficult thing to make this an 
eſtate for life: and the caſe of King v. Melling anſwers all the ob- 
Fe as to the limitation to Nicholas for life. 


The word ue 5 proper word of purchaſe, but the word Heirs 
is always a word of limitation; and the word heirs being uſed in 
this caſe, the words after his Gcegſe, are of no force. 


The words hey and heir male are nomina colle&iva, and in- 
clude all the heirs of the deviſee : and in Archer's caſe it was the 
word next which confined it to one particular perſon, for with- 
out that word, it would have been a limitation, and not a pur- 
chaſe. 


The word his is the word which makes the difficulty in this 
caſe; but I think that it may very properly be referred to Nicholas 
himſelf. Suppoſe Nicholas had had ſeveral ſons; if the eldeſt had 
been made a purchaſer by this will, the other ſons could not have 
taken; and there muſt be ſtronger words than theſe to controul the 
words heirs males and make them words of purchaſe, I therefore 
think this clearly 9 * an eſtate tail in Necholas. 


Forceſeue Juſtice, 1 am clearly of the ſame opinion: and think 
the caſe of King v. Melling to be a much ſtronger caſe; becauſe of 

the power there given to make a jointure. The word keirs is cer- 
tainly a word of limitation, unleſs there are other words which confine 
it to a particular perſon, as the words, next, eldeſt, &c. and with- 
out ſuch words added to it, it can never be a word of purchaſe: but 
it hath been held that the word ue may be conſtrued either 
Way. 
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The word heir refers to Nils, agd mg word fach means ſuch 
heir male 1 in ſucceſſion. 


In Archer's caſe the particular perſon was pointed out by the 
word next; and in Wild's caſe there is the word children, which 
cod not be a word of limitation, and he cited Mor 124. 


Reynolds and Probyj Juſtices, of the ſame opinion, and judgment 
was given or the defendant by the whole court, 


22 


Earle verſ. Hinton. In C. B. 


Executor can Scire facias was brought againſt the defendant as executrix of 


not plead her late huſband deceaſed, upon a judgment obtained againſt 


judgments to 
the ſir a- her as executrix, To which ſhe pleaded in bar, a judgment obtained 


cias which be againſt her teſtator for ſo much money, and that the had not aſſets 


. tra, &c. To this che plaintiff demurred. 


action. 


Raby Serſeant for the plaintiff inſiſted, that the defendant might 
have pleaded the judgment againſt the teſtator, in bar to the action 
brought againſt the defendant as executrix, and ſhe having neglected 
to do that, ſhall not be at liberty to plead it now to the fcrre facias; 


for her ſuffering judgment to go againſt her as executrix is an ad- 


miſſion of aſſets. 3 Lev. 113, 114. Salk. 310. 


Eyre Chief Juſtice, It is a ſettled rule in law, that if a defendant 
has a matter proper for his defence, and he neglects to plead it in 
bar to the action at the time he may, he ſhall never take advantage 
of it after. If an executor hath 100 J. aſſets, and there are two 
creditors each for 100 J. and both ſue him for that ſum; the exe- 


cutor hath no way but to ſuffer judgment to one, and plead it in 


bar to the other. And if he ſuffers judgment in both actions, he 
cannot plead, the judgment of one againſt the ſcire facias of the 
other, but muſt pay both debts. If a tenant in tail upon a 
ſerre facias be returned tenant in fee, and ſuffers judgment by 
default; upon an elegit, and ejectment brought, he cannot give in 
evidence, or any ways defend himſelf by his tenancy in tail, be- 
cauſe he might have pleaded it in bar to the /crre facias. 2 Sid 12. 
1 Sid. 54. Hob. 283. Judgment for the plaintiff. 


— — — —— — 


* : f Burrows 


1 
7 BEE 


. x 
CT 
2 


2 * 


— 
_— ” — 
*** ” - Wa 7 7 N 
- 


Michaelmas T erm 13 ; Geo. 1 


Burrows verſ. Jemino. In Canc. . ae, 


which he accepted: but by the law there, if a bill be accepted l 


and the drawer fails, and the acceptor hath not ſufficient effects of acceptance 
the drawer in his hands at the time of the acceptance, the acceptance of a bill of 

exchange a- 
becomes void. And this happening to be the plaintiff's caſe, in broad after he 
order to diſcharge himſelf of this acceptance, he inſtituted a fuit at __ — * 
Leghorn, and his acceptance was thereupon vacated by a ſentence in due f + 
that court. Afterwards the plaintiff returned to England, and was that country, 
ſued here at law upon this bill ; and thereupon he exhibited his bill 


in this court for an injunction and relief, 


A Bill of exchange was drawn upon the plaintiff at Leghorn, A man can- 


King Lord Chancellor was clearly of opinion, that this cauſe was 
to be determined according to the local laws of the place where the 
bill was negotiated : and the plaintiff's acceptance of the bill having 
been vacated, and declared void, by a competent juriſdiction ; he 
thought that ſentence was concluſive, and bound the court of 
Chancery here : and to this purpoſe be inſtanced the caſe of one 
Hutchinſon, which was in 29 Car. 2. and is mentioned in Show. 6. 
where Hutchinſon having killed a perſon in Spain, was there proſe- 
cuted, tried and acquitted of the murder; and afterwards returning 
to England, he was indicted again for the ſame murder here, to 
which indictment he pleaded the acquittal in Spain in bar, and the 
plea was wound to be a good bar to any proceedings here. 


And upon the Attorney General's inſiſting, that the plaintiff 
might have taken advantage of this matter upon a trial at law, and 
therefore not relievable in a court of equity : 


The Chancellor declared, That if he was to try the cauſe at law, 
he would allow the plaintiff the benefit of this matter upon the 
trial. But as other Judges might be of a different opinion, he 
would not put the plaintiff upon the difficulty and hazard of a 
trial, And he ſaid he remembered a caſe which came before him in 

the Lord Mayor's court, when he was recorder of London: where a 
mariner ſued in the admiralty court for his wages, and there being 
a ſentence againſt him there, he afterwards brought his action in 
the Mayor's court for the ſame wages ; and his Lordſhip (as recor- 
der) being doubtful whether he ſhould allow the defendant to give 
the ſentence in the admiralty court in evidence upon non afſump/it, 
alked the opinion of Chief Juſtice Holt, who ſaid, That whatever 
defcated the promiſe, might be given in evidence on non afſump/it, 


and that the ſentence in che admiralty court would be good evidence. 


And 
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And in this als a perpetual injunction was W to enjoin 


the defendant from ſuipg upon this bill. In Canc. 22d of Novem- 5 


ber 1726. 
Dawkins verſ. Burridge. 
\ N ation was brought in the Common Pleas by bill againſt the 


defendant, who was let forth in the plaintiff 8 fare to 
be a member of Parliament in this manner, (viz.) eodem def” habente 


Members of 
Parliament 
may be ſued 
in C. B. by 


bill. privileg parliamenti; the plaintiff had judgment 7 default, „ 


L. Raym. 


1 the defendant now brought a writ of error. 


+ Ang, MF. Reeve for the plaintiff in error took this exception to 
it: that the act 12 C 13 V. z. c. 3. gives no power to the court of 
Common Pleas to proceed in ſuch caſes by bill. The words of the 
ſtatute are, That members of the Houſe of Commons may be 
1 proceeded againſt in his Majeſty's courts of King's Bench, Com- 
© mon Pleas, and Exchequer, by ſummons and diſtreſs infinite, or 
1 original, bill, and ſummons, attachment and diſtreſs.” And 


he inſiſted, that the word 37, which is mentioned in the ſtatute, 


is not to be applied to the court of C. B. but only to this court; 

for a bill, being the proper and uſual proceſs of this court, and an 
original the proper proceſs of C. B. the ſtatute did not intend to 
alter the proceſs of the two courts, and to confound them ; but to 
apply to each court its proper proceſs, and leave it in that reſpect, 
as It was before, 


Hut upon conſidering the words of the ſtatute, the court were all 
of opinion, that the plaintiff might proceed againſt the defendant in 
: the court of Common Pleas by bill, notwithſtanding it was not the 
| ulual proceſs of that court: for the court obſerved, that there was a 
proviſo in the ſtatute, © That it ſhould not extend to give any 
ʒuriſdiction to any court to hold pleas in any real or mixt action, 
* In any other manner than ſuch court might have done before the 
making of this ſtatute ; which they ſaid implied, that in per- 
** {onal actions, ſuch as the preſent was, the plaintiff might by vir- 
« tue of the firſt clauſe in the ſtatute, proceed either by bill or 

. original.” Judgment affirmed. 


Crokatt verſ. Jones. 


CTION upon the e upon a bill of exchange. The defen- 
jo wane dant pleaded, that the bill was firſt exhibited 23 OZober 
L. Raym. 12 Geo. guodgue non aſſumpſit infra ſex annos ante exhibitionem 


1441. 188 To which the plaintiff replied, that the action was firſt com- 
I menced 


by 


Amendment 
by adding 
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menced 28 November 11 Geo. and that the defendant promiſed 
within ſix years before that : the defendant demurred. And Serjeant 
Chapple pro def. inſiſted, that it was not enough to ſay the action 
was firſt commenced ſuch a day, without ſhewing the proceſs, 
and continuing it down to the time of the declaration; and ſo is 


Salk. 420. 


Strange contra cited Tho. Ent. 438. which is in the ſame form 
as this. But the court wonld not allow that as a ſufficient autho- 


rity, and Lutw. 256. was cited as a caſe in point, Whereupon it 


was adjourned: and at another day I moved to amend the replica- 
tion, by ſetting out the latitat, and adding the continuances ; and 
cited Winkworth v. Clarke, where they were ſent for up after a writ 
of error, it appearing there (as it did in this caſe) that there were 
regular continuahces, P. 4 Geo. and as to its being after a demurter, 


I cited Ruſſel v. Martin and Thorpe, ante 583. 


| Serjeant Chafple contra, cited Hales v. Hales in C. B. Paſ. 11 Geo. 
where they refuſed to let the plaintiff add continuances after a de- 
murrer. Sed per curiam, The authorities of our own court war- 


rant it, and therefore let the replication be amended, on payment 


of coſts. 


— — 
— — 


And afterwards the pleadings being cloſed, it appeared that the There can be 
plaintiff declared upon two bills of exchange and ſeveral other pro- 22 flue offer. 


miſes ; the defendant as to the two firſt counts upon the bills of ex- 


ed that 1s 
contrary to 


change pleads quod actio non accrevit infra ſex annos, and as to the the record, 


other counts non aſſumpſit generally, The plaintiff replies that upon 
ſuch a day he ſued out a latitat, which he continues down to the 
preſent declaration, and avers that the cauſe of action aroſe within 
fix years before the ſuing out the latitat. The defendant rejoins : 
proteſiando that there was no ſuch writ iſſued as ſet out by the 
plaintiff, for plea ſays, that after the fix years were expired, (v/2.) 
ſuch a day, the plaintiff firſt ſued out a /atitat, which he ſets 
forth, and that he appeared to it, and that the plaintiff declared 
upon it as above; and traverſes that he appeared and put in bail ro 
the writ mentioned in the replication 3 et toc paratus eft veriſicare. 
The plaintiff demurred, and ſhewed for cauſe, that this rejoinder is 
contrary to the record of the appearance, and is a negative pregnant. 
The defendant joined in demurrer. TD 


Strange for the plaintiff argued that the rejoinder was contrary 
to the record; and this is not a denial of there being ſuch a record, 
but an offer to put in iſſue the effect of it. And the plaintiff could 
not take iſſue and carry it to a jury, to inquire which writ the ap- 

Vo I. II. 9B | pearance 
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pearance related to. a The only iſſue the defendant could have taken 
was, whether the cauſe of action accrued within fix years before 
the teſte of the firſt latitat. 


Here is firſt a proteſtando that there is no ſuch whit, and then the 
traverſe admits it, and offers to try whether the defendant's appear- 
ance was upon that or another, 


Second objection. If this were a matter iſſuable, yet there being a 
negative and an affirmative, the rejoinder is ill in the manner it is, 
for it ought to have concluded to the country. 


Serjeant Chapple for the defendant, did not offer to ſupport the 
rejoinder, but inſiſted that the replication was ill; for the plaintiff 
ſhould have averred, that he actually ſued out and proſecuted ſuch 
writ to avoid the ſtatute; but here he only ſays that the court 
awarded ſuch a writ, and then ſets forth the continuances upon it, 
which is not ſufficient, Thom. Ent. 151. Brownl. Red. 104. 
Salk. 420. SE + . | 


The plaintiff ſhould likewiſe have ſhewn, that a bill of Middle- 
ſex was taken out precedent to the latitat, for that is the foundation 
of a latitat, and ought always to iſſue firſt. | 


The court were of opinion that the rejoinder was ill, and that 
the writ and continuances were ſufficiently ſet forth. 


A latitat pre- Raymond C. J. at firſt doubted whether the plaintiff ought not 
_—_ = * to have ſhewn that a bill of Middleſex iflued before the latitat, be- 
tions without cauſe the bill is the foundation of the latitat. But afterwards 
a bill of Mid. he agreed with the reſt of the court, that it was not neceſſary. 
. Stiles 156. 1 Sid. 53, 60. And judgment was given for the 

plaintiff. e | | 


Hilary 


Hilary Term 
— Georgii Regis. In B. R. 


Sir Robert Raymond, Knr. Lord Chief 
Juſtice. 

Sir John Forteſcue Aland, Rut.) 

James Reynolds, Eſq; >Fuſtices. 

Fr Edmund Probyn, Kut. 

Hir Philip Yorke, Kut. Attorney General. 

Charles Talbot, Eſq; Solicitor General. 
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Dudley verſ. Nettlefold. 


pay the coſts; and there being no body appointed to tax Pied by rule. 
them, the court ſupplied it by ordering the maſter to do it. 
Strange pro def”. 


4 PON a reference it was awarded, that the plaintiff ſhould Award fup- 


White verſ. Holland et al. 


PON debate it was held, that the rule for payment of 5 J. Praice as to 
for not filing common bail according to the 9 & 10 W. z. = 5 * 
c. 2 5. F. 33. ſhould be made abſolute on the firſt motion, the e, WY 
words of the ſtatute being, that the court ſhall innnediately award 
judgment, whereon the plaintiff may take out execution. Strange 


pro quer. | 


tiles 


R a> 


_—_— 
” | 1 * 
I bs 8 4 
1 
4 4 
: [i A 
4 a 
1 p 
*. 
1 p 
, 
T 
j | 
. 
WI 
\ l 
e 
ts | — 
N. 
3 / 168} 
. q 
' 
ji! 
449) ; * 
7 In : q 
io 
of 118 
11 
11064 
{ts 
14 4 
1 
' 
71 
11 
' 
{A}. | 
by 
[1 
. 
TN 1 
$$ (| ll 
r 
11 4 
* * 
. 
14155 
44111 
4 o 
wht 
| 41;k 
121 
v2: 44 
4 14 
4 Tx. 
df 
Wot 
Th IST: 
416 
1 
1 f 
Rd 
{$14 376 F530 
_ es”: t 4 
s Pls 
„ 
1360-8 
0 14 
, 
1 
FB i 
; 1 
9 u& 8 
8 4 '$ 
7 
7 Was 
FF 417 
$1 7 
. 
1 L | 
* 5 
W 
"281 TY 
9 8 
4 - 
Fx: 7 
4 4 
. 141 
3 1 
Ain 
1977 
4 57 
1 I} I 
"45265 
* % #3 
Jin; ; 
* : 
4A by, 1 1.5.4 
#2 835 
0 4 _ 
2 4 e 
\ * 
l ; 
. mJ? : 
_ 1 
1 4. 
4 - 1 
17 1 g 
$1 153-4 
. 
n 
75 1 
* 4 33; 
by 4 L | 
R143: N 
ii 
1 Ing 
en! 
' i 39 
18 LE 
3 Nn 
ö 4 
4 1 
441 302005 $1 
WH HE 
St 11 TY 
WHT IE 
+47 4 . 
| 4:8 
: 013 
© * 3 
i 1 
x , : 
7 n 
#4 
x 1447 
1 } 1 
| 
5111217748 
Menn! 
D þ — 
4 $374 
ii 1 
en 
4 1 
4. o 
: N 4 - * 
1 
HITTER 
nn 
g 4 
{114% 
n 
. 
6 * * n 
24 1 < 1 
by * 12:13 
= - 14 4 
of bit ! 
1 4 4 
1 - 
WW $543! F1 
©: $1139 
A * 1117 
7 437 {I 
l [a Sz 
ei 
; The Fo. 
q 4 . 
44 
n 
| * | & as 
Wo FT ig . 
. t 
343 . 
17 F 
; {BY 
ii 
1359122 
© ' 
1 1 
s N 2 
44 N 
Din: 
111 
1 1 
iin 
«47 
(8137111 
1111109 
14 : * 
114 
1 
» 
11/70 
f . 1 
i Ain 
21 — ©. 
111 
4 71 . 
4 {i129 
Mie 
4 $11 0 
* 1 it 
2 F 
* js. 1 4 
2 $31 
: SEE 
F*+ 11 
7 0 ' 
1 i 
— 14 
14 Z 
* FT 1141s 4 
2 : „ 
«Jy: , 
1 \ "y 
1 111 
4 — — 
F S001 
TILT. | 
nen 
11 
eie ; 
Y ! 
fn 111 
11 
4 14 
44 
＋· +78 
* . 
| 157th 
14 I 
14 17 
1 
5 +4 ; 
45 4 
11 
— 11 
* 1149 
5 in 1/24 
a T3 71 N 
114 
* 1 
0 ST; 
1 ? 
* 6 1 ' 
* * 4 5 
$ ' #4 | 
W%; | 41h 
e 
5 1 N * 
1 j 1129 
[3 4 
1 | * 
14 
y 1 
4 14 
* [i 
: 1 
N 8 
b 74 
| 15 
1 11444 
Te 
1 
* 14 
F 4 
4 1 ] *L F 1 
* } ' 
we 
: ity : 
14 
A 15 1 0 
8 if j 
21411 
$4 x 
U ! [ 
14 
I 
q q 
- a 
" 7 
17 
| 4 
x 
4 \ 


| i 
1 
* 


—— —— WM Y * Aid 
* CET 
_— — 
— 2 
C * - 


- » 
— 
* 
= - * » + 
om ** CT 25 
4 — * 
- - = — 
pw == - 
* = = — —— — 
- * = £ — 
- 1 ——— 
— — 
— —— — 


FN . - * 
* 
* 
. : ill ———_— — * * 
3 TED K — — — — 
3 A r 
n _— * A — LEA ood. a. 7 , 
* 
4 - 
4 * 
of * me T> T 
7 by : 
© * * 4 W R.. Colle oe Fg Fe AA „ 


Stiles againſt Serjeant Mead. 


Plea of privi- He pleaded his privilege as a Serjeant, with a writ arſnexed. 
1 1 But for want of an affidavit that he had b uſineſs there, d 


davit ſet 
a there only, the court ſet it aſide, 


rovnnit ve dene Tn Can 


No carrying a HE defendant had two daughters, and on the marriage of 

voluntary ſet- one of them to the plaintiff s brother, the defendant entered 

tlement into , 

execution. into no agreement to give ber any portion; but only told him, that 
| as ſhe had only that and one daughter more, the eſtate would come 


between them. 


Seven years after the marriage the two daughters with the 

mother's conſent caſt lots for the eſtate, and an attorney was ditected 
to prepare a ſettlement of what ſhould fall to each daughter, to be 
ſettled after the death of the mother, as to this plaintiff's fiſter-in- 
law, upon her and her huſband for life, with remainder to his right 
heirs. The attorney through careleſſneſs omits to compleat the ſet- 
tlement, either in the life of the wife or the huſband ; and now the 
plaintiff as heir at law to his brother brings his bill to have the ſet- 
tlement compleated, inſiſting that the marriage being had in pro- 
ſpect of the eſtate, this was not barely a voluntary agreement, but 
was to be taken as in conſideration of marriage, 


But King Lord Chancellor diſmiſſed the bill with coſts ; ſaying 
it was merely voluntary, there being nothing in writing at the time 
of the marriage, ſo as to be an obligation within the ſtatute of 
frauds: at the time of caſting lots the mother was under no con- 
tract to do it, it was a voluntary act: and there could be no cafe 
ſhewn, white a court of equity ever decreed the ſpecifick execution 
of ſuch an agreement. Strange pro quer. 


Radley verſ. Rudge. 


A piece of - PON motion in arreſt of judgment, it was held well enough 
_ | in trover to declare for a piece of repre, without ſaying how 
mamaany yards it contained, 


Dominus 
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Dominus Rex verſ. Seaward. 


TNF 0 R M ATI 0 N a gainſt the defendant for belle a per- Information 
ſon to fight. The 1 pleaded in abatement, that he was a amended after | 


ſurgeon, and not a gentleman, as he was ſtiled in the information; ; — 8985 


and upon debate, the court gave leave to amend the information, Ld. Raym. 

| | 1472. 

upon payment of coſts. Pajeb. g Arm. 
Regina v. Burg de Malmſbury, Miſtake of the name of corporation l after you in abatement. 


Cheſman et ux' verſ. Nainby. 


RROR of a judgment in C. B. in an action of debt upon a What bond in 
bond entered into by the wife dum Jola : the defendants crave reſtraint of 


8 over. of the condition, which is ſet forth in haec verba : ** Whereas —_ 
| « the above-named Margery Nainby, at the ſpecial inſtance and 3456. 

1 &* requeſt of the above · bound Elizabeth Vicars, is to take her the 

YT « ſaid Elizabeth Vicars for her hired ſervant, to attend in her 

7 « ſhop, and to inſpect her cuſtomers there, and to ſhew her goods, 


© and further to ſtand by. and aſſiſt her the ſaid Margery in her 
« ſaid trade and buſineſs of a linen-draper, whereby it is preſumed 
« the ſaid Elizabeth, if (he continues any length of time in the ſaid 
* ſervice of the ſaid Margery, may become a perfect and knowing 
« perſon in the ſaid trade and myſtery: and whereas the ſaid Mar- 
„ gery Nainby conſents to hire and take the ſaid Elizabeth Vicars 
* upon and in confideration only upon the expreſs promiſe and 
agreement of the ſaid Elizabeth, that ſhe the ſaid Elizabeth ſhall 
* not nor will at any time after ſhe ſhall have left the ſervice of her 
the ſaid Margery ſet up or exerciſe the trade or myſtery of a 
2 linen-draper, either by herſelf or by any other perſon or perſons 
in truſt for her uſe, either directly or indirectly, in any ſhop, 
“ room or place within the ſpace of half a mile of the ſaid now 
« dwelling houſe of the ſaid Margery Nainby, ſituate in Drury- 
ane, or any other houſe that ſhe the ſaid Margery Nainby, her 
* executors or adminiſtrators ſhall think proper to remove to, in 
* order to carry on the ſaid trade of a linen-draper ; nor ſhall ſhe 
* the ſaid Elizabeth within the ſame ſpace of half a mile, directly 
or indirectly, be concerned in or aſſiſt or inſtruct any other per- 6 
* ſon or perſons in the managing and carrying on the ſaid trade, 
under colour or pretence of being a ſervant to ſuch perſon or 
* perſons, or under any other colour or pretence whatſoever : which 
aid expreſs promiſe and engagement, joined with the good cha- 
«© rafter and opinion that ſhe the ſaid Margery hath in the integrity 
« and honeſty of her the ſaid E/zzabeth, is the ſole conſideration and 
Vo I. II. 9 C * inducement 
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1 Will. 181. 


e inducement that has obliged the Laid Margery to take the ſaid 
« Elizabeth into her ſervice for the ſpace of three years. Now the 
e condition of the above' obligation is fach; that if the ſaid Elizabeth 
* Vicars ſhall act contrary to and in breach of the above recited 


promiſe and agreement, according to the true intent and meaning 


te thereof, or of any part thereof, that then and in ſuch caſe, 


* the ſaid Elizabeth Vicats, ber executors or adminiſtrators, 


4 ſhall thereupon pay or cauſe to be paid unto the ſaid Margery 
« Nainby, her executors, adminiſtrators or affigns, the full and juſt 
c ſum of one hundred pounds of good and lawful money of 
« Great Britain, without fraud or further delay, the ſaid ſum of 
one hundred pounds being the conſideration money which it is 
„ computed the ſaid Margery Nainby might reaſonably expect with 
an apprentice to the ſaid trade; that then this obligation to be 
void, otherwiſe to be and remain in full force and virtue in law.” 
Qui bus leftis they plead that the defendant E/izabeth entered into the 
ſervice, and continued from the time of the bond to 28 April 
1724. that the plaintiff continued to live in Drury- lane to the 
bringing the action, and exerciſed her trade there, and that the de- 
fendant did not ſet up the trade, or inſtruct any body, within the 
bounds mentioned in the condition. To this the plaintiff replies, 
that the defendant Elizabetb took the other defendant to huſband, 
and did within half a mile of the plaintiff's houſe in Drury-lane, 
inſtruct her huſband in the trade; upon which they are at iflue, 
and it is found for the plaintiff, and on a writ of error in B. R. 
the Wann errors are aſſigned. 


Strange pro quer in errore, argued, that this is avoid bond, and 
confequently the judgment given upon it for the plaintiff is erro- 
neous, and ought to be reverſed. I take the law to be fo fully 
ſettled upon this head of contracts in reſtraint of trade by the caſe 
of Mitchel v. Reynolds (which was in this court, Hil, 11 Ann.) 
that J ſhall not attempt to diſpute the authority of that caſe, or to 


revive the diſtinction which before was given into between a bond 


and a promiſe; but taking the law to be, as it was ſettled by the 
ſeveral diſtinctions made uſe of in the judgment of the court in that 
caſe, I ſhall only endeavour to ſhew, that the cafe at bar is widely 
different from the caſe of Mitchel v. Reynolds, and does not fall 
within the reaſoning upon which the bond in that caſe was 2 4 


ported. 


In order to do this it will be neceflary, to recite what the con- 
dition of the bond was in that caſe. It recited that the defendant 
had aſſigned to the plaintiff a teaſe for five years of a bakehouſe in 


Liguorpond-fireet in the pariſh of St. Andrew, Holborn ; if there- 


fore the defendant did 'not exerciſe the trade of a biker in that 
| 3 pariſh 
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_—_ during the ſaid five ' years, the 400 was to be . «this 
it was reſolved by the court on ſolemn argument, that in all caſes 
of reſtraint of trade, where nothing more appears, the law pre- 
ſumes it to be bad: and that in order to make it good, it muſt 
appear to be confined to a particular place, and upon a conſideration 
moving from the obligee to the obligor. And that all general 
reſtraints are void, whether by bond, covenant or promiſe, and 
though with a confideration ; and fo are alſo all particular. reſtraints 
where there is no conſideration : (and to ſupport this were cited 


2 Cro. 596. 2 Bult. 136. Allen 67. Cro. Elis. 8 72.) So that 


taking this caſe for i, in order to ſupport this is. it muſt be 
ſhewn, that it is upon a good confideration, and hat the reftraint 
is confined to a particular place. e 


Bat 1 hope to ſatisfy your Lordſhip, that here does not appear to 
be any confideration to induce the obligor to part with his natural 
liberty: or if there ſhould be a conſideration, that yet the re- 
ſtraint is general, and LoHRgUARY that the * is Las upon that 


account. 


As to the vonfideration, your Lerdhip will Ice s; in the 
caſe of Mitchell v. Reynolds it appeared there was an actual aſſign- 
ment of the leaſe before made: whereas here the conſideration is 

in fieri, the bond only ſays that the plaintiff 7s te Zake the defendant 
this her ſervice: here is nothing whereby the defendant can compel 
the plaintiff to do it; fo that upon the foot of this agreement 
the defendant 1s laid under a reſtraint, though ſhe is never re- 
ceived into the ſervice of the plaintiff, or gains that inſtruction in 
the trade, which is to be the conſideration for laying herſelf under 
this reſtraint. 


Every conſideration is either executed, or executory In Carter 
139. it is defined to be a meritorious cauſe, requiring a mutual 


— in fact or in law. Upon the face of the bond it appears 


not to be a conſideration executed; and that which I cannot compel 


the performance of, can never be eſteemed an executory conſide- 


ration. Unleſs J can compel the party to perform the act, it is as 
no conſideration in the eye of the law, which will never ſuffer .me 
to part with ſo valuable a privilege, and at the ſame time ſtand to 
the courteſy of another, whether I ſhall have any thing for it or 
not; there ought at leaſt to have been a mutual covenant. But it 
will be objected, -that this want of a conſideration executed upon 
the face of the bond is cured by the plea, which ſhews that the 
defendant did afterwards enter into the ſervice of the. plaintiff, .and 


continued there for ſome time. I admit the plea to be fo, but that 
| is 
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is not enough. This caſe muſt be taken as it ſtood at the time of 
executing the bond, and is not to be made better or worſe by mat- 
ter ex poſt facto. Your Lordſhip muſt determine upon the face 
of the bond, whether it be good in point of law or not; and as 
the defendant. could not be received to aver againſt a confideration if 
it had been recited, ſo neither can the plaintiff be received to ſup- 
port her bond by any thing that does not appear in the inſtrument 
itſelf, Nay, if the plaintiff was. to pray in aid of our plea, yet 
upon that it does not appear the whole confideration is performed; 
for by the condition the plaintiff was to inſtruct her for three 

ears, and if it is taken upon the plea, it appears ſhe was not there 
ſo long. In Teluv. 49. it is held, that where the conſideration is ia 


fieri, a ſtrict performance muſt be ſhewn. 


But whatever ſhould be your Lordſhip's opinion upon this part 
of the caſe, with regard to the want of a conſideration ; yet I ap- 
prehend the bond will be void upon another account, as being. a 
general reſtraint, The firſt part of the reſtraint is indeed only par- 
ticular : the defendant is particularly reſtrained from ſetting up the 
trade within half a mile of the dwelling houſe of the plaintiff in 
Drury-lane, So far it may be good: but then it is added, or 
any other houſe that ſhe the ſaid Margery Nainby, Ver executors or 
adminiſtrators, ſhall think proper to remove to: this makes it a gene- 
ral reſtraint, becauſe it puts it in the power of the plaintiff, to pre- 
vent the defendant from exercifing the trade in any part of the 


kingdom, 


The reaſon why particular reſtraints are allowed is, becauſe the 
publick is not concerned, fo long as the party exerciſes the trade 
ſomewhere. Burt if it tends to prevent the exerciſe of it any where, 
it is not to be endured ; becauſe the publick loſes"the benefit of the 
party's labour, and the party himſelf is rendered an uſeleſs member 
of the community. I beg leave to put the caſe, that the defendant 
in order to comply with this bond ſhould take a houſe and ſettle 
\ herſelf at a mile's diſtance from the plaintiff, and get into buſineſs 

there; would it not be exceeding hard, that the plaintiff ſhould 
have it in her power, maliciouſly to deprive her of this, by remo- 
ving into her neighbourhood, or even by making a perſon in that 
neighbourhood her executor ; for fo the bond is, that ſhe ſhall not 
exerciſe the trade within half a mile of the habitation of the execu- 
tor or adminiſtrator. Nay, the bond may be. forfeited notwith- 


ſtanding all the caution in the world on the defendant's ſide, for the 
plaintiff may come and live in that neighbourhood before the defen- 


dant has notice, or any time to remove. 


Another 
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An other difference, between this cale and. that of Mitchell v. Ney- 
DT zs, that that Was confined to the ſetting up the trade as a ma- 
ſter, but the defendant here is reſtrained even from getting her live- 

ihood as a ſervant. In one the reſtraint was for ge years only, 

a the other it is indefinite. Suppoſe the defendant ſhould, after 
ſaving. the. plaintiff's ſervice, be bound out as an apprentice to a 


linen. .draper.. in the plaintiff's neighbourhood (as ſhe may againſt * 


conſent) is it reaſonable, that the act of the juſlices, Which the 
cannot prevent, ſhould make her liable. to the penalty of this 
bond? | 


To the caſe of Mitchell v. Reynolds, it was urged for -one reaſon 
2 the allowance of a general reſtraint, that it was to fix a dif. 
advantage on one ſide, without a benefit to the other ; for though it 
may be for my benefit, that one of the fame trade ſhould, not comg 
and ſet up by me; yet it can be of no advantage to one in London, 
to reſtrain another from exerciſing the ſame trade in Br. Now 
this. reſtraint is to operate even after it ceaſes to be any benefit to the 

plaintiff, for the defendant cannot exerciſe the trade in  Drury-lane 
though the plaintiff ſhould die or leave it off; for the words about 
carrying on the trade are confined to any other houſe ſhe ſhall re- 
move to in order to carry on the trade: but as to the houſe in 
Drury-lane the reſtraint is to take place whether the plaintiff. uſes 
the trade or not, or even though ſhe ſhould not ſo much as live in 
.that place; „ JJ ne eo Een 


I hall add but a word more, and that is as to the replication a and 
verdict. The replication is, that ſhe inſtructed her huſband within 
half a mile of the plaintiff's houſe in Drury-lane, and ſo is the 
verdict : but it does not ſay he carried on the trade within half a 
mile. The man might live many miles off, and yet the wife 
: might talk with him at the plaintiff's door about the trade, and that 
would never be a forfeiture of the bond. And yet notwithſtand- 
ing the verdict, this might be all that was done by the defendant's 
wife. 


Upon the whole, therefore, I muſt ſubmit it, that here is no 
conſideration ' appearing upon the face of this bond, ſo as to eſta- 
bliſh it within the reaſoning of the caſe of Mitchell v. Reynulds : 
that it is likewiſe, void within the reſolution of the ſame caſe, us 


being. a general reſtraint, even though there ſhould be a confidera- 
tion: and therefore I pray that the judgment given below in favour 


* this bond may be reverſed. | 
vor. — - 5 LE - 9 Do EEK | 3 Whitaker 
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Whitaker Setjeant contra. The bond appears to have been taken 
at the requeſt of the obligor in lieu of 100 J. which the plaintiff 
would otherwiſe have had with an apprentice. I do not think my- 
ſelf obliged to maintain gol gn of the condition of this bond; 1 
am afraid if the breach had been aſſigned upon the eheubere, or 
upon the clauſe which ſpeaks of executors and adminiſtrators, it 
might be difficult to ſupport it: but what I rely upon as an anſwer 
in this caſe is, that the condition is good as to that part whereon 
the breach is aſſigned. This is not a bond which is made void by 
ſtatute ; but if any part of it is void, it is fo at common law; and 
therefore according to the caſe in Hob. 14. it is ſufficient to maintain 
the action, if the breach be aſſigned upon that part which is good. 


As to the ohjection to the replication. We have followed the 
words of the plea, which will therefore be well enough. © 


Et fer curiam, Here is a plain and a reaſonable confideration 
for ſo much of the reſtraint as the breach extends to, which is no 
more than what was determined to be good in the caſe of M??chel 
v. Reynolds. As to there being no covenant on the part of the 
plaintiff to inſtruct her, it is reaſonable to ſuppoſe there was another 
diſtinct bond; though if there was not, yet the bond being accepted 
by the plaintiff would be a good evidence of the agreement. 


The diſtinction out of Hob. 14. is certainly right. The agree- 
ment is a very reaſonable one; it is to give her the benefit of the 
trade, whenever ſhe will pay what ſhould have been given with her 
as an apprentice, The judgment of C. B. muſt be affirmed. | 


22 February 1727. on ertor in Parliament the judgment was af- 
firmed, There we took it up upon the general reaſon of the law, 
without regard to the caſe of Mitebel v. Reynolds, The twelve 
Judges all attended, and were unanimous for affirming. n 


Toms et al' verſ. Mytton. 
A. Weſtminſter coram Raymond C. J. 


A debt con- N trover by the affignees under a commiſſion againſt Albertus 

tracted after I Burnaby, it appeared he was a bankrupt in January 1724. and 

nat j the debt of the petitioning creditor was a note dated in September 

no ground for 172 5. And the Chief Juſtice was of opinion, it was a void com- 

a commillon. miſſion, the acts of a man after an act of bankruptcy being void. 
So the plaintifts were nonſuit, Strange pro quer. 3 

5 on Kellock 


© 08 > fg fs 
«8 e 


Kellock werſ. Robinſon. 
ae Guildhall coram Eyre 'G * de C. B. 


f 
dorſor, it appeared the plaintiff had after the indorſement re- ere 


_ part of the drawer of the note: and it was held to be a taking the drawer, 
himſelf to give the whole credit to the drawer of the note, and = +; gray 


ablclutely diſcharged the indorſor. So the plaintiff was nonſuit. ſorted to for 
prey iron EET 7 3 1 the reſt. 


135 an action by the indothes of a eherdiivry note vain the ; in- Where par 


Laſerre ver . Johnſon. | 
Idem werſ. Emily. 


"RROR of an award of execution againſt the defendants as bail Tho executor 

on a writ of error: and it was obſected by Strange, that the 3 + jou 
16 & 17 Car. 2. c. 8. has a proviſo, that bail ſhall not be required error, yet the 
of executors or adminiftrators ; and this being upon a judgment Mew? 
againſt an executor, dhe coutt had no ene to uke ſuch a fecog- I. Raym. 


nizance. | 1459. 


Sed per curiam, „Though they could not require the Aab 


to give bail; yet if he will ſubmit to do as other defendants do, the 
court may take i it, and it will bind the parties. The defendant in 
the action might for ſome other advantage agree to give bail on the 


writ of error: but be that as it will, here is a recognizance, which 


is not fulfilled; therefore the ſcire facias | is proper, ' and the award 
upon it muſt be affirmed. 


Dominus Rex verſ. Inhabitantes St. Thomas in Southwark. 


NE Read was charged to the poor's rate in reſpect of his Preacher at 


meeting- 


being an occupyer of a meeting-houſe where he preached, houſe not lia- 


and on appeal to the ſeſſions they diſcharged him, and the order ble to poors 
being brought up by certiorari, it was confirmed. 1. Becauſe as a 
preacher be is no more chargeable as an occupier than any of his 


audience; it is not ſtated, that he let out pews, ſo as to make him 
a perſon that occupies and reaps a profit from it. 2. If he was lia- 


ble, yet it muſt be expreſly alleged, and the charging bim! in reſpect 


of bis being an occupier is too uncertain. 
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Dominus Rex verſ. Inhabitantes de Portſmouth. 


A ſervant be- 


Ae N 1690. it was Rated, \that a perlam: was hired by a captain, 
ore 3 & 4 


. e M who was quartered at Portſmouth as a weekly ſervant ; and that 
needed not be he continued there forty days, and was muſtred as a. common 
"a EEE ſoldier: and this being before the act .3.G 4 W. & M. c. 11. the 
| queſtion was, whether there, ſhould not 1505 been a hiring for 
forty days and notice. As to the notice, it was held not to be 
. neceſſary on the authority of the caſe Rex v. Warminſter, ante 470. 
And as to the retainer, it was held that it need not be for forty 
days, but that a continuance forty days under any retainer was ſuffi- 
cient, But the court 
that he ſtaid as a ate, forty days; on the contrary it appears he 
was muſtred as a ſoldier, and there can be ho intendment either way. 


mw | e Pariſhes of Paulſbury and Woodon. 


A child may TPON a ſpecial _ of ſeſſions the caſe appeared to be, that 
13 a man with his wife and child were ſettled in Paulſbury at 
with ha mo- his death: after which the wife removed to a copyhold of her own 
_ after the jn Moodon, and carried the child being fourteen years old with her, 
ather's death, and it lived there many years. And now it came to be a queſtion, 


L. Raym. 
rk. where the child was ſettled ; and the juſtices adjudge, that it gained 


father's ſettlement 1 in Paulſtury. 


: And upon conſidera tion *s court quaſhed the order, ſaying it 1 
had been adjudged to be ſettled with the mother, Mich. 1 Geo. 


between the Pariſhes of St. George and St. Catharine. But ſaid if it 
had been res integra, they ſhould have doubted, whether a ſettle- 


ment gained under the head of the family, could be-diveſted by a 
derivative one from the inferior, 


Swayne et al 10 Wa, 
1 Guildhall coram Eyre C. 1 


Note of abore 8 of bankruptcy iſſued 3 in 1726, and the debt of the 


_ 2 tf . petitioning creditor appeared to be a promiſſory note in 1714. 
ground for And the Chief Juſtice allowed it to be good, ſaying that though 


commiſſion of ſix years were paſſed, he could not preſume i ic to be barred, Strange 


A Lie, 5 


quaſhed the order, becauſe it was not ſaid 


no ſettlement with the mother, and therefore ſend it back. to the 


Sir 
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Hilary Term: 13 Geo. 


Sir William Saunderſon verſ. Brignall. 
At Guildhall coram Pengelly C. B. 


1 
1 


1 E pling brought an action of the caſe for fees due to Fees to uſher 
him as uſher of the black rod, and obtained a verdict. * black rod 


recovered. 
Strange pro def”. 


Dominus Rex verſ. Johannem Ward, Arm”. 


N information was exhibited in the name of the Attorney Of what pa- 
General, charging that Mr. Ward exiſtens onerabilis to deliver Pets 3 

to the Duke of Bucks 315 tun and one quarter of allum ad certum eee 
diem jam praeteritum, did with intent to defraud him thereof, forge mon law. 

an indorſement on the back of a certificate in the words and figures =P ” 

following, © Mr. John Ward, I hereby order you to charge 660 25 
tuns and one quarter of allum to my account, part of the quan- 

< tity here mentioned in this certificate, and for your ſo doing this 

<* ſhall be your diſcharge. Buckingham, April 30, 1706.” The 

information likewiſe charges a publication of it knowing 1t to be 

forged. Upon Not guilty pleaded, it was tried at the bar, and a 

verdict found for the King in Eaſter term 12 Geo. The defendant 
abſconded till the laſt day of Michaelmas term, when he voluntarily 


came into court, and deſired to be bailed : but the court refuſed it, 


and ſo he was committed 


And now in Hilary term his counſel (Mr. Hungerford, Mr. | 
Ketelbey, Mr. Filmer, Mr. Bootle, and Mr, Strange) took ſome 
objections in arreſt of judgment, and what they principally relied 
upon were theſe, 


1. That this is not ſuch a paper, of which a forgery could be 
committed at common law. This is laid as an offence at common 
law; and Hawkins in his Pleas of the Crown 182. ſays, that it 
muſt be of a matter of record, or any other authentick matter of a 
publick nature, as a deed or will: other writings of an inferior na- 
ture, as forging the hand of an authority to receive rent, counter- 
feiting a letter made in another man's name, Cc. are (fays he) more 
properly puniſhable as cheats on the 33 H. 8. c. 1. In Cro. El. 166. 
it is held not actionable, to ſay, “ You have falſely forged your 
* father's band, and thereby falſely have procured your father's 
*© tenants to pay their rent to you ;” becauſe it would not be for- 


gery, if he had done ſo, 1 Roll. Abr. 66. 
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Hilary Term 13 Geo. 


It does not appear he was chargeable to deliver the allum at 
11 time he did the fact. Exiſtens onerabilis is at the time of the 
information, and then it wants one neceſſary ingredient to make it a 
forgery at common law, which is, that it be to ſomebody's damage. 


Mr. Attorney, Mr. Lee, Mr. Marſh, Mr. Fazaterley, and Mr. 


Verney, e contra argued, that this was a forgery at common law; 


and that it was the higheſt reflection upon the law, to imagine 


there ever was a time, wherein ſuch a fact as this was not puniſh- 


able by the law of England. As to the paſſage in Hawkins, it is 


not warranted by the authorities quoted in the margin, and he has 
laid it down much too large. $77. 12. is an indictment at common 
law, for forging letters of credit to raiſe money, and no body ima- 
gined it did not lie; and there it is not laid that he actually received 
money upon it, which makes the caſe an anſwer to both exceptions. 
5 Mod. 137. Sall. 342. Indictment for forging a bill of lading. 
1 Sid. 142. Counterfeiting a protection from a member of Parlia- 
ment. Salt. 406. Hil. 32 Car. 2. rot. 3 5. Rex v. Sheldon, for 
forging a bill of exchange. Ray. 81. The like for forging a war- 
rant of attorney. Mich. 6 Geo. Rex v. Ward (a brother of the de- 
fendant). Indictment for forging a promiſſory note, and laid at 
common law; and never imagined it was not an offence; and the 
defendant was convicted. 1 Sid. 71. 3 Leon. 170. 1s for forging 
the entry of a marriage. It could not be an indictment as a cheat 
on the 33 H. 8. becauſe there 1 be an actual obtaining, Wen 


that ſtatute. 


As to the exiſtens onerabilis, it is not neceſſary to ſhew an actual 
damage, a poſſibility of damage is ſufficient. There was no money 
raifed in the caſe in Stiles. And if it was a bond, the party cannot 
be hurt by a forged one, and yet the forger ſhall be puniſhed. The 
jury have found that it was done with defign to avoid the delivery, 
and defraud the Duke, which is ſufficient. But to take it as ſtrong 

as poſſible, and make exiſtens relate to the time of the informa- 
A yet ſurely it will be a forgery, though done before the time 
Was actually come in which he was to deliver it. If a man is to 

y money at a future day; ſhall his forging a releaſe before the 
day, and keeping it by him till the time comes to make uſe of it, 
be no crime? If it imports a prejudice, it is a crime at common 


law. Mo. 619. Ney 99. 


To this it was replied by Mr. Ward's counſel; that no caſe 
was cited where it was determined to be an offence at common 
law, and the precedents cited paſſed /ub flentio. That there was 


no reflection on the law, for this ever was puniſhable, though not 
2 as 
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Hi 
as a forgery, but a cheat: they did not ſay it was no crime, but it 
was not this, That this was an obtaining within 33 H. 8. becauſe 
he obtains a right to keep that allum, which otherwiſe he would 
be obliged to deliver to the Duke. And the preamble of 5 Eliz. 
c. 14. which takes notice of theſe offences, and calls them notable 
ones; yet complains of the mild puniſhment that was inflicted at 
common law, which is an argument they were not puniſhed as 
forgeries. . 8 f | 


— 


K m—_— » 
— — 
— * — 


Per curiam, As there is ho judicial authority on either ſide, we 
muſt take it up upon the reaſon of the thing. There is no reaſon 
why this ſhould not be puniſhed as a forgery, as well as if it was a 
deed; the injury may be as great, or greater, for the value may be 
100000 J. in one caſe, and a deed perhaps affect only a ſingle acre 
of land. The ſtatute 5 Eliz. ſhews this to be a crime, by uſing 
the word writings, in contradiſtinction to deeds. It cannot be pro- 
ſecuted as a cheat at common law, without an actual prejudice, 
and that is an obtaining on the 33 H. 8. The eaſe cited out of 
Cro. is not law, and ſurely thoſe words are actionable. Regina v. 
Travers was for forging an indorſement on an army debenture, and 
laid as at common law. The reaſon why we do nct meet with an- 
cient determinations is, becauſe perſonal credit was formerly ſmall, 
and theſe writings not made uſe of, It is not neceſſary to ſhew an 
actual prejudice, a poſſibility is enough; and here it appears, there 
would have been one, if the forgery had ſtood, Judicium pro rege. 


Afterwards he was ſentenced to ſtand in the pillory before Weſt- 
minſter-hall gate, (which he did) to pay 500 J. and find ſureties for 
ſeyen years, and commitment till all was performed. 


Dominus Rex verſ. Robertum Mann. In Scaccario. 
PON 5 October 7 Geo. Mr. Baron Price granted his fiat for 238 
an extent againſt Daniel Norcott and Foſeph Norcott, where- tedated but 
upon an extent was taken out into London, teſie 6 Fuly anno 6 Geo, —_ _— 
which was the laſt day of the Trinity term preceding, and it was 2 it ies, 
ſubſcribed at the bottom of the writ fact per warrant” Baron Price, though it be 
dat 5 die OF anno 7 regni Regis. Upon this extent an inquiſition t of term. 
is taken, and ſeveral goods and debts are found: and then the de- 
fendant Mann comes in and claims property in the debts and effects; 
and to make it out he firſt prays oyer of the bond entered into by 
the Norcotts to the crown, which appears by the condition to be a 
ſecurity for Peay and Dow/e as receivers general of the county of 
Huntington. Then he prays oyer of the extent and the fiat, qui- 


bus lectis, he pleads, that by the courſe of the Exchequer theſe 
writs 
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Hilary T ern n 13 Geo. 


writs have. time out of ming ilued out Sof term by virtue ma: a baren 8 


fiat, and not othetwiſe; that the fat in this caſe was granted 
October, and not before, and that the writ of extent in rei veri- 
tate iſſued the ſaid 5 October, and not before; That the ſeveral 


erſons named in the inquiſition to be debtors to the Norcotis were 
ſo indebted long before the extent, and at the time of the act of 


bankruptcy after mentioned, and that the Norcotts before and at 


the time of the ſaid bankruptcy were poſſeſſed of the effects found 
by the inquiſition, and being ſo poſſeſſed of thoſe debts and effects, 

and the Norcotts having for ſeveral years been goldſmiths and part- 

ners, they became indebted to the defendant Mans and others in, 
500 J and 3 October 7 Geo. withdrew from their houſe for fear of 
being arreſted. for juſt debts, and with intent to defraud their cre- 
ditors, and thereby committed an act of bankruptcy. That upon 
the ſame 3 Oftober a petition was exhibited by the creditors, and a 
commiſſion of bankruptcy iſſued againſt the Norcotts, teſte 3 OHober, 
anno 7 Geo, upon which the cammiſſioners met the next day, and 
found them to be. bankrupts; and that they being poſſeſſed of the 
effects and intitled to the debts mentioned in the inquiſition, the 


commiſſioners the ſame 4 Ocfober aſſigned to the defendant all the 


goods, chattels, debts 4 effects of the Norcotts, in truſt for him- 
ſelf and the other creditors, by virtue whereof the defendant was 
poſſeſſed, and ſo continued till the ſheriff ſeized on the extent: and 
then traverſes, that at the time of the inquiſition the perſons therein 


named were debtors to the Norcotts, or that the Norcotts were inti- 


tled to the goods mentioned in the inquiſition, wherefore he prays 
an amoveas manus. To this plea the Attorney General demurs, 
and ſhews for cauſe, that the defendant ought not to have had oyer 
of the fiat, and that the traverſe is double ; and the defendant joins 


in am, 


Boatle ** Rege argued, that this was an ill | plea boch! in form 
and ſubſtance z and as to the form, 


; That 1 * was Oe} oh 8 matter ſet * 


in the plea confeſſing and avoiding the crown's title, upon any part 


of which matter the crown might take iſſue. Dy. 366. Mo. 551. 
Or if a traverſe was neceſſary, yet the firſt traverſe covers the whole, 
and there was no cccaſion for the ſecond. | 


2. The fiat is not 8 and it is what the 3 ought 
not to have oyer of, 2 4. 18. 20 E. 4. 8. 10 H. 7. 18. 


3. It is improper, to plead that a writ iſſued at a time which 5 is 
contrary to what the writ itſelf imports. 1 Sid. 271. The fiat is 


only to controul the clerks, but has no operation as to the feſte of 
I the 


1.5 
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the writ: the emanation of it is the act of the court, and not of a 
ſingle baron; and if a writ iſſued without any fat, yet it would 
fall within the rule; Fieri non debet, factum valet ; like the caſe of 
an execution whereon the ſheriff breaks open doors, the execution 
is well executed, though the ſheriff has done more than he can 


war rant. 


As to the ſubſtance of the plea, I do inſiſt that the court may 
antedate an extent, and this extent bearing re 6 July, will bind 


the goods from that time, 8 Co. 171. and then it over- reaches the 


bankruptcy and aſſignment, This is no more than what is done 
every day in the caſe of the ſubject, who takes out his execution 
teſte the laſt day of the preceding term; and which had the fame 
effect at common law, to bind the goods from the ee, as the exe- 
cution of the crown has now. The King's prerogative is ab origine 


legis, Godb. 250. and he might take the body of his debtor, though 
the ſubject could not, till the writ of capras ad jatisfacrendum was 
given by ſtatute. He might break open a houſe on his execution, 


which could not be done upon an execution at the ſuit of a ſubject. 


5 Co. 91. Sir T. Jones 234. He might grant a protection againſt 


any ſubject's demands upon the King's debtor, till the debt of the 
crown was ſatisfied. F. N. B. 28. Regiſt. 28 1. And if in this 
caſe he might have granted the Norcotts a protection, the other cre- 
ditors are not in a worſe condition upon this extent. The court of 
Exchequer is a court of revenue, and muſt iſſue ſuch proceſs, and 
of ſuch teſte, as the nature of the caſe requires. 41 E. 3. Fitæb. 
Ex. 38. Dy. 197. 45 E. 3. Fitzb. Decies tantum 12. Godb. 
290. In Dy. 67. an extent came before a liberate, and the ſheriff 
was directed to prefer the King. Before the ſtatute of frauds and 
perjuries the ſubje&t had the ſame right, which the crown (as not 
being bound by the ſtatute of frauds) retains to this day, Cro. El. 
174. I Leon. 304, Gro. El. 440. Mo. 21, 873. and ſhould over- 
reach any ſale, though for a valuable conſideration, 1 Sid. 271. Or 


even though the party was dead. 1 Mod. 188, 1 Leon. 245. Trin. 
11,3. B. R. Oats v. Dr. Woodward. Trin. 9 M. z. B. R. Pen- I. Raym. 766, 


noir v. Brace. Are not the inconveniencies in thoſe caſes as great Us 
Raym. 244. 


as in this? 


But if it ſhould be doubted, whether this writ could be thus 
iſſued at common law; yet I apprehend that by the ſtatute 33 H. 8. 
c. 39. §. 7, 8, 25. the court have this power. It is left to them, to 
iſſue proceſs for the King's debt according to their diſcretion ; the 


words, after giving inſtances, are or _ otherwiſe at their diſcretion, 


This is a caſe wherein to exerciſe that diſcretion ; it appears the 
crown is to be over-reached by theſe haſty proceedings upon the 


commiſſion, which will have this conſequence, to ſweep away the 
Vor, II. | 9 F ecffecls, 
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England is very bighly affected; 


. 
2 8 


effects, and totally exclude 8 Rice wth cannot come in and 
prove his debt, upon the commiſſion ; and -the only fence we had 
againſt thoſe quick proceedings was, by teſting our writ. back ward. 
A debtor might be protected for two, years, Regi/f. 281. we only 
carry it back for three months. In Hardr. 125. a diem claufit ex- 
tremum was made ee the laft day of the ce term, and held 
right; and in Fuly 1712, Regina v. Ellins et Farringdon, an extent 
was ordered to be made out 20% 8 November 1711. 


This, in its nature, is a caſe of nk conſequence to the crown, 
and will, in many inſtances, be of dangerous tendency, if the crown 
cannot Lays the liberty of fencing againſt theſe. expeditious proceed- 
ings upon commiſſions, which are taken out without notice, by 
making the proceſs in ſuch a manner as ſhall ſecure the debt of the 
crown, Therefore the plea being ill, both! in . and ſubſtance, 


* pray eee for the King, 


Strange contra, It is truly ſaid, that this is a matter which very 
much concerns the crown in point of revenue, and that your Lord- 
ſhip will at all times, and upon all occaſions, take particular care of 
the prerogative : but 1 may be admitted at the ſame time to obſerve, 
that this is a caſe too, wherein the property of all the ſubjects of 
for if the practice which is now 
contended for, be allowed to prevail, no man can be ſafe in tranſ- 
acting with another, Who has any thing to do with the money of 


the Crown. 


The caſe has been ally opened ys Mr. Bootle as it ſtands upon 


the record; and as to the objection, that we are improper to take 


advantage of the antedating the extent, upon a plea, as averring _ 


the record, which imports it to have iflued on the 6th of July; J 
muſt own I am a little ſurprized to find that matter ſo ſtrongly in- 
ſiſted upon, after what has already paſſed in this cauſe. It is in the 
memory of every body who attends this court, how much we 
preſſed to have this writ ſuperſeded, as a writ chat had irregularly 
iſſued; and we then offered the diſtinction between an erroneous, 
and an irregular proceeding,” that one might be taken advantage of 
by writ of error, or by plea, and that the other (which depended 
upon the practice of the court) was proper to be redreſſed by mo- 
tion; but the court being of opinion, that we might have advan- 
tage of this matter upon a plea, we acquieſced ; and having now 
pleaded it in conſequence of that opinion, it is very extraordinary to 
fee how the argument is turned upon us by the other fide: when 
we moved on the irregularity, we were told by them it was a mat- 
ter we might have advantage of by plea ; and now we have pleaded 
it, they object againſt it for that reaſon, 

In 
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oth Lutw. 322.1 de 173. K Sid. 273. hk are inſtances of 
theſe averments, that writs did not iſſue till a day ſubſequent to the 
tete: I cannot ſay the judgment of the court is either way upon 


thoſe caſes, but ſince in this caſe the court have already given their 


opinion, that this was a matter pleadable, I do not think myſelf 
any otherwiſe concerned to anſwer ths objection, 


If 1 rightly apprehend the deſig n of the court in we to re- 
lieve us upon a motion, it was in l for the moſt ſolemn deter- 
mination of a point of this prodigious conſequence; and fince this 
was a method not invented by us, but preſcribed by the court, in 
order to bring that point before them in judgment; I little ex- 
pected to hear a matter of form inſiſted on, when I apprehended 
we ſhould be confined to the merits of the queſtion; and as it was 
brought before the court upon record with that only view, we muſt 
rely upon the juſtice of the court, that we ſhall ſuffer no prejudice 
by the putting this N into one or other method of determi- 


: nation. 


Taking it therefore 5 granted, that we are properly before the 


court upon this plea, I ſhall beg leave to obſerve, that Mr. Attor- 
ney having demurred to the plea, has thereby admitted all the facts 
contained in our plea, (vis. ) that in reality the extent did not iſſue 
till 5 October, before which there had been a regular commiſſion of 
ban and aſſignment: and that this is a bar to the extent ap- 
pears from Capel's caſe, 2 Show, 480. Where a prior commiſſion of 
bankruptcy and aſſignment was held a good plea to an extent. So 
2 Roll. Abr. 158. G. 2. where a ſubject extended lands and goods, 

and after ſeizure, but before a liberate, there came a prerogative writ, 

which had place, becauſe there was not an actual execution of the 
liberate, as there was not likewiſe in the caſe cited out of Dyer; 


but in that caſe it is not pretended it would have avoided the ſub- 


Ject's extent, in Caſe there had been a a0? execution, 


That theſe writs ;fue teſted in vacation, is a fact ach will 
deny: your Lordſhip's records afford a thouſand inſtances of that 
nature, and none of them bear tee before the fat, except in one 
inſtance, which I ſhall account for by and by: that in Capel's caſe 
was tefle 24th December, which muſt. neceſſarily be out of term. 


But then it is objected, chat the ſabjeQ's execution bears tefte the 
laſt day of the preceding term, and. that at 'common law the goods 
were bound from that time; and why then, ſay they, ſhould the 


crown be in a worſe condition than the ſubject, eſpecially 1 
mu 
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muſt be 8 that tha. crown is ; not bound by th the tare of 
frauds and perjuries. JET. 118 


To this I anſwer, That there i is a very material Sifference between 
the caſe of the crown and that of the ſubject; the ſubject, it is 


true, has his writ 70% the laſt day of the preceding term, becauſe 


he has run through the whole — of a judicial proceeding, and 
his Cauſe was ripe for execution at that time, and he can have no 


proceſs teſte out of term; whereas the King by his prerogative may 
have execution awarded out of term, and that in the firſt inſtance: 


and if he has an immediate execution upon that award, he is not in 
a worſe condition than the ſubject; nay, he is in a much better, 
for the ſubject muſt ſtay till the next term, if his cauſe was not ripe 


fer execution. 


And thi differs it from the caſe of a certiorari made out in vaca- 


tion teſte the laſt day of the preceding term, where there is 


neceſſity to teſte it in term time, it not being a prerogative writ ; and 
beſides, it is of no conſequence 1 in the caſe of a certiorari, which 


removes all orders, though after the teſte, fo as W be before the 
return. 


And 1 take the true reaſon why this is not provided againſt vi the 
Natute of frauds is, that it was not a practice ſo much as thought 
of at that time, it was certainly a caſe within equal miſchief. No 
doubt but there have been many occaſions to antedate extents before 


this; and the never doing it till now is, according to Littleton, a 


ſtrong argument againſt the legality of doing it at all.  Capel's 
caſe cited before was 2 Fac. 2. and even then there was no thought 


that it might have been reed backwards, ſo as to over-reach the 
aſſignment, though every body KNOWS matters of prerogative went 


very high at that time, 


And as this is I in law and practice, 1 vi leave, in the 


next place, to conſider a little what will be the conſequence of it. 


The goods, without queſtion will, in the caſe of the crown, be bound 
from the award of execution, according to Sir Gerard Fleetwood's 


caſe, 8 Co. 171. Now the. award of execution is, in point of time, 
the Zefe of the writ; ſo that all tranſactions by the bankrupts, all 
ſales bona fide for a valuable conſideration, and all payments by them 


made in the way of trade, between 6 Fuly and 3 Ofeber, will be 


avoided ; which will introduce preat confuſion. 


the law the King's execution relates, as to land, from the date 
of the bond given to the King, and as to goods, from the award of 


5 


execution; 
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— POR POINTE "i 
execution; but by this means it may be made to relate to a time 
precedent even to the being in debt; for a debt may be contracted 
in vacation, and the execution, according to this new practice, ſhall 
iſſue before any debt. The proceſs: muſt be awarded for the debt, 
and muſt recite the bond entered into to the crown: in this caſe, 
indeed, it was four days old at the zeffe of the writ ; but what an 
abſurdity will it be, if it ſhould happen to bear date after the 
term? which may be the caſe. It has been thought a little hard, 
to wake it relate, as to lands, to the date of the bond, which 
could not appear to a purchaſer : : but it will be much harder, if it 
be ſuffered to relate to a time before the being 1 in debt. 


The practice of every court is the law of that court; and it has 


been ſo ſtrictly adhered to, that in the caſe of Bewdley a practice of 1 Will. 223. 


ſeven years only was allowed to prevail n the expreſs words of 
an act of Parliament. | 


I would therefore, in the next place, conſider this writ” t upon the 


practice, and the 33 Hen. 8. c. 39. F. 3 5. That act ſays, © That 
* the King's proceſs ſhall be preferred, and he ſhall firſt have exe- 


* cution, ſo always that the King's ſaid ſuit be taken and com- 


1 menced, or proceſs awarded for the ſaid debt at the ſuit of the 
y King, before Tee given for the ſaid other perſon,” 


- 


Upon this act, I take it, the ſuit muſt be ſaid to be then taken 
and commenced, her the firſt ſtep is made towards proceeding to 
execution, The firſt ſtep to be taken is to procure the fiat of a 
Baron, and then it is that in fact the proceſs is awarded; ſo that 
ipon the foot of the act of Parliament, this was not a ſuit taken or 
commenced, or a proceſs awarded, till the aſſignment of the defen- 
dant had taken place. It is ſaid that the court has a diſcretionary 
power by the ſtatute 33 Hen. 8. but that is only to act according to 
law ; the ſtatute does not leave it to your Lordſhip's diſcretion to 


act contrary to law, which is what is contended for by the other 
ſide. This court will take notice of its own. practice, and there- 


fore ſince it appears upon the record, that there was no fat till 
5 Ofober, you will take notice, that ſuch a writ as this could not 
iſſue according to the courſe of the court: and then, whether we 
ean be admitted to ſay, that in fact it iſſued at a day ſubſequent to 
the ZejZe, will not be material; ſince it appears to the court to be ſo 


without our averment. 


I did mention before, that there had been one inſtance of ante- 
dating an extent, and that was the caſe of The Attorney General v. 
Waſh in 1713. There the fiat was the 24th February, and the 
writ taken out upon it was 70% the laſt day of the preccding term, 

Vor, II, 9 G which 
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ich 4 was 12th February : and after great e and ſearch 
of precedents, that writ: was ſet aſide, upon account of the novelty 
and conſequences of fach a practice. 80 that, as to precedents,. 
your Lordſhip will confider how the caſe ſtands.” Here is a newẽ- 
fort of writ taken out, and the only inſtance of ſuch a writ is an 


inſtance wherein it was ſet aſide; they who would introduce this 
practice, are to juſtify it by precedents, and we ſay there are none 
on that ſide, but that every extent which bears Ze/e- in vacation is 
a ſtrong precedent i in our favour ; ſince if it might have been feed 
in the precedent term, it is impoſſible: to think fo * an advan- 


tage would not have been taken. 


As to the precedents cited by Mr, Bootle, that of a diem clauft 
extremum, is nothing to the purpoſe, for there was a neceſſity to 


teſte it in term, it not being a prerogative writ; and as to the caſe 
of The Queen v. Ellins, that was no more than ordering a new. writ. 
to be made out of the ſame ee and return of a former, that had 


been loſt, and for which there was a . Kat. 


If this be a prerogative, it is, like all others, to be proved hy 
uſage, and yet there is no pretence of uſage to ſupport it: if the 


crown has engaged by Magna charta, not to run upon the ſubject, 


niſi per legem terrae, let them ſhew us the lex terrae by which this 


extragreAnary proceeding i is to be warranted. 


And as to the argument drown from other prerogatives ; ; that the 


King has other prerogatives, which may be as inconvenient to the 
ſubject as this, and therefore why ſhould he not have this; ſurely 


that is the moſt abſurd way of reaſoning in the world: we are upon 


a ſingle queſtion, whether he has this prerogative: or not; and if it 
cannot be ſhewn he has, it is to no purpoſe to talk of nn 


or other legal * which are not diſputed. 


5 There having been ſo great an alteration in this court ſince the 
time of the motion, it may not be improper. to mention what ſeemed 
to be the opinion of the court as to the merits of this queſtion. 


'Lord Chief Baron Bury, and Mountague, were both of opinion, the 


writ was illegal, and would have ſuperſeded it; Mr Baron Price and 


Mr. Baron Page indeed were for having it pleaded : but 1 did not ob- 


ſerve that the opinion of either of them was, that the writ was gt 


| Your Lordſhip will conſider this extent upon the foot i it ſtood on 
6 Fuly, when the bond was but four days old; and if at that time 
there was no ground for this proceeding, it is not to be ſuppor- 
ted by matter e poſt facto, by a mere relation and fiction of law, 
N which ought to diveſt no- gt that has been once legally veſted. 


5 


For 


government may aſſure us, that he deſires only to make the law uf 
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Eor. ie my 1 beg Forny to mention a caſe. that. 1 was in B. R. 
Jin. 4 Geo. Waring Vs Dewberry there a landlord, who had Ante 97. 
rent due to him, died inteſtate, after which the plaintiff f in the. 
action ſued out execution againſt the defendant, who was the te- 
nant, and levied the debt upon it; after this, eden was 
committed to J. S. who thereupon came into court and moved for 
a rule on the ſheriff to pay him a year's rent out of the money 
levied, purſuant to 8 Ann. c. 17. urging that though he was not 
adminiſtrator at the time of ſerving the execution, yet as ſoon as 
the adminiſtration was committed, it had relation to the death of 
the inteſtate, and he might bring trover for goods taken between 
the death of the inteſtate and the commiſſion of adminiſtration. 
But the court held, that relations which are but fictions of law, 
ſhould never diveſt any right legally veſted in another, meſne be- 
tween the death of the inteſtate and the commiſſion of adminiſtra- 
tion; and that the plaintiff in the action, having duly ſerved: his 
execution before the adminiſtrator had a right to demand his rent, 
it was not reaſonable the plaintiff ſhould be defeated by any relation 
whatſoever : they did not in that caſe deny the authorities which 
give the adminiſtrator trover by relation, but went upon a diſtinc- 
tion that will goyern this caſe, between relations that are to defeat 
lawful acts, and ſuch as are to puniſh thoſe which are unlawful, 


An objection was taken, (and indeed it is mentioned in the de- 


murrer) that we ſhould not have had oyer of the fiat ; but if your 


Lordſhip caſts your eye upon the writ itſelf, you will find, that is 


indorſed upon it, and made part of the record, and appears in their 


ſetting out the extent: in the common caſe it is marked at the 


bottom of the writ, but they were ſo ſenſible of the abſurdity of a 
fiat in October, for a writ that iſſued in July, that in this particular 


inſtance they have deviated fram the common form, and have 
modeſtly indorſed it upon the back of the writ. 


The traverſe is objected to; but ſurely that is very proper, and 


the crown may take iſſue either on the inducement, or the traverſe; 


it was neceſſary to put the matter of the bankruptcy and the aſſign- 
ment in iſſue, and as we plead to the inquiſition, we mult traverſe 


that which is the point of it: and it is not a double traverſe, 'but 


two diſtin& matters; the firſt covers. the debts, and the ſecond the 
eſfects found by the inquiſition. 


Upon the whole therefore, it is certain that his TY has we 


great and valuable prerogatives; and may he long live to enjoy them 


in their full extent. Our own experience of the - happineſs of his 


the 


4 


—— 2 „ i ws es an . . n 


at au. ths. —— $32 


ths "1 6 meaſure of his actions: and it is ſome — — to ob- 2A 
ſerve, that this ſingle attempt to ſtretch the prerogative beyond its 4 
due bounds, proceeds only from a private diſpute' between two co- 
obligors in the ſame bond to the crown, and wherein it was neceſ- 
fary to make uſe of his M. ajeſty's name, though he is not at all 
concerned in point of intereſt. It is one article of the bill of rights, 
that the late King had under pretence of prerogative levied money 
on his ſubjects i in other manner than was warranted by the laws of 
the land ; and yet it does not appear that this practice now ſet up, 
was attempted even in that reign: and we live in times ſo much 
happier than thoſe, that it will be ſufficient to confute this doctrine, 

if. we only ſhew (as I have done already) that it is an unprecedented 
attempt to ſtretch the prerogative of the crown to the ſubverſion of 
the liberty ah Property of the ſubject. Is 
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1 C. B. This is a matter of very great coliſkiquerice to the 
revenue, to the method of proceeding, and to the ſubject. 1 take 
it to be our duty on all theſe conſiderations, to maintain the pre- 
rogatives of the crown, but not to raiſe any new ones: every pre- 
rogative that is not affected by the interpoſition of an act of Parlia- 
ment, muſt depend upon preſcription only, and we muſt have the 
ſame evidence of a prerogative, that we have of all other pre- 
ſcriptions. 


3 ſhould have. thought this a matter far more proper to be deter- 
mined upon a motion, than by ſpecial pleading ; for as has been 
obſerved, this is more a matter of irregularity than error, and I a 
prehend it never was the intent of the court, to deprive the defen- 7 
dant of any legal benefit, by putting bim into this method; if Þ 
therefore this is improper for a plea, I ſhall be of opinion ſtill to 
yr into a motion again, and let aſide the extent as regularly 

iſſue | | 


1 


As to the oyer of the fat, that cannot be had: but then it 
being ſet out in the very writ, it is before us, and we muſt take 
notice of it. 


I am afraid we ſhall be under great difficulty Fon to do the de- 

* fendant Juſtice upon this record ; we cannot give judgment for him, 

unleſs he makes out a title, which if the matter pleaded be improper 
for a plea,” he can never do. 


I think the i are not double: and being a "ek to the title 
of the crown, which the defendant was bound to anſwer, it was 
proper to add the traverſe, which is for the benefit of the crown, 
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by giving them an opportunity of taking iſſue on the traverſe, or 


any part of the title before ſet forth: this is the uſual·vay of plead- 


ing upon outlawries. 


As to the prineipal queſtion, whether this extent can be ante- 
dated or not: I muſt obſerve, that they iſſue from the equity fide of 
the court, which is always open: if the uſage has been to have a 


frat, and fefte the weit the day the frat is granted; I ſhould think 


the ut was in the nature of an award of the court, which for- 
merly ſat longer than it does now; and now when it is not fitting, 


a fiat is to be had at a Baron's chamber, and that is an evidence 
that the writ and fiat ought to tally with one another. 


I think the uſage muſt determine in this caſe, - There is no in- 
ſtance of antedating, where it has been allowed; for as to the caſe 
cited by Mr. Bootle, that was only the continuance of a writ that 
had regularly iſſued. On the other ſide there is the conſideration 
that ſuch a thing was never attempted before, and there is Quaſb's 
caſe, which is a judicial authority : that was in a manner given up 
at the bar by Sir Edward Northey, who was the Attorney General, 
and who was known to be enough tenacious of the rights of the 
crown; and the court in their judgment treated the extent as a writ 
that had iſſued without any fat or authority, 


If this be a novelty it is not to be ſupported ; at preſent it ſeems 
to me to be ſo, but it is proper to be farther conſidered, 


Baron Hale, If this is to go againſt the defendant upon a point 
of pleading, it would be exceeding hard. But rather than fo, I 
think the court is bound in honour to interpoſe, and turn it again 
into a motion, I think this is a very extravagant attempt, and 
have wondered ever ſince I heard of it, upon what foundation it 
could be ſupported. I do not now find any thing offered to that 
purpoſe, and think there is no ſuch prerogative as has been exer- 
ciſed in this caſe, The crown is in a very good condition by having 
this extent as their firſt proceſs ; it is hard enough upon the ſubject, 
and we ought not to enlarge the prerogative. 


Baron Carter, No ſuch writ can regularly iſſue before a fiat, 
which ought to be the direction in making the fete. It is impoſſi- 
ble to foreſee the ill conſequence of allowing thoſe writs to be ante- 
dated ; and it is conſiderable, that in all the time this court has fat, 
it never was attempted before. 


Vo I. II. | 9 H Baron 
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Baron Compns, Surely this is much properer for a motion than a 
plea, and it can never be determined according to juſtice upon 
the record, The tee is matter of record, and I think we are 
obliged to take, it to have iſſued at the time of the e, and there 
can be no averment in it. 


As to the ſtatute 3 33 I. 8. I think that as.» not leave it to our 
diſcretion, to alter the courſe and nature of proceedings, or to do a 
thing that was never. done before, and may have ſuch miſchievous 
conſequences. . Per curiam, ulterius concilium. 


Afterwards in 7 rinity term following, I moved to ſet aſide the 
extents upon the point -of irregularity, and Mr, Attorney General 
conſented, ſo We n. was done upon the pleadings. 


And Trin, 2 Geo. 2. Rex v. Vanderplank, another of the ſame na- 
ture, which had attended the event of ths, was alſo ſet aſide. 
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James Reynolds, Eſq; 


particular circumſtances ; and it being replied thereto, that the deed 


Faſter Term 
In B. R. 


13 Georgii Regis. 


Sir Robert Ray mond, Kut. ras Chief 


Fuſtice. 
Jir John Forteſcue Aland, Kur. £ 


ces, 


Str "Panda Probyn, Kut. 


Fir Philip Yorke, Knt. Attorney General. 
Charles Talbot, Eſq Solicitor General. 


Buck verſ. Atwood. 


: b 
s pleaded to have been made at land, whereby the mari- ___ - 


ners agree to ſubject themſelves to the ok of their wages on Admiralty 
may try whe- 

ther it was 

was obtained by fraud and circumvention, it is ſo declared below, fraudulent. 


and a ſentence for the wages. 3 . . 5 


1 HE mariners ſue in the Abe for wages; mand a td Where a deed 


It was then moved for a prohibition, becauſe the Admiralty 
has no original juriſdiction for wages, but it is connived at for 
the eaſe of the mariners, who may join in the ſuit, which they 
cannot do at law : but then it muſt be upon a parol contract, and 
not a deed; and here being a deed made at land, that is the ſub- 
lifting contract, and will merge the other. Salk, 31. 
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Sed per curiam, This is only a deed on one ſide, to forfeit the 
wages upon particular circumſtances ; but will not enable them to 
ſue for their wages at law. The deed therefore comes in only by 
way of incident, and then they may proceed to try it. There can 
be no prohibition, 12 | 0 


Won 


Macleed verſ, Snee. 


What þ a bill LN RR OR of a judgment in C. B. wherein the plaintiff declares, 


2 Ag that A. B. drew a bill of exchange dated 2 5th of May, where- 


1481. by he requeſted the defendant one month after date to pay to the 


plaintiff or order J. 10s. © as my quarterly half-pay, to be due 


* from 24th of June to 27th of September next, by advance.” And 
the action is againſt the defendant upon his acceptance. 7 

It was objected, that this was no bill of exchange, becauſe it is 
not to pay in all events, but is left to the pleaſure of the perſon on 


whom it is drawn, either to advance the money or not: and it 


was compared to the caſe of Jocelyn v. Laſerre, which was to pay 
Ante 591. out of his growing ſubſiſtence, and to the caſe of Fenney v. Herle, 


which was payable out of a particular fund, and in both caſes e held 


to be no bills of exchange. 


Sed per curiam, The quarterly half-pay is a certain fund, which 
the growing ſubſiſtence was not: the mention of the half- pay is 
only by way of direction how he ſhall reimburſe himſelf, but the 


money is ſtill to be advanced on the credit of the perſon. The 


reaſon it was held no bill of exchange in Fenney v. Herle was, 
becauſe it was no more than a private order to a man's ſeryant, 


Judgment affirmed. 


Stanton verſ. Smith, 


PON demurrer it waz held actionable, to ſay of a tradeſ- 


Words ac- 
L _ man, Lon are 4 ſorry pitiful fellow, and a rogue, and com- 


1480, pounded your debts for 5 s. in the pound; for it is in effect calling 
him a bankrupt, '*© | £2: 
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Monk verſ. Cooper. 7 


FNOVENANT for non-payment of a year's rent from Mi- Where there 


chaelmas 1725. to Michaelmas 1726. The defendant craves g a qo 
. . . | S PEAD 5 ay ren 
oyer of the leaſe, in which there is a covenant on the part of the be. p64 Hes, 4 


leſſee to repair, except the premiſſes ſhall be demoliſhed | by fire : though the 


: 14. 1 5 | . leſſee has no 
and then pleads, that before Michaelmas 172 5. the premiſſes were e by 
Q 


burnt down againſt his will, and that they were not rebuilt by the the default 
plaintiff during the whole year for which the rent is demanded, nor the leſſor. &. 
had he any enjoyment of the premiſſes; and therefore prays judg- 1777. 
ment, if he ſhall be charged with the rent. 5 


To this the plaintiff. demurred, and it was infiſted on by Mr. 
Fazakerley, that whatever may be the default of the plaintiff in not 
repairing, yet the defendant muſt in all events perform his covenant 
to pay the rent; and All. 27, was cited for that purpoſe. 


Strange contra inſiſted, that this was like the caſe of a covenant 
to repair, which will not bind in the caſe of a tempeſt, which is 
the act of God; and a fortiori in this caſe, which is the negle& of 
him who is ſuing for the rent. 1 Co. 98. a. Hard. 387, 1 Roll. 
Abr. 454. pl. 8. And he compared this to the caſe of an eviction, 


Pert. §. 825, 828. 2 Ven. 67. and to the caſe in 1 Roll. Abr. 236. 


where it is held, that if part of the land is drowned by the ſea, the 
rent ſhall be apportioned, es 


Sed per curiam, The caſe in Allen 27. is expreſs to the con- 
trary : if the defendant has any injury, he will have his remedy ; 
but he cannot ſet it off againſt the demand for rent, The plaintiff 
muſt have judgment, 


Dominus Rex verſ. Commiſſioners of Sewers in Eſſex. 


JO a mandamus to make a rate to reimburſe an expenditor ; Terd: a good 
1 they returned, that the writ was not delivered till 12 Febru- T9 2. 5 
ary, and that the commiſſion expired in four days after, and there- L. Raym. 
fore they had not time. And the court allowed the return, ſaying 1479. 
they could not grant a peremptory mandamus, it appearing there 


was Now no power in any body to execute it. 


Vor, II 91 Warneford 
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T* plaintiff in error took out a certiorari of a wrong term, No ſecond 


difference whether the pro 
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Trinity Term 
13 Georgii Regis. In B. R. 


Fr Robert Raymond, Kut. Lord Chief 
Juſtice. 

Fr John Forteſcue Aland, Kut. 

James Reynolds, Eſq;  >Fuftices. 

ir Edmund Probyn, Rut. 


Hr Philip Yorke, Kut. Attorney General. 
Charles Talbot, Eſq; Solicitor General. 


Merryfield verſ. Berrey. 


certiorari to 


which did not verify his error; and now he moved for a ate, > 
ſecond certiorari, which was denied; the court ſaying, it judgment. 
may be granted to affirm, but not to reverſe a judgment. 


Hicks verſ. Jones. 


A Scire facias was teſte 15 May, returnable the 29th, which is 15 days with 


\ making both the 4% and return incluſive of the fifteen days. %. and re, 
And upon conſideration, it was held well, and that there was no 75 500%: 


ceeding was by bill or by original. Salk. 
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Id Raym. 


1485. 


What is mur- 


_ mY 
GEM, 


Dominus Rex vor. Johannem . 


PON an indictment for the ahnden of Mr. Willian Greer, 
found at the Old Bailey in February ſeſſions 12 Geo. the de- 


fendant being arraigned, pleaded Not guilty ; 3 and 5 the trial the 
jury find this ſpecial verdict, . 


That upon the ſecond day of Moles 172 55 the * 2 and 
the deceaſed were in company, together with Jahn Rich, Thomas 
Hawkins and Michael Blount, in a room at the Caſtle Tavern in the 
county of Middleſex, in a friendly manner. That after they had 
3 thus for two hours, box and dice were called for; the 
drawer ſaid, he had dice but no box, and thereupon the priſoner bid 
the drawer bring the pepper- box, which he immedlately did: and 
then the company began to play at hazard, and after they had 


played ſome time, the ſaid Rich aſked if any one would el him 


thing half crowns? whereupon the deceaſed, in a jocular manner, 
laid down three half-peny pieces, and then ſaid to the ſaid Rich, I 
have ſet you three pieces, and the priſoner at the ſame time ſet the 


faid- Rich three half crowns, which the ſaid Rich won: and imme- 


diately after the priſoner, in an angry manner, turned about to the 
deceaſed, and faid it as an impertinent thing to ſet halfpence, and 
that the deceaſed was an impertinent puppy for ſo doing; to which 
the deceaſed anfwered, whoever called him ſo was a raſcal, That 
thereupon the ſaid Fobn Oneby took up a bottle, and with great 
force threw it erga praedict Willielmum Gower, which bottle did 


not hit the ſaid Gower, but bruſhed his perriwig as it paſſed by his 
head, and beat out a of the powder : whereupon the deceaſed 


immediately after toſſed a candleſtick or bottle erga praedict 
ohannem Oneby, but did not hit him with the ſame: upon which 


the deceaſed and the priſoner both ' roſe up to fetch their ſwords, 


which then hung up in the room, and the deceaſed drew his ſword, 
but the priſoner was prevented from drawing his by the company, 
and the deceaſed thereupon threw away his fword, and the company 
interpoſing, they fat down again for the ſpace of an hour. That 
at the expiration of an hour, the deceaſed ſaid to the priſoner, We 


have had hot words, but you was the aggreſſor, but I think "we may 


| paſs it over; and at the fame time offered his hand to the ſaid Joln 


Oneby :' to which the ſaid John Oneby anſwered, No, damn you, 1 
will have your blood. They further find, that afterwards the rec- 
koning was paid by the deceaſed, the priſoner, Rich, Hawkins and 
Blount ; and all the company, except the priſoner, went out of the 
room to go home; and the priſoner remaining alone in the room, 


called to the deceaſed in theſe wards, Toung man, come back, 1 have 
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ſomething to ſay to you; whereupon the deceaſed returned into the 
room, and immediately the door was flung to and ſhut, and there- 
by the reſt of the company were excluded; and then a claſhing of 
ſwords was heard, and the priſoner; with his ſword, gave the de- 
ceaſed the mortal wound mentioned in the indictment, of which 
he died the next day. They further find, that at the breaking up 
of the company the priſoner had his. great coat thrown over his 
ſhoulders, and that he received three ſlight wounds in the engage- 
ment; and that the deceaſed being aſked; upon his death-bed, whe- 
ther he received his wound in a manner; amongſt ſwordſmen called 
fair, anſwered, I think I did. That from the time of throwing the 
bottle there was no reconciliation between the priſoner and the 
deceaſed. And whether this be murder or manſlaughter the jury 
pray the advice of the court, and find accordingly. 


Upon which verdict a certiorari pro rege was brought, and the 
priſoner being at the bar, it was made a concilium, the court being 
of opinion it could not be made a concilium in his abſence. And in 
Hilary term 13 Geo. it was argued by Serjeant Darnall for the 
king, and Serjeant Eyre for the defendant. 1 N 


Serjeant Darnall pro rege. In order to confider whether this be 
murder or manſlaughter, I ſhall premiſe that which is not to be 
diſputed, that every malicious killing is murder, and that malice 
may be either expreſs or implied. This is malice implied in the 
act itſelf, becauſe there was no reaſonable provocation; there was 
nothing but words paſſed between them, till the priſoner threw the 
bottle at the deceaſed ; and it has been often reſolved; that in point 
of law words are no provocation, But if words were a fufficient 
provocation, yet it appears the priſoner began with words, as welt 
as acts. The calling Mr. Gower an impertinent puppy, was pre- 
vious to the ſaying or doing of any thing by Mr. Gower, that could 
give offence to the priſoner: If the ſetting of half-pence was a thing 
to be reſented, the affront was to Mr. Rich, and not to Mr. Oneby, 
whoſe bet to Rich was not at ali affected by what was done by 
Mr. Gower, And that it is murder in this defendant I think can- 
not be diſputed after the judgment of the court in Maugridge's caſe, 
which is in Kelynge 119. There the bottle thrown by Cope hit 
Mawgridge and broke his head : here, the candleſtick or bottle 
toſſed by Gower did not hit the priſoner at the bar: that was a 


ſudden conflict, this a deliberate act, after a diſpoſition to peace 


manifeſted by Gower, and a continuance of malice in the priſoner 


for above an hour after the firſt conflict, What was done here by 


Mr. Gower would have been juſtifiable in him, even if the candle- 
ſtick had hit the priſoner ; and ſo it was reſolved in Mawgridge's 
caſe, for there the bottle returned by Mr. Cope did hit the defendant 
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ne 8 his Fay ks as ak at ROE by Mr. F was juſti- 
fiable in him; it follows, that it can be no foundation to . 
or mitigate the ſubſequent killing by Mr. Onely. The caſe put in 
Kelyng 128. of an aſfault by A. upon B. B. draws his ſword and 
purſues A. to the wall, where A. in his own defence kills B. and 
it is held murder in A. has many ſtrong circumſtances in favour of 


* which are not in this cafe, 


But I apprehend, it is not neceſſary to rely barely on this pos 


that there is malice implied in the act; ſince it plainly appears upon 
the ſtate of the caſe, that here is expreſs malice ; when the deceaſed 


was deſirous to end the matter amicably, the pritoner replies, No, 
damn you, T will have your blood : this explains and goes through 
the whole fact, and proves the ſubſequent killing to be malicious, 


I do therefore inſiſt that takipg it either way, either as a killing 
out of malice implied, or malice expreſs, it is murder; and that 
this upon the fact is a killing of malice implied, and upon the pri- 
ſoner's own words coupled with the fact, it is malice expreſs, and 


conſequently murder, 


Serjeant Eyre pro def. The queſtion is, what hom of homicide 
this is; and I apprehend it to be but manſlaughter : : the diſtinction 
is, that if the killing be of malice forethought, it is murder; if on 
a ſudden occaſion, it is but manſlaughter; and that I take to be 


this caſe. 


In 3 Inf. 51. malice prepenſed i is defined to be, when « one com- 

fe; to kill another, and doth it /edato animo: on the other 
hand, manſlaughter is the doing it without premeditation upon a 
ſudden brawl, ſhuffling or contention. 3 Il. 57. 


The law has ever ben indulgent to the paſſions of men: ira 
furor brevis elt, and therefore as a madman the party is excuſed for 
what he does in a ſudden tranſport of paſſion: I do admit, that 
bare words are no provocation; but yet they will ſerve to explain 
the nature of the combat, and ſhew whothes it was ſudden or not, 
The calling the priſoner a raſcal, was what no man of honour 
could put up; and as this was the beginning of the quarrel, the 
fighting was as ſudden as the reproachful words. If the priſoner 
had ſtabbed Mr. Gower upon ſpeaking the words, and Gower had 
done nothing; I believe it would have been murder; but here was 
a regular fight, an interchange of blows,” and ſo it comes up to the 
caſe put in Kelyng 5 f. of a combat between two of a ſudden heat, 
where if one kills the other, it is but manſlaughter, 
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The law has fixed no certain time when it ſhall be preſumed 
the paſſions of men are cooled. The caſe in 12 Ch. 87. muſt take 
up a longer time than this, for there the boy ran three quarters of a 
mile to his father, and told his ſtory, and after that the father pro- 


vided himſelf with a cudgel, and had as far to go in purfuit of the 


other boy: and there is this difference between that caſe, and the 
caſe at bar; that there the adverſary was out of ſight, but here he 
continued in preſence, which muſt rather inflame than abate the 
paſſion. | | 

The words made uſe of by Mr. Gower carry an imputation on 


Mr. Oneby, which might provoke him afreſh : the telling him he 
was the aggreſſor was not likely to make an end of the quarrel ; and 


that is plain from the manner in which Mr, Oneby underſtood them, 


who would never have ſaid ſo harſh a thing to his friend Mr. 
Gower, if he had been at that time in any degree maſter of himſelf, 


It is not found by the verdict, who began, after Mr. Gower re- 
turned into the room. It is not likely the priſoner began, becauſe 


he had his great coat thrown over his ſhoulders; and as to the 


ſhutting the door, it is ſtated to be done immediately on Gower's 
returning, and is likelier to be done by him that came into the 


room when the firſt conflict happened. It appears Mr. Gower was 
the readieſt to draw his ſword, it was actually drawn, and the 


priſoner's was not; and ſince it is not ſtated who drew firſt the 


ſecond time, I think it ought to be explained by the firſt, 


To make it murder in the firſt inſtance, it muſt be done with a 
weapon that would endanger life: the bottle in Mawgridge's caſe 
was full of wine, and it hit him fo violently that he never ſpake 


more: but for any thing appearing upon the verdict, this might be 


only a ſmall oil bottle uſually ſet upon tables in publick houſes, and 
might perhaps be empty before it was flung. The caſe of Mr. 
Turner, which is taken notice of in Cumb. 407. was held man- 


laughter upon this reaſon, becauſe the clog was not ſuch an inſtru- 


ment, from a blow with which it was likely death ſhould enſue, 
But ſuppoſing the bottle to be as big and as fall as Mawgridge's 
bottle, yet no harm was done by it here, as there was in Maww- 
gridge's caſe. Here was no drawing the ſword eo inſtante, as Mau- 
gridge did, which occaſioned the Judges to lay the returning the 
bottle by Mr. Cope out of the caſe, and conſtrue the immediate 
drawing the ſword, as an intent to ſupply the miſchief, which the 
bottle might fall ſhort of. Mawgridge's cafe is materially different 
from this. There the intention from the firſt throwing the bottle 

was 
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was to commit marder,. hees i it was ld. There the firſt bottle 23 
hit, here it miſſed, There the murderous intent was immediately = 
carried into execution, here was a long interruption, The deceaſed 9 
needed not have returned, if he had not been equally diſpoſed to 
combat; and he himſelf ſaid it was a fair combat, which there v was 

no pretence to fay i in Maugridge's caſe. (344 


i ated 


Serjeant Darnall replied, The words on both ſides muſt Grain 
be laid out of the caſe; if not, puppy was worſe than raſcal, be- 
cauſe it is the name of a beaſt, If Mr. Gower took Oneby to be 
the aggreſſor, the condeſcenſion was the greater in him ; it is no 
more than ſaying, I who have been injured am ready to paſs it by. 
I do not find it was at all relied upon in Mawgriage's cafe, that the 
bottle was full: and as to the caſe in Cumberbach, the ſervant there 
had committed a fault, for which he was liable to be corrected : 
the deceaſed's declaration was only that he received the wound by a 
fair puſh. 3 
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The court ſaid nothing upon this argument, but appointed ano- 
ther to be before all the Judges of England. And in Eafter term 
following it was accordingly argued by Mr. Lee for the King, and 
Mr. Ketelbey for the priſoner, to the ſame effect as the former ar- 
gument. The priſoner not being preſent in Serjeants-Inn, as he 
was in court upon the firſt argument, (this laſt being only to have 
the advice of the other Judges). | | 


1 12 June following, the priſoner being brought to the King s 
Bench bar, R C. J. delivered the reſolution of the court. © 


| There has been a great deal of time fince the trial of the iſomer, 
but that has not been ſpent on account of any difficulty in the caſe, 
but by the parties themſelves, in drawing up and ſettling the ſpecial 
verdict : it did not come before us till Hilary term laſt, ſince which 
we have heard two arguments, and are now ready to deliver our 
opinions, | 


And I do now deliver it as the unanimous opinion of al the 
twelve Judges, that the priſoner at the bar is guilty of murder. 


} 
"*, 
_ 
i 
—_ 
o 

+ 1 

1; 

> +4 

1 

ft i$ 

4:9 
$$} 
'2 
. 

3 
I 5; 
= 1 
4 1 

+ i & 4 

39 

, i EF) 4 » 
in 
nnr 
1 

', Ho 5 
{ # : I 

N 1 1 K+ 

11 48 

21. 
wy | 
1 
{3 * | 
©] . "4: 
33 

3s 1188 
\ U 
1 I 

I 
N 3 1 
_; 

1 28 1 
nr 
1 

U «4 
$5118 

1 OE © 
1 N : 5 
. 
4 its 144 
3 4 
i: 17 vi 4 
_—_ 
1 » 
1 
— 1 
ii 
1 11 5 
. 
1 27 
Teri 24 
EM 1 
$158 we 
Hi 12 1. 1 
is 5 
" R&I 
. 
. 
_— 
Wat 
4 ' * 
451 Mat 
7 
E748; + {3 
AF 
en 
Fe . 11 
DF 
1417 £4 
- 3: 8 
. 
k | LOT 5 
ai 
„ 
57 
1 
3 ; {3B Wo 
1 
4 4 21 
& 1 
— * 2 
1... 3 
l 8 
A. '* 1 
Feine 
1 14 4:4 
SHE 1; xy 
0 "4 * 
1 1 
7-7 '4 
4 1 148 
r 
fo „ 
14 FE 
if 5. 1 
v8 7 ; 
[1 1:7 
4 8G 
5 
3 . 1 
11 i 1 7 
r 
| 3 95 142 
M 
1 
' 1 AB 
. { waa. 
2334: 2208 5 : 
r 
4 8 
Þ 
1 
11199 
. 
£78 We! 
1 13 
4 4 1*: Ext 
ES: 
. ip 4 54 
00G), 
73 mY 
ö 75 
M08 
[ 8 'F {4 
1. i 
{$8 N. 
'3 $77 
N rn” 
{1 AZ 
I 
f . ? 
1 223 34 
: 1 
1 {fy 
KN 
5 1 
if FEAT 
$2201 34 
- 2 
14 * 5 
7 
. 
1 : 

} + 
$36 LE} 
+44 £0 on 
344: 

141 37 A 
: n 
115 : 4 i 
41 p ? 
1147 BW 
1 $77 

Fae! 

[4 a } 

1 1 1 . 
+ 7 1 
enn 
nen: 
. 
1; BS 
3: 1 p 4 
14 1 rh - 
1 I ö 
1 1 ; BEY 

* al 
4 g 8 
o 48 

1 

1 2 4 
” 1 
J 1 . 
I 1 
13 : 
4 4: 
; + *% > ö 
. 
1 
1 
1 : 
{ oF 
1 , 

0 
y " n 
1 
. 
11 1 4 1 

Ws 
$5. 3+ 
1 
7 4 
7k 7, 
17 1 . l 
'S ' 2 4 
Tt 1 
41 1 
. 
1 "HH 
. þ 
: 1 
1 = 4 

By 
i 
N 

Þ 33 
* 43: Of 
* 8 
1 
1 * A 
1837 "0 
WT - 

' 2 1 

1 
? N __— 

yy 
* 7 +38 
THEE, 
i KIN 
1 
i | * 
WE. 
. +253 4 
57 4 172 * 15 
1 7 

. 17 

9 1 
* nl 

. 

1 1 
14 48 
14 "Pr: 
+ — 
BY 
*F 4 Ya 

3? * 8 

in Kot 

. 

1 n 

1 
A 
þ * 
Wi! 
14 i 
, WR 
"L 3 ET 
I * 

i e 
9 x 
. 1-330 
* F 

\ hy 

4 3 
1 of 
ay; 

$ * 
} 5 
7 1 
# . 4 
* 
. 
7. 8138 
7 
„ 
71 
. * 1 . - 
1 $1 
' 


. 
. h 
N 
14 ; 
i 
8. 
$5 0%. 
ws 0 = 
k r 
. } r 
ann 
r 
+, 


The notion of murder is agreed 0 on all hands to be the killing 
another of malice prepenſe, that is in other words, a killing with 
a wicked deſign. The malice neceſſary to make the act murder, 
may be either expreſs or implied ; and my Lord Hale in his Pleas 
of the Crown, when he is deſcribing what is malice implied, lays a 
great ſtreſs upon the manner of doing the act; and therefore puts 
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the caſe of a man exerciſing an unruly horſe amongſt a multitude, 
where from the circumſtances of the act it is highly probable a miſ- 


chief may enſue. | 


If a man kills another without any provocation, this is malice 


implied ; for the law ſuppoſes there muſt be ſome latent malice in 
the party, or otherwiſe he would not be fo barbarous as to take 


away the life of another, It may be murder, though words, or 


even blows paſs between them; and the cafe put in Kelynp, and 


cited at the bar, is certainly law; that if A. ſtrikes B. B. draws 
and returns the aſſault, and A. kills B. it is murder, though A. was 
upon his defence, and though the killing was ever fo ſudden ; and 
upon this principle it was, that Mamwygriage's caſe was adjudged. 


It was aid, that Mawgridge's caſe was a fingle caſe, and went 
farther than any caſe before it; but I take this opportunity to de- 
clare, that we are all of opinion that Mawgridge's caſe is law, 


But as that caſe was adjudged murder upon the implied malice, 
we are all of opinion the caſe at bar goes farther, and that the pri- 
ſoner is guilty of murder on expreſs malice, 


A general malice againſt any man is expreſs malice with regard to 
that man, Mo. 86, If one man ſays he will revenge himſelf of 
another, or (as in this caſe) that he will have his blood, and a 
killing enſues; it is murder. Here is expreſs malice before the 
giving the wound, There was nothing done by the deceaſed but 
what was perfectly innocent: he ſet the halfpence to Rich, and not 
to the defendant; Rich did not reſent it, becauſe it was not done 
with a deſign to affront him, but in a jocular way, and could be no 
foundation for the priſoner to turn about in an angry manner and 
abuſe him. The words returned by Mr. Gower were not unſuitable 
to the occaſion ; though if they had been ever ſo improper, it is 
certain they would have been no provocation in law. And as to 
their being looked upon otherwiſe amongſt thoſe who eſteem them- 
ſelves your men of honour, give me leave to ſay, thoſe are miſtaken 
notions of honour, nothing being conſiſtent with honour that is 
inconſiſtent with the laws of God or man. | 


The next thing that followed after the words, was the throwing 


the bottle at Mr. Gower, magna cum vi, as it is ſtated in the verdict. 


The bottle it is true only touched his perriwig ; but ſuppoſe it had 
killed him, will any man offer to fay it would not have been mur- 
der? What Mr, Gower did is not ſtated to be ſuch an act of vio- 
lence as the priſoner's, which is found to be done with great force. 


Vor. II. 1 It 


| —_s ——— th. —_—___ 
i S 
; — — — ” 0 * - _ 
* 0 . ” _ r ane 
0 898 — „ ð¾ 3 ³˙ ; 
o - —_— 1 . "RT" — 1 23 . * 
i 3 Nr : 
| 
4 « N þ . * 4 S 5 Js - — * is © - . * - 32 
: 7 7, 0 
ry + I : + * — 4 
8 + P : — 2 TT CO III I.) * A —_ F of — * 3 
: „ 9 7 "I 
. . PR — 


Trinity Term 13 Geo. 


n * * i be 447 7 
— — — — a i o 3 — + MEI 
— 8 — 3 2 — — — . * 5 5 
hs —— — —— - 1 — = — Os * 5 IT. - 2 . [ge 2 - * D 2 7 * — —— 
4 — 2 n — py = —— 8 a 5 1 9 2 = — 4 n p A " 1 han — - — _— 
— — — — —— — . E res IR I A SS ISS et ore one I IGG I ne — — — — = 5 — ESC — I NE Sas — Wks. : n 3 = 
= l - — — IONS = ——— — — JG ——————— — - > — — = nz * = — — = — — — nm RIS _ — — — po ————.—— ce EEE — ——— — ney _—_— * % Th — 4 — 8 
— — 8 — — — — — — b : — — — — —— — —— — — — — — —̃ . — * ——— = . 1 - —— N re hr op ; 
—  — — —— — — — — — — — = — — — — on — WI — — p — — = : 8 — — 22. —— — 2 Conn os - X NS ws - 5. * —— 
— — — — oy — 5 — — - — — 2 —— 222 . L + - —— nn = — — 2 — — 1 - — — AD + * 8 
— — 2 - b — — . - . — rapper — - — G6 — — gt S 7 — * — — ha = 8 —— 
— 4 4 * 1 — n 3 * * — - T $- —2 — — — — — — * —5 — * = * — —— — — — gs — Pu = - j — 
„ bras a — 2 — 1 = | , FI 2 v » ;, £ — pa : 4 OI rey rec — — 22 — — 2 7 l = — —— — = y — — wy — * =] — 2 — = = — = 
- — 4 * * rs Agent. 2 * hogs . ˙ ae — = —— = — | — bo nes Ge SELIG, 3 —— —.— 5 3 BR 2 — — 2 — 
r — — — — — - Ig — 2 — — | ——ͤ— — mn > —ů — AÜUUm1—— — — ay — 7 or. ied ot = gy — 9 
8 me 2 _ „ a * . 8 — . — — — — — — 4.9 — 2 . Son — _— _— 
- „ rh, voy? 4 n 8 — . 12 * = r CE I ies — £ N — ” — — — R 2 js HOT TE. 3 C 4 — - Pals a * —— = =_ 
r — 4 - _- e 8 <>" 8 . es - — r — — — 1 3 on * 2 MR 3 — — a —— — — 8 — 2 N _— 
7 F = — LP — — — 1— a 2 a >. : — — n . 3 2 = : — F —2 — — os 22 - ge r — : — - we —— — — . - 
MACE bo 4 L — 2 R A — 8 2 2 L be D 3 + b — IT - 23> RE - \ — — 7 0 r 22 — o I HAD TH. = 5 2 9 l — r 
* . P_ N — 2. SIE 8 N = n og — —— = PCT” —_— 3 nn & — — — r [25 _ N — —— — — = 9 < — — e 8 3 
* * 3 At * PP ˙ oe Pans Fedor of — 2 N cy — 8 WE SE dt A 7 I — 2 — — q 1 * YL. SCRE 2 : — r eee Sha 2 =. <a Y L Cs a —— — pn no, > arg T_T 8 " — — as <3. =P, . = l 
2 — 2 — r E UE ˙ 2g - jp A Wo. 2 ow * A . 8 2 << - . d * "7 >. —_— : - * r — . eee ana ns * 02 - 2 r * 2 5 — — — — —— a Y n - — — 
. - ?, — 2 — e bf ns . 7 * . ct * . "4 „8 8 5 Yo 5 — RES 4 boa as = * — > — 5 n 2 * mers 3 — o_ 0 1 . 2 3 * N >: — i j r —— 2 = — — — - 
4 | - — 8 3 3 "of F — ay nn] ay 2 xr 8 . — "Ro » ö TE RI * — * ES an A 22 3 ” 0 * W Part 5 ADS 1 er . * 8 —— * — A r — "x ey — — —— N . ports > PRI IN” SY - " . 2 _"_ —— —_ 
K WT. . q r N * q n 7 * 8 Oo * 2 l Nos — LAS FJ 2 - . SS 3 i 4 2 2 W r * C * r » A — « ” Ry = 1 — * * 8 4 N : 
f Yy . 5 2 - r LN 1 5 ; * - "ot nd Toe fr N 3 — — - — _ — — « - — 2 bY — AE a . 8 he” et 'F, UE WS A r e 8 AXE 90 yo — — > > = > gn — l N ＋ 4 3 —— N 4 BOW: LP E 
ID » 8 1 8 2 \ N 5 g - * - N 5 — 2 3 2 8 = — 5 " 8 . . „ — — — 3 nc 2 * er 2 KIN — . s a 3 N 2 2 * — - oy - — - — h — * — — — 
. > Fe r . 2 B 2 : — n 8 3 - — — NT 5. I a» > OS IO IO ens a a . — . 00 — — RA . noe CINE: —— Dr * 
N = _ a R — e — * <a 22 0 2 — —— — — £ RE ps 2 . e IEC rn nn % 1 PS nr yu TT ON Ten i 3 _ > CS — 2 OC Far — — : 
: 2 ” > ” — S — ep * &y — 22 8 3 0 - K _ —— — * bebe — * _ ww — — ä — 8 — 2 - 7 * 5 5 — 2 * —— 2 5 " 
. — . . * eee han — > . * - Ft 3 N — — =. : / 5 -(* : : 5 8 * . N 0 * — 
8 5 a 9 9 e N a FP ˙ NI ob ri ee IT Tu 2 P 45 Hy es RR n . * — 4 N 
a —— * * — W Pp ü: — tn 8 — —— Fa 
N n - ö 2 3 Fr — — — 2 
7 


— 
2 8 
— — 
a - * 
N 2 
*% > 


——— 
— 
= 


— 
* N 1 — 22 - 
8 S 
„„S xc o 
— "as; 1 7 
3 


-_ = — - . PRE „ 
- = — = * — 
RR - - IM 1 
— 2 * = z OS — - —_—_ — P — 
— — a — i. on . —— 
— — * — * — . 2 — yt © + — — 8 — — — 
Fa —_ "= 222 A* co — n * wo — pI — SEO = 0 - ; n 
* D 2 4 * N 8 G n - =: c es oe 1 * 
— — I N e 52 . — 
2 — 5 5 3 


ä 


' 
[1 
. 
1 


-—_ 


— i 
of — 
Ie 7325777 Af - TIT : 2 2 
— — - — Rr — * r - 1 — A 1 . — — — _ 4 * 4 F 
v4 "Te" 5 4 — * 4 uy * 5 2 mu * 0 (OY yen * x 4 I : rs - 
a - Gown = * wann OO IT 4 K _— Rin i AD — it, - — „ x — *. n " b. d 1 * 
— — = * n 5 88 2 r {ASL 2 2 r 2 ES © OTE ä 5 * 7 1 a 1 8 2 
OE * — * - ” - N * " Py — _ — , C lk — 2 22 — FF IJ” ſt . 0 * : 2 
J N 7 5 S 
42 


* 
- - 1 
- —— — 


It was ſaid that Mr. Gower was. the firſt that w_ his ſword, 
but with what intent appears very plainly : it was not to attack Mr. 
Oneby, but to defend himſelf; and therefore when he ſaw Onehy 8 
ſword ſecured, he immediately threw away his ]. m. 


After this they fit down again, and. Mr. Gower like a man of 
temper applies to the other in a very proper manner: it was ob- 
jected, that he thereby made Mr. Oneby to be the aggreſſor: if he 
did ſo, he ſaid no more than the truth, for Oneby began firſt both by 
abuſive language and by throwing of the bottle. And it is plain 
that Mr. Gewer did not deſign to upbraid Mr, Onely, but ay uſed 
it as an argument to make up the matter. 


The anſwer that is made to * is the ſtrongeſt evidence of ex- 
preſs malice. It can admit of no other conſtruction, but that he 
was determined to take away the other's life. 


The calling him back after he was gone out of the room, and 
telling him he had ſomething to jay to bim, ſhews a ſedate mind, 
and a deliberate intention. The words young man were words. of 
contempt, and the ſomething he had to ſay to him could be nothing 
but reſentment. He ſtaid in the room after all the reſt, to have 
this opportunity of gratifying his revenge, and that ſomething be bad 
zo ſay to him is explained by the claſhing of ſwords which was heard 
Immediately upon the other's return, and the ſbutting of the door, 
when he had that fatal opportunity of carrying his malicious ex- 
preſſions into execution. 


It is true that he received three flight wounds in the engagement. 
But we think in a caſe of this nature, that an interchange of 
wounds will not alter the caſe. 


Theſe are the reaſons why we are all of opinion, that the killing 
of Mr. Gower was of expreſs malice in the priſoner. 


I ſhall now give anſwers, to the objections which were made on 
behalf of the priſoner, and which have been duly Weighs and con- 
ſidered by the Judges. 


It was objected, that this was no more than a ſudden quarrel, 
where there were provoking words and mutual aſſaults; that it does 
not appear the paſſions were ever cooled, and that indeed the law 
bas fixed no time wherein it ſhall be preſumed the heat and fury of 
the party may be allayed, but it is to be left to a jury, and they 
have found that the rewas no reconciliation. 
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To chi it may be eoſovred in the firſt place, that lies can be 
no preſumption in favour of death. Kelyng 27. And therefore in 
all caſes, it lies upon the layer, to extenuate the fact, which prima 


facie is always murder. 


In the next place I would obſerve, that it is going much too far, 
to fay that this killing was upon a ſudden quarrel; but to take the 
objection in its full ſtrength, I will ſuppoſe it to be ſo, and then the 
anſwer I give to it is, that it manifeſtly appears, there was a ſufi- 
cient time wherein the priſoner might have cooled, and reaſon 
have reſumed her ſeat, becauſe the ſubſequent acts appear to be 


deliberate. 


In caſes of this nature the Judges are to determine what is malice, 
or what is a reaſonable time to cool; and they muſt do it upon the 
circumſtances of the caſe: the jury are judges only of the fact, and 
we muſt determine whether it be deliberate or not. Hence it is, 
that in ſumming up an evidence the Judges: direct the jury, if you 
believe ſuch a fact, it is ſo; if not, it is otherwiſe; and they find 
either a general or a ſpecial verdict upon it. There is no inſtance 
where the jury ever find that the fact was done of malice, or that 
the party had or had not time to cool; but that muſt be left to the 
Judges upon the circumſtances of the cafe. In Holloway's caſe it 
was left to the court to determine whether the tying the boy to the 
| horſe's tail was not a malicious act. So in the caſe of the two boys 
who had quarrelled, and the father ran after one of them and killed 
him, the court, and not the jury, determined whether it was malice 
or not. Palm. 545. 


As 15 law has fixed no time when the paſſions ſhall be id to 
cool, it muſt, and only can, be determined upon the circumſtances 
of each particular caſe. If any deliberate act appears, the queſtion 
is determined: the quarrelling in a morning, and deferring the fight 
till afternoon, is a deliberate act, that will make it murder. Kelyng 
27. And che opinion of the Judges i in the Lord Morley's caſe was, 
that if diverſions intervene, or the parties fall into other diſcourſes, | | 
(as they did here for the ſpace of an hour) it will be murder, So 1 in 
Bromwich's caſe, 1 Lev. 180. the declining an immediate en- | | 
counter, becauſe of the diſadvantage of his high heels, was held to : | 
be a deliberate act, that manifeſted a coolneſs: and the ſame has 

been held, where the parties have debated about the conveniency of 

place, Nhe 56. 


If A. ſays to B. I will give you a 1 of ale to ſtrike me, and B, 
ſtrikes him, and immediately A, kills B. it is murder: for A. knew 
what 
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| what he was about, and deliberated with himſelf how he might per- 


petrate the fact, and be at the ſame time (as he thought) within 
the protection of the law. H. P. C. 48. Cromp. 49. ye” 


From all which caſes it appears, that though the law of England 


is peculiarly fayourable in making this diſtinction with regard to the 


paſſions of men, yet it muſt be ſuch a paſſion as for the time de- 
prives a man of the exerciſe of his reaſon; and wherever it has ap- 

red that he had the exerciſe of his reaſon, he is out of the pro- 
tection of the law, and has been held guilty of murder. 


Here was a reaſonable time to cool, and it is plain it had its 
operation: he was cool enough to diſcourſe for an hour, he deter- 
mined in his own mind upon deliberation what he would do; and 
he declared his intention in thoſe bitter and deliberate expreſſions, 
No, he would not paſs it over, damn him, he would have his blood; 
the young man muſt come back, for he had ſomething to ſay to him. 


The interchange of blows, where there is malice, will make no 


alteration : it does not, indeed, appear who ſtruck firſt upon his 
returning into the room; but it is ſufficient, that the verdict finds 
no act inconſiſtent with the malicious declaration of the party; nor 
can the declaration of the party deceaſed avail in this caſe, for that 
goes only to his receiving the wound in a fair manner with regard 
to the nature of the combat. | 


This is by no means to be reſembled to the caſe of Mr. Turner ; 
for there was a provocation, and a blow given with a clog that wo- 
men wear, and from whence it was not probable that death could 
enſue: and this appears to be the material ground of the judgment 
in that caſe, by oppoſing it to Gray's caſe, who was held guilty of 
murder, becauſe the ſtroke was given with a bar of iron, 


The very minute differences obſerved between this and Mawgr:dge's 
caſe are no way conſiderable ; ſince we are of opinion, that here is 
expreſs malice, and there it was only implied; not that I would 
have it imagined, we think this caſe materially different from Maw- 
gridge's; on the contrary, I deſire it may be taken notice of, that 
we declare otherwiſe, though we adjudge this caſe principally upon 
the malice expreſſed, 


Upon the whole, this court, with the concurrent opinion of all 


the other Judges, do hold, that the priſoner at the bar is guilty of 


the murder of Witham Gower, 


f 


5 


But 


ot 


"0 13 


Ts 
IIA 


” Yip in ;nftice to the 1 we muſt aive him four days to move 


bh arreſt 5 judgment, and therefore let him be brought up on this 


* * 
And on Monday th Wh p42 was noo hg up, ba heel, 


that there was no joinder of iſſue for want of a fmiliter : but the 


precedents in all capital caſes being in this manner, the objection 
was oyer-ruled. And Mr. Juſtice Forteſcue, in a very ſerious ſpeech, 
pronounced the ſentence for his execution: which was appointed 
for Monday 3d July. Upon the morning whereof he opened a vein, 


and bled to death, to avoid the infamy of an execution. 


Blake ver. Dodemead . 


'RROR C. B. in a ſcire facias brought by huſband and wit WINS won 
ary to lay a 


on a judgment recovered by her, dum ſola, and the ſcire facias 7 ® 


alleges, quod poſt regditionem judicii 'praed.&i praedicta Sara Cepit Ld. Raym. 


in virum praed' Fohannem Dodemead. Dem' inde, et pro cauſa, 1504. 


no venue where the plaintiffs were married. And it was inſiſted on 
error by Serjeant Hawkins, that there muſt be a venue as to every 
fact neceſſarily alleged to 1 the plaintiff to recover, and here the 


marriage is the only foundation for the man's joining in this ſcire 


facias. Thef. Br. 251, 8. Ow. 23. 2 Lev. 227. Moe. 527. 


Reeve contra. This is only a ſurmiſe, to which no venue is neceſ- 
ſary. | If alien nee be pleaded in abatement, a venue is not neceſ- 
ſary. Salk. 6. This concerns the perſon only, and therefore is tria- 


ble where the action is brought. Beſides, the precedents are many 


of them in this manner, Theſ. Br. 265. Off. Br. 259, 283, 322, 
253, 259, 262, 297, 314, 321. Ct 68 1. In debt upon a bond 


by huſband and wife it is never alleged. 


At another day Lee for the plaintiff in error Cited 35 Hen. 6. go. 
2 Leon. 75, Co. Ent. 623. that where it does not come in by fup- 


poſal, but is poſitively alleged, there muſt be a venue. 


He objected likewiſe, that there was a diſcontinuance. The de- 
murrer is quod narratio minus ſufficiens in lege exiſtit ad actionem 
manutenend', and the joinder is, quod breve bonum et ſufficiens exiſtit 
ad execution, &c. which is putting in judgment of the court a 
matter not infiſted upon by the demurrer. Salk. 218. 


Strange contra, In anſwer to the firſt objection cited more pre- 
cedents, Brevia judicialia 204,235,240, 202, 253450. -460, 
Vo I. II. „ where 
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1 a. Do ei te dt. Mei tr. dd tears 


Pariſh clerk 
is a ſpiritual 
officer, and 
may be there 
deprived. 
Ld. Raym. 
1507. 
Vide Mich. 
6 Geo. 2. 
Peak v. 
Bourne, this 
opinion que- 
ſtioned. 


Debt lies for 


rent where 

the deed was 
made, or 
land lies. 


where it is e without any venue, that the plaintiff was made 


a knight. Raft. 167. a. On a ſcire facias ad cognoſcendam relaxa- 
tionem, no venue where the releaſe made. Raft. 73. Reg. 20 43. 


As to the ſecond exception, it would have bee wrong, if 


had followed the defendant's demurrer. There is no fuch thing as 

a declaration on a ſtire facias, the plea is to the writ, and narratio 
and brove in this caſe are the ſame. The caſe in Sulkeld was a de- 
murrer in bar to a plea in abatement, which was going off from the 
matter of abatement to the merits of the cauſe ; whereas here the 
ſingle point always in view is, whether the plaintiffs ſhall have exe- 
cution or not, Ef per curiam, If the joinder had been otherwiſe 
it would have been a diſcontinuance: the declaration and writ are 
ſynonymous, and the demurrer being WrODB, the plaintiff could mot 
demur to it; and as to the firſt objection, there being precedents this 
way, We think it well enough wihoar a venue, 


Townſend ver. Thorpe. 


HE plaintiff declared in proMfbition, that he was indicted for 

1 an aſſault with intent to commit Sodomy, notwithſtanding 
which he was proceeded againſt in the ſpiritual court for the ſame 
offenſe, and for drunkenneſs. The defendant pleaded, that the 
plaintiff was a pariſh clerk, and that the ſuit there was not only to 
puniſh him for the incontinency, but alſo to deprive him of his 
office. Demurrer inde, And in Michaelmas term laſt, as it was 
going to be argued, the court propoſed to ſtay till the indictment 
was tried: and it having been tried, and the defendant convicted, 
and pilloried ; the court, without ordering the declaration to be 
amended, granted a conſultation quoad the proceeding to deprive, 
and confirmed the 82 as to any other puniſhment. They 
faid he was an eccleſiaſtical officer as to every thing but his election. 


Salk, 536. Mar. 101. Salk. 550. 


Patterſon verſ. Scott. 


EB for rent on indenture laid to be made at London, for the 
demiſe of lands in Surrey. The action was laid in London; 


and on demurrer, it was held, that the plaintiff had his election to 


bring it in either, againſt the leſſee; otherwiſe had it been againſt 
an aſſignee, who is chargeable only on the 'privity of eſtate, Tadg- 
ment pro que“. 


3 Thompſon 
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Thomſon verſ. Batty, 


N executor libelled in the ſpiritual court for taking a tankard Donatio care 
without his conſent, on pretence that the teſtator gave it the fat, in . 

defendant if he died of his then ſickneſs. And the court granted a ritual ur, 

prohibition, this not being a legacy, but a donatio cauſa mortis, the 


validity whereof may be tried in an action of trover. 


Duke of Rutland verſ. Hodgſon. 


N. action was brought on a South. ſea contract in theſe words: The tender 


8 I promiſe to pay to the Duke of Rutland 10000 l. upon Ar“ 


« his transferring to me or my order 1000 J. capital South-ſea ſtock part of the 


« ſome time on or before the ſhutting of the company 's books fer day that it 


te can be ac- 
the next Chriſtmas dividend. cepted. 


The tender and transfer were made at one : but it being the day 
of ſhutting the books, there was more buſineſs than could be tranſ- 
acted in the morning, and therefore the books were opened in the 
afternoon, and ſeveral transfers were made. Upon the trial of this 
cauſe the jury found for the plaintiff, But a new trial was granted, 
becauſe after the transfer was vacated at one, the defendant might 
have come and accepted the ſtock : and though the general rule of 
law, that tenders muſt be at the laſt inſtant of time, has been broke 
in upon, and made to relate to the laſt part of the day whereon in 
theſe caſes the act can be done; yet that is only out of neceſſny, of 
which there was none in this caſe, 


Mich. 2 Gee. . it was tried 4 the bar, and the court being of 
the ſame opinion, the plaintiff ſuffered a nonſuit. 


Woadſon verſ. Nawton. 


RES PA S8 for taking and diſperſing a load of fern aſhes: Commoner 
the defendant pleaded, that he was an occupier of land in A. i 
the tenants whereof had right of common and cutting fern on the aſhes burar 
locus in quo; and that the plaintiff wrongfally came and cut fern by 3 — 
and burnt it, whereupon the defendant came and ſcattered it about, 
prout ei bene licuit. Demurrer inde; and Strange pro def cited 
1 Roll. Abr. 405. pl. 5. that a commoner may juſtify taking the 
cattle of a — damage feaſant, or abate hedges, 9 Co. 112. 6. 
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2 Med. 6 f. And the difference is, where it is the act of the lord, 
and the act of a Aer: Lutw. 1240. Str, 428, 
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Sed tota curia contra. For if the plaintiff did him any damage, | 
he has his action; but after the plaintiff had burnt the Kern” and 
thereby converted it to his own uſe; the commoner bas no "right o 
come and diſperſe it. Judicium pro zuer. 
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Warren ver. Conſett. 
3 EBT on a ſpecialty for the penalty, for not accepting and 
WO” * ſpe I. paying for ſtock according to a contract. And the plaintiff 
_ avers performance of every thing on his part to intitle him to the 
1 8 action: the defendant pleads nil debet, to which the plaintiff demurs, 
and judgment is given in C. B. pro quer, and error brought in 


B. R. 


Were, In maintenance of the judgment ſaid, it bad been often 
determined, that l debet is not pleadable, where the action is 
founded upon the ſpecialty: and the reaſon is, becauſe the defen- 
dant may either rely upon it, that it is his deed, and he has per- 
formed it ; or it 1s not his deed, and he is not bound to perform it : 
whereas nil debet (if it ſhould be allowed) will give him the oppor- 
tunity of meeting the plaintiff both ways. 
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Raby contra. Where the plaintiff, in order to maintain his ac- 
tion, muſt neceſſarily aver a matter in pars, (as in this caſe he muſt 
a readineſs on his part) 11 debet i is . Salk, 284, 565. 

10 H. 7. 24. 6 Mod. 127. 


Eyre ]. thought the plea might 5 maintained on 1 * difindios.” 'Y 
fed caeteri contra. Adjournatur. And 


Mich. 9 Geo. Serjeant Whitaker oro quer in errore argued, that 
nil debet is pleadable in this caſe; becauſe the plaintiff muſt-aver 
ſeveral matters of fact, to intitle him to the action, in relation to 
his own readineſs, and the defendant's default. 5 2 „ . 
14. Keilw. 153. 6. In account before auditors i debet may be 
pleaded. 49 E. 3. 8 H. 6. 5. 5. So where the aflignee of com- 
miſſioners of bankruptcy brings an action, he ſets out ſeveral matters 
of fact, which he muſt prove upon ni/ Gebet. | 
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Wearg contra. This action is for the penalty, and the reaſon why 
nil debet is not allowed is, becauſe the action is founded on ſo 
ſolemn a thing as the deed of the party; and the court will not 
ſuffer a man to plead other matter, till he has admitted it to be his 


deed ; and the party has his election, either to confeſs and avoid or 


deny, whereas this iſſue involves them all. The caſe of a penal 
ſtatute is not founded on the deed of the party: and that of an ar- 
bitrement, or an account, may have no writing in it. Curia adui- 
fare vult. And afterwards in Michaelmas term 11 Geo. Sir Robert 
Ruymond coming into court before judgment was given; it was 


argued a third time by Mr, Reeve and Serjeant Darnall, 


Reeve pro querente in errore. The plaintiff below hath ſpecially 
aſſigned it for cauſe of demurrer, that the general iſſue is not plead- 
able in this caſe, It muſt be admitted, that the plaintiff could not 
maintain debt, without ſhewing the articles, and a breach, to intitle 
him to the penalty: and that differs it from the caſe of a bond 
with a condition, where the condition being for the benefit of the 
defendant, he muſt ſhew a performance of it, and ſhall not plead 
nil debet, Here matter en fait, and in fact, are mixed; and it does 
not come within the reaſon of an obligation, where prima facie 
the defendant is eſtopped to ſay there is no debt; upon which dif- 
ference all the caſes have gone. 21 H. 7. 14. Bro. Iſſue join. 
$3. 22069 16% lll 4E.73 1.9 
1 Saund. 38, Cro. Car. 513. Hutt. 109. Hob. 244. 3 Lev. 
170. In the caſe of Barras v. Andrews, Mich. 2 Ain. Holt C. J. 
held, that in debt againſt an adminiſtrator, ſuggeſting a deva//avit, 
nil debet was pleadable, and there matter in fact and matter of 
record are both joined. 


Serjeant Darnall contra. J agree, where the action is founded on 
matter intirely dehors the deed, nil debet is pleadable; ſuch are 
eſcapes, /evy per diftreſs, entry and expulſion, which are the git of 
the action, and the judgment or deed is only uſed as an induce- 
ment: and fo it is in actions for a penalty given by act of Parlia- 
ment. But this action is grounded intirely upon the deed, which is 


" quaſi a bond, and all the reſt is in the nature of a condition, The 


breach here is aſſigned upon the deed. 2 Saund. 344. Hardr. 33 2. 
Salk, 565. Keilw. 47. . 


If this plea be allowed, it will make it very difficult and expen- 
ſive for a plaintiff to recover. He muſt look every way, and con- 
fider from how many quarters he is liable to be attacked. He muſt 
be prepared to prove the execution of the deed, the regiſtry of the 

Vor, II. 9 N contract, 
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contract, the opening the books, a tender and refuſal, before he 
can ſo much as put it upon the defendant to anſwer him ; and if he 
happens to get through all this, the defendant may ſurprize him, 

by giving in evidence non compos, dureſs, releaſe, or many things of 
that nature: or if a plaintiff ſhould be prepared to meet him in all 
thoſe inſtances, yet it. muſt be a pretty large debt that can make it 
worth his while to be at all that expence. Theſe inconveniencies 
may all be avoided, by diſallowing this plea; and no inconvenience 
can follow to the defendant, ſince the act for the amendment of 


the law has given a liberty to plead ſeveral matters. 


Curia adviſare vult. And this term it was argued a fourth time 


by Mr. Fazakerley and Serjeant Chapple, who inſiſted on the com- 


mon caſe of a bail bond, where it is not allowed to plead ni debet 
which the court thought a caſe in point, and ſaid that as this is a 


plea vaſtly moſt advantageous for a defendant, it would have been 
often attempted; but that it was a general notion, it would not be 
allowed. The judgment of C. B. affirmed. 


Michael mas 


1 Georgii 2 Regis. In B. R 


Sir Robert Raymond, Rut. Lord Chief 
Fuſtice. 
Sir Francis Page, Ku. 
James Reynolds, Eſq; Juſtices. 
ir Edmund Probyn, Kut. a. 
Fr Philip Yorke, Kut. Attorney General. 
Charles Talbot, E/q; Solicitor General. 


Hunter werſ Sampſon et al manucapt. Yardley. 


ARKER moved to ſtay proceedings againſt the bail, pending Will not ſtay 


proceedings 
error by the principal, upon the terms it was done upon in er be 


Myer v. Arthur, ante 419. But it appearing here, that bail pending error 

was not put in upon the writ of error, ſo as to make it an abſo- ll wy of =p 
in u 

lute ſaperſedeas; the court refuſed it, ſaying they would not go one „nit 8 


ſtep farther than the caſe of Mer v. Arthur. 


Holiday verſ. Fletcher. 


| | : a | , | 1 
HE declaration ran thus: A. H. queritur de P. F. admini- e e 


 firatore omninm et ſingulorum bonorum jurium et creditorum dant admini- 
quae fuerunt B. F. nuper viri ſui defuncti qui obiit inteſtat', &c. To firator in the 


declaration is 


which the defendant demurred, and ſhewed for cauſe, that there ſuffcient, 
was no averment that e ee was committed to the defen- without a ſpe- 
ant, it being common towards the end of the declaration to ſay, nom 
1 cui | 510. 
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cui qui dem 1 F. ade ratio, Ge. 9 5 7 * Mr. "Fw 
pro def” cited Cro. Fac. 10, 1 Sid. 228. 2 Ven. 84. Litt. Rep, 
80. Sir T. Jones 1. Bro. Adm. 11. Raft. 320. Sed per curiam, 
There is a material difference between declarations in this court, 
and in C. B. where the beginning of the declaration is only a 'recital 
of the writ, A. B. ſaummonitus fait ad reſpondendum C. D. wheress 
in B. R. it is A. B. queritur de C. D. Here it is ſufficiently alleged, 
ſo as to be traverſed ; and the word exiſtente muſt be underſtood. 
9 H. 5. 6, 7. Plow. 192. 2 Saund. 61. Fudicium pro quer', 


Studley * Sturt. 


Sunday not to HE writ was Veruractle | on Wedneſday, and the bail bond =_ 
by ] was aſſigned on the Monday following; and the court held IM 
four days for the plaintiff was too ſoon by a day, for that Sunday was: e 9 A 
bail. 


reckoned, 


Chambers verſ. Robinſon. $5. 


HE defendant after judgment ſurrendered himſelf in diſ- 
be ſpecial bail charge of his bail, and lay two terms without being charged 
in a ſecond , 
action on a IN execution: during which time the plaintiff brought an action of 
ſecond judg- debt upon the judgment, and after a recovery in that action, the 
ment... defendant lay two terms more, without being charged: and the 
dant has lain plaintiff brought another action of debt upon the ſecond judgment, 
per Fry 1 whereupon the defendant moved for a ſuperſedeas as to the two firſt 
W ! 
1 —_ Via actions, and that common bail might be accepted in the laſt. BM 
„ ſhall be dil. And upon conſideration both were granted: it was agreed, that in 
1 che as to the firſt action of debt on judgment ſpecial bail might be required. 
1 the firſt, 
of but the court ſaid it would be a handle of ee if they, carried 
it any farther. 


There cannot 
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Dominus Rex verſ. Powell. 
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What does IT was held that proceedings on an information in nature of a 
not abate „ 1 qzo warranto are not abated by the demiſe of the crown. 
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Wilſon 


Wilſon verſ. Wilkinſon. 
FT 1BEL in the ſpiritual court for tithe of wool : the defendant Cuſtom in 


Fa 1+ 1. | s = 2 | - * 4 11 paying tithe ; 1 
pr pleaded, that by ancient uſage in the pariſh the tithe of. wool of wool by 


was paid by the pound, and not by the fleece: and thereupon the pound 


moved for a prohibition, as being a modus. But the court held this — by che 
was not a modus, only a different manner of computing the quantum, n 


wherein it is agreed that the tenth part is to be paid in all events. 
The prohibition was denied. YE 


Earl of Aylesford's caſe. In Canc. 


WHERE was a parol agreement for a leaſe of twenty-one Statute of 

years, upon which the leſſee entered, and enjoyed for fix —_ þ 
years, and then the Earl brought a bill againſt him to oblige him Wbere the a. 
to execute a counterpart for the reſidue of the term. The leſſee greement is 
pleaded the ſtatute of frauds and perjuries, which on argument was RM 


. . E.. - 1 Part. 
over- ruled, the agreement being in part carried into execution. 


Dacoſta and the Ruſſia Company. 


IIPON a mandamus to admit him into the company, a fide Pradice on 
CA bar rule was obtained to return the writ ; and upon motion ]] 
in court that rule was ſet aſide, becauſe there ought to have been an 

athdavit of ſervice of the writ: then a new rule was moved for, 

and oppoſed, becauſe this not being a caſe within the mandamus act, 

the plaintiff ought to go the old way by alias and pluries. But 

the court held that not neceſſary, and made a rule on the company 

to return the writ in four days. Strange pro ſocietate. 


Freſcobaldi verſ. Kinaſton. 


Writ of error was brought by two executors, of a judgment Where two 
againſt them, ad grave damnum of both. A ſcire facias was 199 n 
taken out, and a ſcire fect returned. And then one of the plain- e e 
tiffs in error moved for time to aſſign errors, till there could be a aſſgn errors, 


ſummons and ſeverance of the other; upon an affidavit that the e core vil 


| : 3 | 1 give the other 
other executor was in the intereſt of the defendant in error, and time to ſum- 


would not join. And time was given accordingly, And afterwards ag and 


upon argument the caſe appeared to be thus : 
Vor. II. . 9 O | . Error 


n —__ — - 
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Where there Error of a judgment in G B. in caſe; upon ſeveral — 


ares and one againſt two executors on a promiſe by their teſtator. They plead 


under age quod ipfi non aſſumpſerunt. To which the plaintiff demurs, Foy for 
hey may fue, want of a joinder there is judgment by default, upon which a writ 


| bat L of inquiry iſſues, and damages are aſſeſſed with coſts. Then there 


„ torney. is a judgment * the damages de bois teſtatoris; and as to the colts, 


* I de Bois oh. rt they arg remitted. Upon error in B. R. one exe- 1 
W cutor only appears, and prays ſummons and ſeverance of the other, 2 
1 upon which there is a judgment quod ſeguatur ſolus; and then he = 
1 aſſigns for error, that he was an infant, and has 3 <& at- 2 
1 torney; and in nullo 90 erratum is pleaded fy F 
. " Mich: 1 3 Geo. 1. Reeve pro quer- in errore argued, that 77 1 
Wo eft erratum had admitted the infancy, and therefore it was to be 
the taken up as a point of law. I agree, if executors were plaintiffs, he 
1 of full age might make an attorney for both; but the diſtinction 
„ has always been, that where they are defendaits, he cannot: for 
„ there if he miſpleads, there are coſts de bonis propriis, for which he 
1 muſt have an action againſt his guardian, which he cannot have ll 
„ againſt an attorney. Whereas when he is plaintiff, he pays no coſts x 
| 14804 2 C. 420, 441. 1 Roll. Abr. 2879, _ 1 
. Executors are conſidered as diſtinct perſons, and therefore may 
- ſever in their pleas. | 1 Roll. Abr. 229. And ſo it was done in the 
. 4300! caſe of Baldwin v. Church, Hil. 2 Geo. in B. R. The being joined 
wht: | with another of full age ſignifies nothing, for this is a 5 pe 
WH. —_— 2 Saund. 212. 1 Lv. mw St. 318. 
| | 
14 N 9 une contre. In and there. is no difference between being 
1 planes or defendants. As he pays coſts if a defendant, he is 
i | amerced pro falſo clamore if a plaintiff, If a plaintiff, he may be 
14 barred of his demand, as well as have a final judgment againſt him 
[Wt where he is defendant. Where there are two executors, they make 
| Þ but one repreſentative of the teſtator, and the ſuit is in auter droit. 
| 1 "4 Cro. El. 541. An infant fole executor ſued by attorney, and held E 
if 5 well, and the judgment affirmed. Show. 169. Two avow as bai- 9 
OE lis, and one being of age, it was held, that he might make an at- W 


„ 
Bo 2 1 
— 12 — 222 — — — — 


— mnnmnnon 


114 torney for both; and Holt C. J. ſaid it 8 be the ſame with the 
Why: aeaſe of two executors, where one might make an attorney for both, 
zas well as diſpoſe of the whole eſtate. - There is a neceflity (lays he) 
for all to join, and therefore one — (hall ſerve for "1 | RIOT 
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. r 
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* alles whatever might hs the Jaw in other rakes, — che Frere 
—— . is charged with coſts; yet he can ſuffer no damage here, 
becauſe the coſts are remitted. 1 Noll. Abr. 784. pl. 5, 6. 1 Co. 

2162. 8 Co. 35. Nee ve 


Reeve replied. The caſe in . EL 541. is ! in 2 Cxv. 420, 
And as to the caſe in Shower, it is within my admittance, for avow- 
ants ate in the hakare of plaintiff, * ene W 

0 1 This che requires g great tee No caſs ins: beim 
cited to make this good, tiers the infant is defendant,” But the 


caſe in Stiles is in point to make it bad. Where they are plain- 


tiffs, it is not to be doubted but all might appear by attorney. One 
executor it is true may make an abſolute diſpoſition of any part of 


the eſtate, but then it will be a devafavrr in him only; whereas if 


they are defendants and do not make a good defence, it is a devaſta- 
vit in all. Here it appears, a good defence was not made, for the 
attorney has pleaded a plea which could never bring the merits in 


queſtion; and this being an action on fimple contract, he may be | 


prejudiced by not ny debts _ 5 

Forteſcue J. I think this caſe ſtands upon a diſſerent foot from 
the caſe of an infant ſole executor, For if one executor can diſpoſe 
of the eſtate in ſpite of the other, why may not he do an act of a 
leſs nature in appointing an attorney for both, which is only giving a 
bare authority, Executors are but one perſon in the eye of the law; 
and it is abſurd to ſay, the executor is of full age, and under age, at 
the ſame time. There is no reaſon given for the opinion in Stiles, 
and the caſes in Shower and 2 Saund. are ſince: and if there be no 
real difference between being plaintiffs and defendants, (as I think 
there is not) then the later Wihocitie are againſt the caſe in Stales, 
If an infant executor brings trover upon a converſion in his own 
time, he pays coſts, according to the caſe of Baller v. Delander ; 
and I do not fee why he may not be as liable to be hurt by a decla- 
ration or replication as well as a plea, 


U Reynolds J. It will be pretty difficult to aſt the reſolutions 
which have been cited on both ſides, with the general reaſon of the 
law; where the general rule is, that no infant can appear by at- 
torney. And that proviſion for his ſecurity will ſignify nothing, if 
another may make an attorney for him, If he was a ſole executor 
detendant, it ſeems to be agreed that he could not appear by at- 
torney ; and the only point this is attempted to be ſupported upon 
is, that being joined with one of full age alters the caſe. Now if 
they were obliged to appear as one perſon, I ſhould think it might 
be well; but it is certain they are not obliged to do ſo, for as they 
may ſever | in pleading, ſo one may appear by attorney, and the other 
by guardian ; -which ſhews that-to many purpoſes they are not one 
perſon in the eye of the law. But F muſt own I cannot ſee the 
W difference between their being plaintiffs and defendants. 
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3 R. cannot 


receive a fine - 


ſet by inferior 
court 


Where the 
defendant is 


found Not 


guilty as to 
part, there 
muſt be a 

1 for 


him as to 


And hats it is to bb b l in the caſe of bine, it ese 
ee wich me as to the oiher point. ae wee A 
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Prohyn Juſtice, The law has always been jealous of putting an 


Infant under the power of one ho is not anſwerable to him, às a 


guardian is. There is this difference between their being plaintiffs 
and defendants ; that as plaintiffs they cannot . in > cling, 
which _y * * in en as defendants uh 


Aſter this argument it ſtood. upon a curia ; adviſare fe till this 
term, when Sir Francis Page being come into Juſtice Porteſcue 8 
place, it was argued again upon his account; and upon the argu- 
ment he and the Chief Juſtice were clearly of opinion, that the 
judgment was erroneous: and Reynolds Juſtice ſaid, he had conſi- 
dered it more fully, and was of opinion he could not appear by 
attorney, though another was joined who could : and Probyn Juſtice 
concurring, the judgment of C. B. was reverſed, 


yr 


Dominus Rex very. Elliot. 


H 1E juſtices of a borough committed the defendant for non- 
| piyniiine of a fine ſet on him for a contempt in court, The 
defendant brought a habeas corpus, and the court held it a good 
commitment; upon which he offered to pay the fine in B. R. but 
they ſaid they could not take it ; * muſt be e, and pay it 


below. 


Smith verſ. Fuller. 


RROR of a judgment in C. B. in caſe for ſcandalous words, 
of which four ſeveral ſetts were laid in the declaration. Upon 
Not guilty, the jury find for the plaintiff as to one ſet of words, 
and for the defendant as to all the reſt ; and there is a judgment for 


f the erer as to the damages and coſts of ſuit. 


on error in B. R. it was objected by Strange, that there ought to 
be a judgment for the defendant as to the words of which he is 


acquitted, that he may plead the acquittal in bar of any other action. 


1 Roll, Ar. 771. pl. 18, 20. 772. pl. 26. 1 Noll. Rep. 293. 


1 Keb. 488. 2 Saund. 2 50. 1 Saund. 28 1. 8 Co. 58. Co. Ent, 
287, 304, 537, 676. and the plaintiff ſhould be amerced pro falſs cla- 
more as to ſo much. In the caſe of Tench v. Dalton, Paſch., 3 Geo. f. 


in ejectment there was (inter alia) a verdict for Mountain, and a 
rekaſe of that, and it was lopg debated, whether it was neceſſary 


* > : 5 fo 


* 
3x 
* 
"| 
* 
4 
s bo 
4 
30 
* 
"3 
+, 
32 
. 
= 
"4s 
ae 
7 
* 
. 
N. 
ba 
* 
* 
1 
5 
84 
0, 
© 
au 
"4 
* 
1 
oy 
782 
1 
3 
FR, 
* 
2: 
* 
* 
> 
ws + 
aw” 
F 25 
D 
V4 
8 
A 
. 
N 
41 
285 
„ 
0 
JI 
x 
7 N 
* 70 
BE. 
T5 
ol BY 4. 
nt 
"RK 8 
3 
N £ ay 
1 
33 
Ix 
7 
N 
2 
£65 
PN 
DEBTS. 
* * 2 
8 
9 
Fn 
Rot * 
a 
1 
es 
Py. 
2 or 
b "2 
N 
2 5 
7 
IN 
5 
I 
ER 
Nie 
«> 
2 
IS * 
; -51 
* < 
3 
IT < 
. 2 
* Way 
2 
2 
12 * 
3 
Boe ! 
I — 
© 
8 
n 
DR 
n 
To 
t ” 
% 0 
"IP I 
"19 a2 
4. 8 
PID 
. 
e 2 
. 3 
* 


N 
* 8 


to 3 a r . a pa he 3 r ee was N 
for — that there muſt have been oe, at ela been. 3 bent 
dict for * ia | els Sons Boe: ; 


"The ce court thought the judgmeng.u was. not. to EN ata but Amendment 
put it off on the importunity of the defendant in error, who then by 8 
to C. B. and moved to amend the record by the verdict : 
and after a rule to ſhew cauſe, the record. was — — and. A judg- 
ment added, that quoad the words of which the ee was ad- 
quitted eat inde fine die, and the plaintiff in miſericordia, &c, And 
then the King's Bench was moyed to amend, the! record there, and 


after un * La was affirmed. 
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The C aſe of John. Bennet, 79 one of the Maſters 
Ks 1 0 of the High Court of Chancery. [+ tire 


1E was a enn landlord of a houſe, 3 in which: an — Ground land- 
leſſee dwelt, againſt whom execution was ſued out. The chr 
court was moved. for a rule on the ſheriff to pay Mr. Bennet a year's rent on exe- 
rent, purſuant to 8 Ann. c. 14. But it was held, that this was not — 8 : 
a caſe within the ſtatute, which extends only to the immediate land- les... - 
lord; and the caſe of Carr v. Goldington was mentioned to have 


been ſo . 4 6h: Sn | ao 


We wy Woodhouſe. | 3 | ; . 


N a ſpecial action upon the caſe for immoderately driving. 2 10 what ac- 
tion cannot 


chaiſe let to hite; the court retuſed to let the defendant bring bring money 


money into court, Sad diſcharged a rule which had been obtained into court. 


as of courſe for that purpoſe : and the Chief Juſtice ſaid, the firſt 

motion to bring money into court was in Kelyng's time, and . 
duced to avoid the hazard and difficulty of. pleading | a: tender, r 
Strange PEE quer. L Pe 
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Turvil * Aynſworth, 


N an :ion upon a South- Sea contract, the plaintiff eee it-Any vatiation 
was for ſtock in the company trading ad maria Auſtrial vocat' the kr DAE 
South-Sea 3 It was inſiſted on at the trial, that Auſtralis =— > {ry Y 
was the proper word, without an :, and therefore the: evidence did. La. Raym, 
not ſupport the declaration: and it was agreed to take a verdict. for 58. 
the plaintiff, and to apply to the court: and after a great debate a 
new trial was granted; for it was a different corporation, and if the 


Vol. II. 9P word 
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—— 
5 Re ESD So ns 


weed Auſtria? Wants ne cjeded, cad 8 not 0 " then would 
be a company trading to all ſors whereas: they trade-in the South- 
Seas only; and the Anglice vocat the Suti Sea company, will not 
do, where there is a opts 51 Latin word: Wnt] is not de 4p; f. 
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$ beld well, though not mentioned in the ſtatute 5 Eliz, c. 4 
1 Lev; 2 3. 1. Sie 367. 2 Keb. 582.) the ſtile 2 dhe King 
was Magnae Britanmas; and the trade laid to be exerciſed at the 
time of the ſtatute infra hoc regnum mult refer to Magnae Bri- 
tanniae, whereas by the words of the ſtatute it muſt be uſed in mor 
land; and for this fault the indictment was quaihed. . And ſo was a 


former indictment, Rex v. * Trin. 13 Geo. 1. 


1484 


pen Rex it street. 


N order of baſtardy was made, to pay ſo much weekly un 
the child was nine years old, if it ſhould ſo long live. 2 per 
cu, It is a good a for we cannot intend it able to OS. for 
itſelf ſooner. 


— 


Dominus Rex verſ. Curl. 


NFOR MATION exhibited by the attorney general againſt the 

defendant Edmond Curl, for that he exiſtens homo iniquus et ſcele- 
ratus ac nequiter machinans et intendens bonos mores ſubditorum baus 
regni corrumpere, et eos ad nequitiam inducere, quendam tur pem in- 
zquum et obſcaenum libellum intitulat Venus in the cloifter, or the, Nun 
in her ſinock, impie et neguiter imprefſit et publicavit, ac imprimi et 
publicari cauſavit, (ſetting out the ſeveral leud paſſages,) in malum 
 exemplum &c. And of this the defendant was found guilty. And in 
Trinity term laſt it was moved in arreſt of judgment by Mr. Marſh, 
that however the defendant may be puniſhable for this in the ſpiritual 
court as an offenſe contra bonos mores, yet it can't be a libel. for 
which he is puniſhable in the temporal court,  Libellus | is a dimi- 
nutive of the word Liber, and tis Iibellus from its being a book, 


and not from the matter of .ii's contents. In the caſe de Jibellis 
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 famofis my Lord Coke ſays, that it muſt be againſt the publick, or 
corrupt the morals of the people, ought to be cenſured in the 
ſpiritual court, to which properly all ſuch cauſes belong: what 
their proceedings are I am a ſtranger to; but for me tis ſuffi- 
cient to ſay, I don't find any caſe wherein they were ever ptohi- 
bited in ſuch a cauſe: in the reign of King Charles the Second there 
was a filthy run of obſcene writings, for which we meet with no 
proſecution in the temporal courts; and ſince theſe were things not 
fit to go unpuniſhed, it is to be ſuppoſed that my Lords the Biſhops 
animadverted upon them in their courts. In the caſe of The Queen 
v. Read, 6 Ann. in B. R. there was an information for a libel in 
writing an obſcene book called The fifteen Plagues of a Maidenbeau, 
and after conviction it was moved in arreſt of judgment, that this 
was not puniſhable in the temporal courts; and the opinion of 
Chief Juſtice Holt was ſo ſtrong with the objection, that the pro- 


ſecutor never thought fit to ſtir it again. 


Mr. Attorney General contra, I do not obſerve it is pretended 
there is any other way of puniſhing the defendant ; for if the ſpiri- 
tual court had done it, inſtances might be given; and it is no ar- 

gument to ſay we meet with no prohibitions; ſuch a way of argu- 
ing would conſtrue them into all forts of juriſdiftions, 5 


What I inſiſt upon is, that this is an offenſe at common law, — 
as it tends to corrupt the morals of the King's ſubjects, and is "IP 
againſt the peace of the King. Peace includes good order and go- 
vernment, and that peace may be broken in many inſtances with- 

out an actual force, 1. If it be an act againſt the conſtitution or 

civil government; 2. If it be againſt religion: and, 3. If againſt 

morality, 7 2 | 


1. Under the firſt head fall all the caſes of ſeditious words or 
writings. 2 Roll. Abr. 78. pl. 2. I Vent. 324. 3 Keb. 841. and 
the caſe of The Queen v. Bedford, Mich. 12 Ann. whoſe treatiſe of 
hereditary right was held to be a libel, though it contained no re- 
flection upon any part of the then government. 1 


2. It is a libel if it reflects upon religion, that great bafis of civil 

government and ſociety; and it may be both a ſpiritual and tem- 

poral offenſe. Cro. Fac. 421. 2 Roll. Abr. 78. pl. 2. 1 Vent. 293. 5 
3 Keb. 607, 621. In Tremayne's Entries 226, there is a ſentence - 
to have a paper fixed over the defendant's head, intimating that 
he had uttered blaſphemous words tending to the ſubverſion of 
government. There is one Hall now in cuſtody on a conviction 
85 ore | as 
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as -_ a libel intitled 14 Sober Reply to the Merry — aboit the. 


Trinity, and Paſeh. 10 Ann. Regina v. Clendon, there was a ſpecial 
verdict on a libel about the 2 5 and it 28 wat made a bony 5 


in TROP caſe, r 3 


* As to ds,” Deſtroying that is an day peace of the 
government, for government is no more than publick order, which. 
is morality. My Lord Chief Juſtice Hale uſed to ſay, Chriſtianity 

is part of the law, and why not Morality too? I do not inſiſt that 
every immoral act is indictable, ſuch as telling a lie, or the like; 


but if it is deſtructive of morality in general, if it does, or may, 


affect all the King's ſubjects, it then is an offenſe of a publick na- 
ture. And upon this diſtinction it is, that particular acts of forni- 
cation are not puniſhable in the temporal courts, and bawdy-houſes 
are. In Sir Charles Sedley's caſe it was ſaid, that this court is the 


Cuſtos morum of the King's ſubjects. 1 Sid, 168. And upon this 


foundation there have been many proſecutions againſt the players 


for obſcene plays, theugh they have had intereſt enough to get the 
proceedings ſtayed before judgment, Tremayne's Ent, 209, 213, 


214, 215. 3 vol. State Trials, Lord Grey's caſe, - 


Mich. 10 2 $; Rex v. Hill, the Jefendant was indicted 605 
printing ſome obſcene poems of my Lord Rochefter's, tending to the 
corruption of youth; upon which he went abroad, and was out- 
lawed; which he would not have done if his Wer had thought it 
no (6; --: 7 | 


The ſpiritual courts puniſh only perſonal ſpiritual Jefarninion: by 
words; if it is reduced to writing, it is a temporal offenſe. Salk. 552. 
Mo. 627. and it is puniſhable as a libel. © My Lord Cole in the 
caſe de libellis famofis had nothing in view but ſcandalous defama- 
tory libels. Libellus is not always to be taken as a technical word; 
in this caſe it may ſtand as an obſcene little book. And as to the 
caſe of Read, there was no judgment, but it went off upon the 
Chief Juſtice's ſaying, Why don't you go to the ſpiritual court ; 
which was giving a falſe reaſon for that ſudden opinion, now it ap- 
pears there is no inſtance. of the {piritual court's intermeddling, 
where it is reduced to writing or in print. 


Chief juſtice, I think this is a caſe of very great conſequence, 
though if it was not for the caſe of The Queen v. Read, I ſhould 
make no great difficulty of it, Certainly the ſpiritual court has no- 
thing to do with it, if in writing: and if it reflects on religion, 
virtue, or morality, if it tends to diſturb the civil order of ſociety, 
I think it is a temporal offenſe. I do not think /ibellus is always to 
be taken as a technical word. Would not trover lie de quodam libello 

intitulat 
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_ Forteſcue ]. Ic own this is a great offenſe, but know of no law 
by which we can puniſh it. Common law is common uſage, and 
where there is no law there can be no tranſgreflion. At common 
law. drunkenneſs, or curſing and ſwearing, were, not puniſhable ; 
and yet 1 do not find the ſpiritual court took notice of them. This 
is but a general ſolicitation of chaſtity, and not indictable. Lady 
Purbeck's caſe was for procuring men and women to meet at her 
houſe, and held not indictable, unleſs there had been particular facts 


to make it a bawdy-houſe. To make it indictable there ſhould be 


a breach of the peace, or ſomething tending to it, of which there 
is nothing in this caſe, A libel is a technical word at common law, 


and I muſt own the caſe of the Queen v. Read ſticks with me, 


for. there was a rule to arreſt the judgment zz. And in Sir Charles 
Sedley's caſe there was a force in throwing out bottles upon the 


| people 8 heads. 


| Reynolds J. It is much to be lamented if this is not puniſhable : T 
agree there may be many inſtances, where acts of immorality are of 
ſpiritual cognizance only ; but then thoſe are particular acts, where 
the proſecution is pro /alute animae of the offender, and not where 
they are of a general immoral tendency : which I take to be a 
reaſonable diſtinction. Read's caſe is indeed a caſe in point. But I 
confeſs I ſhould not have been of that opinion, Libellus does not 
ex vi termini import defamation, but is to be governed by the epi- 
thet which is added to it. This is ſurely worſe than Sir Charles 
Sedley's caſe, who only expoſed himſelf to the people then preſent, 
who might chuſe whether they would look upon him or not; 
whereas this book goes all over the kingdom. Drunkenneſs and 
ſwearing were puniſhable in the ſpiritual court before the acts which 


made them temporal offenſes, and in which the juriſdiction of the 


ſpiritual court is ſaved. 


Probyn J. inclined this to be puniſhable at common law, as an 
offenſe againſt the peace, in tending to weaken the bonds of civil 
ſociety, virtue, and morality. But it being a caſe of great conſe- 
quence, it was ordered to ſtand over for a further argument. 


And this term Page J. being come into the King's Bench in the 
room of Juſtice Forzeſcue, it was to have been ſpoke to by Mr. 


Solicitor General and myſelf. But Curl not having attended me in 


time, I acquainted the court I was not prepared : and my want of 


being ready proceeding from his own neglect, they refuſed to in- 
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A Guildhall coram Eyre C. J. de C. B. 
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Hilary Term 
1 Georgii 2 Regis. In B R. 


Sir Robert Raymond, Knt. Lord Chief 
Fuſtice. 

Sir Francis Page, Knt. 

James Reynolds, Eſq; Tuſtices. 

Sir Edmund Probyn, Kut. | 

Sir Philip Yorke, Kut. Attorney General. 

Charles Talbot, Eſq; Solicitor General. 


Lee verſ. Welch. 


H E plaintiff declared in C. B. that the defendant was in- Leaving out 
debted to him in ſo much money for goods ſold and delivered, 47% /* 9 
et fic indebitat” exiſtens bene et fideliter ſolvere et contentare vellet, _ BEE 
leaving out in confideratione inde ſuper ſe aſſumpſit et eidem Mil. by default. 
lielmo adtunc et ibidem fideliter promifit, quod, &c, And after Dy Mm 
judgment by default, it was reverſed on error, there being no pro- 
miſe actually laid in the declaration. 1 Lev. 164, 1 Sid. 246, 


Strange pro def in errore. 


Dominus Rex verſ. Channell. 


NDICTMENT againſt the defendant, for that he keeping a Indigment 
common griſt mill, and being imployed by William Bare to lies not againſt 


a miller for 


grind three buſhels of wheat, did vi ef armis illicite take and de- q detaining part 
tain forty-two pounds weight of the wheat. Upon a demurrer of the corn. 


judgment was given for the defendant, there being no actual force 
2 laid, 
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laid, and this a matter of a private nature, * which an 2p” 
would lie. 27 A. pl. 19. 2 Keb. 391. Trin. 3 Geo. Rex v. Bel- 
ſon, 1 Sid. 209. 


io 


Wilſon un Poulter. 


"0 Middlciex coram Raymond C. 7 


No parol evi- I N trover the defendant was charged with his confeſſion in a de- 
1 poſition taken before commiſſioners of bankrupt, and the Chief 
| 85 Juſtice refuſed to let the defendant into any farol evidence to ex- 


ſition. 
plain it. 


Between the Pariſhes of Biſhops Hatfield and St. Peters in 
St. Albans, 


Hired ſervant RDER of two juſtices to remove a man and his wife and 
5 * their daughter from Hatfield to St. Peters. Upon appeal to 
dee | the ſeſſions, they ſtate the caſe ſpecially: that 3 Augu/? 1725. 

Henry Langley was hired in St. Peters by Mr. Arnold (who had no 
ſettlement there) for one year, to ſerve as his huntfman ; that Mr. 
Arnold had a dog-kennel in St. Peters, where Langley was dicted and 
ſerved the year : "but inaſmuch as Arnold himſelf had no ſettlement 
there, they vacate the order which ſent him to Sr. Peters. Et per 
curiam, The order of ſeſſions muſt be quaſhed, for this is exactly 
the caſe of the ſervant employed on the road to look after ſtage- 
horſes belonging to one who lived elſewhere ; and yet the ſettlement 
was adjudged to be where the ſervice was. Strange pro St. Peters. 


Ante 528. 


Dominus Rex verſ. Edwardum Elwell, Bart. 


Where there | 
is a conviction E was brought up upon a habeas corpus, with a return of 


the court will ET ” : 1 
not diſcharge the cauſe of his commitment, which was upon a conviction 


on the war- of forcible entry and detainer. And it being moved to diſcharge 


— upon exceptions to the commitment ; the court refuſed to enter 


out having the into the conſideration of them, till the conviction was likewiſe re- 
convi ion be- gularly removed before them. But by confent he was bailed in the 


fore em. - 
I. Raym. mean time. And 


1514. 
B. K. cannot This term, the conviction being before the court, it appeared 


N by chat there was no fine ſet by the juſtices, and it was therefore 


jultices of moved to be quaſhed. It was agreed on both fides, that there 


* ſhould be a fine; but it was inſiſted, that it being now before the 
3 King's 


0 . as 2 


* 


King's Bench by a certiorari, they might ſet the fine. Sed per 
curiam, We are not to execute the judgment of an inferior court, 


he conviction is to be upon view, and they who view the nature | 
of the force are the propereſt judges what, fine to ſet ; and though 


a certiorari ſhould come, before the fine is ſet; yet it would be 
| no contempt in the juſtices. to compleat their judgment by ſetting 
— one. Lambert indeed was of opinion, that the juſtices could not 
ſet the fine at all; but upon what foundation, we can never ima- 
gine. The juſtices are not bound to do it upon the ſpot, but 
may take a reaſonable time to conſider of the fine; but then they : 
cannot commit the party, whilſt they conſider of the fine; becauſe 
by the words of the a& the commitment is to be till he has paid the 
ne. The conviction muſt be quaſhed, and the defendant diſ- 
charged. 2 Keb. 671, 
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Wilkinson ver, Pocle. 


H E court made the defendant pay coſts for not going on to Defendant 
3 pays coſts for 
| not trying by 
proviſo. 


— 


trial by pfoviſo according to notice. 


Evans verſ. Higgs. 


TRANGE moved to diſcharge the defendant out of execution, Privilege of 
as being an ambaſſador's ſervant, - viz, his Engliſh ſecretary. 1 
And it was objected, he did not lie in the houſe; and the words of 1524. 

7 Ann. c. 12. are domeſhick ſervants. Sed per curiam, The nature 


of his employment requires his attendance at the houſe, and it is not 


neceſſary he ſhould lie there. And the general words all writs and 
proceſſes ſhall be void, take in this caſe, and therefore the execution 


muſt be ſet aſide. 


Hil. 4 Geo. 2. Widmore v. Alvarez, In the caſe of the French 
. ambaſſador, it was ruled, that the perſon need not lie in the 
houſe, but he muſt do ſome actual ſervice there. 


Lancaſter verſ. French. 


HE plaintiff being a carpenter, brought an action for theſe Words not 
words, He has charged Mr, Andrews for forty days work, _ = 


te and received the money for the work, that might have been 55. pl. 24. 


e done in ten days, and he is a rogue for his pains.” After verdict 5 Mod-398. | 
for the plaintiff the judgment was arreſted, the words not being 


Salk. 094. 
actionable. 


Dominus Rex verſ. Epiſcopum Cheſter. 


AJAN DAMUS direQed to the biſhop as warden of Mancheſter Mandamus lies 


* college, to admit a chaplain. The biſhop returns, that by 1 


royal foundation, he is appointed viſitor. And upon argument it was no viſitor, 


objected, that though a mandamus will not lie where there is a viſitor << /- Ker ag! 


free from any objection ; yet here the two offices being in the ſame 
perſon, he cannot viſit himſelf ; and no caſe can be ſhewn, where 
the founder has once granted the whole out of him, and on ſuch a 
temporary ſuſpenſion, it has reſulted back, 


Et 
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Et per curiam, It is plain he cannot viſit now, PERS? his power 


is ſuſpended, and theſe are powers that may ceaſe, and revive, 


withgut . inconvenience, ſince there is this court to reſort to. In a 


lay corporation the founder and his heirs are vilitors: in a fpiritoal 


one, the juriſdiction is here, unleſs there be an expreſs viſitor ap- 
pointed: the ground of our interpoſing in this caſe is, that at pre- 


ſent there is no other viſitatorial power in * A PEremprory 
mandamus was * Vide 2 Geb. 2. c. 29. 


The ale & the Coniſtibles of Lithingron; 


Seſſions can- 1 "HEY were choſen and ſworn in at che feet; and the Teffidts, 
_ we on ptetence that the election was not made according to the 
pars py dchlir uſage of the place, mate an order to difcharge the ap- 
And now the order of ſeſſions was bins, for at 

e 


. 
. 
i « 


leet. pointment. 
common law they had nothing to do with the 


alk. 175. ſtables, and the 13 & 14. Cas. 2. c. 12. gives it them only 1 in the 
T. Jones 2 12. caſe of death or removal within the year, 


— ver Weigh. 


Deviſe :of [PON Nat ol in e ſeckmert for lands in the oouhty of 

lends out. Flint, on a trial at the grand ſeſſions, the jury find this i 

= ones 0 5 verdict, 

in truſt for : 

_ 1 That Thomis Ravenſers; 
' queſtion, by his will dated in Auguſt 1675. deviſed the ſame to his 


a deviſe in fee 
to the truſtees wife Dorothy for her life, and for her better ſupport, he alſo deviſed 


_— _ her 500 J. to be raiſed b ſale of timber, or digging of coal; and 


words heirs, after her deceaſe be deviſed"the. premiſſes to 'thite truſtees and the 


= r. 78 ſurvivor of them, in truſt for his two ſiſters Anne Lunsford and 


equally between them, during their natural lives, 
without committibg 200 manner of waſte; provided that Whatever 
part of the 500 J. ſhould be paid his wife by either of his fiſters, the 
ſame — be reimburſed to them by 5 of coal upon the pre- 
miſſes only; and if either of his ſiſters cal hap pen to die leaving 
iſſue or 155 of her or their bodies hwfully yr Lo then in truſt 
for ſuch iſſue or iflues of the mother's ſhare, or elle in truſt for the 
ſurvivor or ſurvivors of them, and their reſpective ifſue or iſſues; 
and if it ſhould happen that both the ſiſters ſnould die without iſſue 
as aforeſaid, and their iſſue or iſſues to die without iſſue or iſſues 


1 lawfully 


Derothy Evatt, 


ction of con- 
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lawfully to be begotten, then in truſt for Jom Swift in tail male, 

remainder to Ravenſcroft Gifford (the leſſor of the plaintiff) and. 

the heirs male of his body, with ſeveral remainders over. That the 
deviſor died, and his wife entred, and enjoyed for her life; and on 
her deceaſe the two ſiſters entred and were poſſeſſed. That Anne 
(one of the ſiſters) died without iſſue, and Dorothy Rvatt ſurvived 
her, and ꝙ April 1688. levied a fine, and ſuffered a recovery, to 

the uſe of herſelf in fee. That Jobn Swift died without iſſue in 
the life of Dorothy Evatt, who is ſince dead alſo without iſſue, upon, 
whoſe death Ravenſcroft Grifford entred and made the leaſe to the 
plaintiff, who entred 'and was poſſeſſed till ejected by the defendant ; 


ſed utrum, &c. Et fi pro quer', pro quer; et fi pro def” pro def”. 


Upon this ſpecial verdi& judgment was given in the court of 
grand ſeſſions for the defendant, - And on error in B. R. the general 
errors are aſſigned. | 3 


Before they entred upon the main point, a previous queſtion was 
ſtirred by the counſel for the plaintiff, what eſtate the truſtees took 
by virtue of this will: and they contended, that though the deviſe 
was only to them and the ſurvivor of them, without the words 
heirs or for ever, yet the carving out ſo many eſtates of inheri- 
tance, that were to be ſerved out of the truſt, ſhews the intent of 
the deviſor to give them an eſtate in fee; ſince nothing elſe could 
be ſufficient to ſatisfy all the truſts. And 3 Co. 20. 6. Cro, Eli. 
204. 2 Cro. 527. 6 Co. 16. Salk. 236. were cited, where the 
word eſlate carried a fee; here it is houſes, lands, tenements, and 
bereditaments, Hob. 2. Mo. 873. 1 Ven. 299. 2 Fon. 57. 2 Lev. 
169, But this point was not conteſted by the defendant ; and the 
court ſaid it muſt certainly be a fee in them; though if it- ſhould 
not, the will would have the ſame effect, by the deviſee's taking as 
upon an immediate deviſe, | 


But the main queſtion aroſe upon the deviſe to the ſiſters, whe- 
ther they were tenants for life or tenants in tail ; which had this 
conſequence, that if they were but tenants for life, the fine and re- 
covery by Dorothy the ſurvivor were no bar; but if they were te- 
nants in tail, the remainder over to the leſſor of the plaintiff was 


barred. 


And Reeve pro quer argued, that under this will the two ſiſters 
were but tenants for life, with contingent remainders to their iſſue 
in tail. The words of the will are ſtrong for this purpoſe ; he de- 
viſes it to them two equally between them during their natural lives 
without committing any manner of waſte, which ſhews his intent, 
that they ſhould not have ſuch an eſtate as would protect them in 

Vor, II. e com- 
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8 1 of — rr . 
are impowered to reimburſe themſelves ſo. Rk. ,of . the 500 l. a8 


they all pay, by getting of coals on the premiſſes 11 . Z . 
power wi be uſhſeſs, if i it be MAINT an eſtate-tall... des 


| Here are no expreſh words that give it hoc more- than their. n 
and it is indiſputable, that in a 4 it would be an eſtate for life 
only, But Whether it ſhall be carried further in this caſe, which is 


a will, muſt depend upon the authorities that will be cited on either 


fide. 1 expect to bear _ caſe. of King v. Melling, 1 Ven, 214, 
225. cited againſt me; but upon that J muſt. obſerve, that there 
was not this clauſe of being punithable for waſte. In the caſe of 
. v. Wells, Hil. 12 Ann. in B. R. the deviſe was for and 

ring the term of his natural life only, without nee / of 


_ waſte, and after his deceaſe to the ine male of his body: andi it 


was reſolved, that this was but an eſtate for life, furſt, —— of 
the word only that was added, and in the next place on account of 
the clauſe .of being diſpuniſhable of waſte, which the court ſaid 
ouſted all pretence of an eſtate-tail, and was much ſtronger: than 
the power to make a jointure in King v. Melling, for that was of 
ſervice even after the deviſe was conſtrued to be a tail, by enabling 
the deviſee to make a jointure without ſuffering a recovery. : 


In the caſe of Loddington v. Kime, 3 Lev. 432. there was not 
the word only, but without impeachment of waſte was in, and go» 


verned the refolution that made it but an eſtate for i. 


And that which makes this he the more reafanable is, 


that the remainders over to Swift, and the leſſor of the plaintiff, 


are conceived in the proper terms to make it an eſtate- tail in them. 
It is to Jobn Swift and the heirs male of his body . lawfully, be- 
poten, and for want of ſuch iſſue to Rovenfret G Ford —1 the 

eirs male of his body, with remainders over. Now can it be 
imagined, that the deviſor did not intend to paſs different intereſts, 
when he made uſe of ſuch different expreſſions ? It proves in my 

apprehenſion, that he knew what words were moſt proper to carry 
an eſtate- tail, and that where he did not intend to uu a tall, he has 
not uſed them. | 


The words ſurvi vor or ſurvivors of them muſt relate to the iſſue, 
and not to the fifters, becauſe he makes uſe of the plural number, 
and there can be no ſurvivors out of two fifters. 


He made another point, that if it be confirucd. an eſtate wh yet 


the leſſor of the plaintiff will be intitled to a mojety ; becauſe Anne 


Lams ford was tenant in common, and died before the recovery ſuſ- 
3 Eres 


r 
200 88 
95 : 
\ 


a.” 


dd y the other — the — of which is, that he re- 
gs oe wes veſted in the dener as to a maiety. 50. 7. 8 Ca. 85. 
MOM 70H 
| Buotle canto argized; that: it was an eltste- ul in the liſters, 
with croſs remainders to their iſſues. That ue in a will is equivs- 
lent to heirs of the body will not I believe be diſputed. It is always 
taken to be nomen coleBinum, and im this ſenſe the word exitus is 
uſed in the ſtatute de donis. If then a deviſe to A. and bis ue is 
as ſtrong as a deviſe to him and the heirs of his body, let us fee how 
it ſtands upon the words of this will. Here it is to them two 
equally to be divided, and if they happen to die without iſſue the 
remainder over: now I do not contend that this is an expreſs detiſe L 
in tail, as in the former caſe put of a deviſe to A. and the heirs of © ; 
his body; but it will be ſufficient for me, if it be ſuch 0 deviſe by 
| implication: as it was conſtrued in the cafe of King v. Melling, 
which was a deviſe to A. for life expreſiy, and ifter | tys deceaſo to 
ſuch iſſue as he ſhould have of the body of bis ſecond wife, (bis 
firſt then being alive) and it was held to 0 eſtate- tail in A. What 
difference is there between the two caſes? this only, that I can 
perceive (and which makes our caſe the ſtrongeſt) that in that caſe 
the words for life are expreſly mentioned, but in our cafe they are 
not. 


In the caſe of the Attorney General againſt Sutton. and Paman, ' Wil. Rep. 
which was in the houſe of Peers, Hil. 7 Gen. the deeree indeed 
was reverſed as to, another point, but as 10 the following point they 

agreed with the court below, that a deviſe to A. and his firſt and 

ſecond iffue male, without going any further, was an eſtate- tail. So 

in the · caſe of Langley v. Baldwin in C. B. 19 May 1707. upon 2 3 
caſe referred from my Lord Chancellor, the deviſe was to his eldeſt '*5: 

fon for life without impeachment of waſte, and after his deceaſe to 

my grandſon for life without impeachment of waſte, and with a 

power to make a jointure, and after his deceaſe to bis firſt fon and 

the heirs male of his body, and ſo as far as a fixth ſon; and if my 

faid grandſon dies without iſſue male, then he deviſed it over: and 

the queſtion was, whether the limitation ſtopping at a fixth ſon, 

and not going on to every other ſon and ſons, and there being the 

clauſe as to waſte and for making a jointure, it ſhould be an eſtate- 

tail in the grandſon: and by the unanimous opinion of the court of 

C. B. it was reſolved to be an eſtate- tail: this cafe deſtroys all the 
arguments drawn from the clauſe againſt committing waſte. 


L. Raym. 


203, 20g. 


The caſe of Loddington v. Wir was adjudged upon the _ 
werds, to Evers Armin for his life, and in caſe he ſhall have 
** ite male, to ſuch iſſue male and hys heirs for ever: which word 
* related to the iſſue male, and not to Evers Armin: and alſo 

becauſe 
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male as the perſon o whom I have given the inheritance : there the 
words (as J ſaid before) were expreſs and good ſenſe, but here they 
are nonfen AM, £4 7500 die wilkbut Me, re the iſue ares without 


iſue. 15 


As to the othier point; by which Mr. Wwe won intide the 
leſſor to a moiety ; he cited Raym. 452. Sir T. Jones 172. that 


theſe being croſs remainders, and one dying without iſſue, the fine 


and e, by the other would be a bar for the whole. 


Prati Chief juſtice, 1 ſay waking at preſent to be bound by, 
but as thus adviſed I think it a ſtrong point that this is an eſtate tail 
in the ſiſters. I cannot allow this to be a contingent remainder, it 
is only a deſcription when the iflue ſhall take; and certainly a de- 
viſe to one and his iſſue, is the ſame as if it had been to him and 
the heirs of his body. In Loddington v. Kime it was but a defignatio 

| perſonae, And as to the other caſes cited by Mr. Bootle, 1 think 
them exactly the ſame with the preſent caſe. 


Powys Juſtice accord, that it was an eſtate tail. 


Forteſcue Juſtice, My ſe opinion is, that this is an eſtate 
tail. Tſue is the moſt (expreſſive word that could be uſed, becauſe 
it extends in infinitum. Loddington v. Kime does not come up to 
this, for his heirs was confined to the firſt iſſue, and was exactly 
the ſame with heir male in Arcber's caſe. The caſe of King v. 
Melling was adjudged to be a tail, becauſe the word Me did not 
make a de efignatio perſonae, which is in this caſe. 


Raymond Juſtice, Certainly the adding any clauſe rebiting to 
waſte can never alter the operation of law, and ſo ſaid my Lord 


Chief Juſtice Hale in that caſe of King v. Melling. Tſue may in 
ſome caſes be a defignatio perſonae, but I ſee nothing in this caſe to 
make it ſo, The uſing the plural number, ſurvivors, is the only 
word that looks that way: if you refer it to the two ſiſters, it 
will ſignify nothing ;. but it ſticks with me, that it is not applicable 
to the caſe of two ſiſters only, Per curiam, ulterius concilium. 


Paſch. 11 Geo. it was argued a ſecond time: when Reynolds 
Juſtice inclined it but an eſtate for life; ſo it ſtood upon a curia 
aduiſare vult till this term : when, 


8 Raymond Chief Juſtice a the reſolution of the court. The 


in a will cre- term in the declaration being expired, it may be thought unneceſſary 


are an eſtate to deliver our opinions: but as there was judgment againſt the 
wr life only. plaintiff 
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laintiff below to pay coſts, and as if that judgment is erroneous he 
will be intitled to damages; he has a right to be relieved in theſe 
inſtances, though as to recovering the poſſeſſion he is too late. 
And we are all of opinion, that the judgment given below is ecro- 
neous, and ought to be reverſed. 


The firſt queſtion that was made was, what. eſtate the truſtees 
took by this will, it being only a deviſe to them and the ſurvivor of 
them, without the words heirs, or for ever. Now as to this we 
all think it muſt be conſtrued a deviſe in fee, becauſe otherwiſe it 
can never ſerve all the truſt eſtates which are carved out of it; and | 
whoever reads the will, cannot but be fatisfied that it was his intent 
it ſhould be ſo: it is therefore a deviſe in fee by implication ; or if 
it was not, it would come to the ſame tEing in this caſe, becauſe the 
deviſees for whom they are in truſt would take by way of immediate 


_ deviſe. 1 Roll. Abr. 611. K. 12. 


> Bs 
8 


The next and principal queſtion was, what eſtate the two ſiſters 
took, whether an eſtate tail, or for life only. If it was in tail, 
then the judgment below was right, and the fine a bar; if it was 
only for life, then the fine will be no bar, and the judgment wrong 


by which it is ſet up as ſuch. 


And we are all of opinion, that the ſiſters took an eſtate for 
life only, with contingent remainders to their children; and this 
both from the words and intent of the will. As to the words: it is 
to them during their natural lives, without committing any manner 
of waſte, and theſe are the ſtrongeſt words that can be uſed in a 
will for that purpoſe. As to the intent: 1. The precedent deviſe 
to his wife is in the ſame words, and it is plain and manifeſt he 
intended ſhe ſhould have it but for life. 2. The proviſo for raiſing 
the 500 J. is a ſtrong argument he meant they ſhould take only for 
life; for if it was in tail, they might fell timber, or dig what coals 
they pleaſed; and it is obſervable, that he has given the two ſiſters 
leſs power in that reſpect, than he gave his wife; for the wife 
could raiſe the money by ſale of timber or digging of coal, but the 
ſiſters are to raiſe it by getting of coal only. 3. It is very obſervable, 1 
that the iſſue of the two ſiſters have not this power given them; 
= which ſhews he knew, the general power they would have as 
= tenants in tail did not need to have ſuch a clauſe added for them. 
= | 4. The clauſe by which be reſtrains his ſiſters from committing 
waſte is an evidence of his intent to give it but for life. 5. The 
words and if either of my ſiſters happen to die leaving iſſue, then in 
truſt for ſuch iſſue, do not make ſue a word of limitation, but only 
a deſignatio perſonae, he intended ſhould take after his filters, The 
word z//ue has not one determinate ſenſe, in which it is to be taken 
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in all caſes, no not in a common law cofrveyanee, and much les 
in a will, where the intent of the party is chiefly to be regarded. 
If a man makes a feoffment to A. and his iſſue male, this is not 4 
eſtate tail in the feoffee, for want of the word heirs. 1 Noll. Abr. * 
937. R. 1. Where iſſue is a word of limitation, it is nomen col. 
lectiuum, but where it is a deſignatio perſonae, or a word of pur- 
chaſe, it is not. And though Levin in his report of the cafe of 
Leddington v. Kime (3 Lev. 435.) takes notice that no judgment 
was given, but the parties accotnmodated the matter; yet he is 
miſtaken in that, for Paſch. ꝙ W. z. it was argued ſeriatim by the 
court, and the point determined, that Evers Armin took but for 
life; and the determination in Chancery and the Houſe of Lords 
were both conformable to that judginent. | 


ke * 


tae th, ent 
— 
. - 


$4,123 


TIP". 


The caſe of Backhowſe v. Wells, which was cited at the bar, and 
is entered Trin. 11 Ann. rot. 220. is likewiſe a ſtrong caſe in 
point: for there the court relied very much upon the clauſe about 
impeuchment of waſte, to ſhew the intent of the deviſor to paſs only 
an eſtate for life, and to make the word 7ſſue a defignatio per ſonar, 
and not a word of limitation. | | 


6. The words ſur vivor or ſurvivors of them, if they are of any ule, 
muſt refer to the iſſue, and not to the two fiſters, out of which 
there can be no ſurvivors; and ſince they may conſiſtently with 
the other words of the will be applied to the iſſue, we think they 
are too material to be rejected, and rejected they muſt be, unleſs 
they are ſo applied. The word iſſue may have a different con- 
ſtruction, even in the ſame will: a deviſe to A. and his iſſue will 
make it a word of limitation; but if it be to A. for life, and aſter 
to his iſſue, and the iſſue or heirs of the body of ſueh iſſue; in 
the firſt part it will be defignatio perſonae, and in the ſecond a word 
of limitation: and that was the opinion of the court in beth the 
caſes of Loddington v. Riinè and Backbonfe v. Wells, where they did 

not intirely found their judgment upon the word oily. In 1 Vent. 
232. the words of limitation being grafted upon the word heir, 
was conſtrued to make the firſt only a defignatio perſonae, and ſo : 
was the caſe there mentioned of Clark v. Day, but the true name is 
Cheat v. Day. Cro. Eliz. 313. Ow. 148. Mo. 593. 1 Roll. 832. 
And though no judgment is entered on the roll, yet Moore ſays, 
the opinion of the court was given; and Hale cites it as ſuch in 
the caſe of King v. Melling. 
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And as to that caſe of King v. Melling, it appears to have been 
ruled with great difficulty, and Hale himſelf was of two opinions 
about it: as it is, it muſt now be taken for law; though we will 
not go an inch further, becauſe it is manifeſt, that by ſuch con- 

| I ſtructions 
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ſtructions people are let in to cut off intails contrary to the intent 
of the deviſor. And there is this difference between that caſe and 
this, that there was no limitation over to the iſſue or heirs of the 
body of the iſſue, as here; fo that our judgment will not contra- 3 
dict the caſe of King v. Melling, . | | | 


= | And as to the caſes of Langley v. Baldwin and Sutton v. Paman, 
= cited by Mr. Bootle, they do not come up to this; for there it was 

= conſtrued an eſtate tail by implication upon the apparent intent that 

< the deviſee's family ſhould have it fo long as there was any iſſue, | 
though a limited number of ſons were only mentioned in the will. 
And as to the word only, in the caſe of Backhouſe v. Wells, we 
| think the intent of the devifor is as ſtrong, as if the ſame word had 
| been in this will, and therefore that caſe is an authority in point. q 


= So that upon the whole we are of opinion, that the two ſiſters 
8 took only an eſtate for life; the conſequence of which is, that the | 
: fine and fecovery, though they were a forfeiture of the eſtate for 
life, could not bar the remainder to the leſſor of the plaintiff, againſt 
whom judgment was given below, which we think ought to be re- 
verſed, and a judgment given for the plaintiff to recover damages, 1 
but not the poſſeſſion. | 


Afterwards this cauſe went up into the Houſe of Lords, on a 

5 writ of error brought by William Sparrow and others, and was 
argued by Mr. Attorney General and Mr. Bootle to make it an 

ee.ſtate tail, and by Mr. Fazakerley and Mr. Strange to make it but 
an eſtate for life, And all the Judges being ordered to attend, 
took. time to conſider of it, And at another day nine were ot | 
opinion that it was but an eſtate for life, vis, Raymond, Price, a 
Page, Reynolds, Hale, Carter, Denton, Probyn and Comyns; and 
Eyre, Pengelly and Forteſcue held it an eſtate tail. And many 
Lords who were of opinion to affirm being gone away, the judg— | 
ment of B. R. was late at night reverſed, upon a diviſion of ten 
Lords againſt ſeven. 
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Trinity Term 
2 Georgi 2 Regis In B R. 


Fir Robert Raymond, Knt. Lord Chief 
Fuſlice. 

Sir Francis Page, Kut. 

James Reynolds, Eſqj Juſtices. 

ir Edmund Probyn, Kut. 

Sir Philip Yorke, Knt. Attorney General. 

Charles Talbot, Eſq; Solicitor General. 


Mathews verſ. Spicer, 


In aſſumpſit H E plaintiff declared in aſſumpfit upon a promiſe made 
_—_ —_ 26 March 12 Geo. 1. The defendant pleaded, that after 
the plaintiff the promiſe, and before the bill filed, viz. 2 April, he ten- 


may allege a dered the money, The plaintiff replied, that after making the pro- 

different ® miſe, ſcilicet 12 February, he filed his bill, Sc. Dem inde, and 
Plica- 

tion. Reeve pro defendente objected, that by the plaintiff 's Own ſhewing 

1 Roll. Abr. he has brought his action before the cauſe of action accrued ; for 

792. pl. 14. the promiſe he declares on is 26 March, and his bill was filed 12 Fe- 

dg 1 60 ' bruary before. 

Sed per curiam, As the plaintiff would not in evidence have 
been confined to the day in his declaration, there is no reaſon he 
ſhould be more confined in pleading. Indeed if this was a note, 
the day would be material, and an eflential part of the agreement, 
from which he could not vary; but in the caſe of a common afſumþ- 
fit, the day is alleged only for form, and therefore the defendant 
cannot confine the plaintiff to the day alleged in the declaration : 

3 and 
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arreſt. of judgment, and the court held it to be i 


Trinity Term 2 Geo. 2. 307 F 
and upon this distinction the caſes of Stafford x V.  Forcer, Paſth. | 
1 Geo. 1. and Cole v. Hawkins, Hil. 3 Geo. 1, were adjudged, The Ante 21. 9 


plaintiff had judgment. 


# Lady F alconbridge ver *þ F Orr eſt. 


N an action of ſcandalum magnatum the court refuſed to change Venue not to 
be changed 


the venue from. Middleſex to Cheſter, becauſe it was to ſend it ;- 2 ney 
into'a county palatine, and there was no inſtance of doing it! in ſuch palatine, nor 


an action. L. Lend 1418. in ſcaad magy, 


Wright wer. Canning. 


HE writ of error was returnable before any judgment given; ; What writ of 
error is not 
and on conſideration it was held to be ſuch a fault, as is not amendable. 


amendable by the ſtatute 5 Geo. 1. c. 13. Ld. Raym. 
| 1531. 


Muttit verſ. Denny. 


* ejectment againſt two defendants, it was faid that they intra- Amendment. 


dit, expulit et amovit. And after verdict pro quer, I moved in 
But at another 


day they ordered it to be amended, though there was nothing to 
amend by, on the authority of Cre. Fac. 306. Salk, 48. and Hig | 


the plaintiff had judgment. 


Henriques ver{. The Dutch Weſt-India Company. Ante 612. 
RR OR of the award of execution in C. B. in a ire facias If there be a 
againſt bail. The placita is of Eaſten term 11 Geo. with an Warrant of 


Attorney an 
alias prout patet of Hil. before. The ſcire facias is returnable in time * 
od labis puriſicationis, 


at which day the plaintiffs and defendant ns it is ſuf- 
both appear by. attorney, . and impart to Eaſter term. And after = 4 "WR 
nul tie] record pleaded, there is judgment quod quer perfecerunt 1532. 
recordum, and mall have execution for the debt and 67. 10s, for 

damages and coſts they have ſuſtained by the delay of execution, 

Upon error the want of warrants of attorney is aſſigned, and a cer- 

torart returned, that there are none either of Eaſter or Hilary term 

11Geo, And then the company come in and allege diminution, and 

bring up warrants of Eaſter term, the term in the placita, and plead 

in nullo eft erratum. E 


vo r. Il. 95 SP 


1 
1 


Where a writ 


muſt be at- return. 


Trinity Te 


Strang e pro quer in errore objected, that. as the ire facias is 
e in Hilary term, and then the entry goes on, ef modo bie 
ad hunc diem veniunt the parties by their attornies, a ſubſequent 
warrant in Eafter term after will not warrant their appearance in 
Hilary term before. And the act for amendment of the law re- 
quires the warrant of attorney for the plaintiff to be entred of the 
term be declares, which in this caſe is Hilary term. 2. The 
judgment is for 61. 205. for damages and coſts which the plaintiffs 
faſtained by the delay of execution; now at common law there 
were no coſts in a ſcire facias, and the 8 G 9 M. z. e. 10. which 
gives coſts on a ſcire facias, mentions only coſts of ſuit, but da- 
mages for delay of execution are given only on writs of error by 
3 H. 7. c. 10. and the entry on writs of error is in this manner, 


but never in ſcire facias, 


The court upon this ſtate of the objection were rongly of opi- 
nion with them both. But another day Reeve pro def in errore as 
to the ficſt objection cited Note v. Caldecott, Trin. 8 Geo. ante 
526. where it was held to be good, if there was a warrant of at- 
torney at any time pendente lite; and there it was of a term ſubſequent 

to the placita: whereas here it is of the term in the placita. And 
upon the authority of that caſe the court aver-raled the firſt — 


Judgment re- And as to the ſecond it was not attempted to be fopported : but 
1 what was contended for was, that the judgment for damages is a 
diſtin judgment, and comes in with a confideratum eft etiam; and 


pro reſiduo. 

Lill Eat. 222. therefore according to the caſe of Green v. Waller, Trin. 2 Am. 
1 n 33» 

Ante 188, and Bellew v. Aylmer, Trin. 5 Geo. 1. the court held, that it might 


be reverſed as to the 6 J. 10 5. damages, and affirmed as to the reſt, 
And the judgrnent was pronounced accordingly. : 


N. B. 23 April 17530, on error in Parliament the 6 of 
B. R. was "firmed, and 709%, coſts on, i 


Caſe of the Bailiffs of Bridgenorth, 


Mandamus was directed to the two bailiffs; one of which was 
for obeying the writ, and the other would not, nor join in a 
And the court granted an attachment againſt both, for 
e they ſaid it would be endleſs to try in all caſes which was in the 
th right, and it would be always uſed for a handle of delay, 


1s directed to 
two, there 


though one 1s 
ready to obey. 


Maylin 


U cud: 6c. o./h. a Lt 2 * 0 


— — — 


* * 9 — ' 5 P a 1 PO * 
1 >. a 7 * 1 4 — N 
: 9 | | 2 * - | 8 98 4 


Mun et af va. Eyloe. 
cog e At Guildhall coram Raymond C. J. 


* 28 Nevember Hall rode out of town, and returned in the 4 act 
\_J evening, before which a bailiff had been at his ſhop to arreſt 5. 
him: the next morning he ſent for the bailiff, and told him he 
went out in order to get the term of the plaintiff, and now the 
return of the writ was out, if they would take out a new writ he 
would give bail, which was done accordingly. And this was held 
to be an act of bankruptcy within 1 Fac. 1. c. 15. which fpeaks of 
departing from his houſe with intent, and whereby his creditors may 
be defeated or delayed from recovering thetr juſt debts, Strangs 
gro chf. | > 


Bottomley verſ. Harriſon. 


""RROR of a judgment by default in C. B. in an action of What a fuf- 
— trover for ſeveral parcels of goods. And Strange objected, y in uorer. 

that the damages were intire, and as to one parcel of the goods it I. Raym, 

was too general, the words being una parcetla ſegeſtrium, involucro- 1529. 

rum et funium, Anglice packcloths, rappers and cords; fo that 

there is not only the objection to the word parcella, which has been 

held ill; but there is likewiſe an incertainty as to what that parcel 

conſiſts of. Trin. 1 Geo. 1. Kempfter v. Nelſon, pro parcella lintei, 

Anglice childbed linen, and parcella papyri, Anglice writings, was 

held ill in replevin. 2 Show. 433. Trover de ſeptem parcellis panni 

lintei, too general. 2 Lev. 195. The word parcel likewiſe held ill 

in treſpaſs, Trin. 10 Ann, trover pro diverſis mercimoniis, Anglice 

earthen ware, held ill. 9 


Lee contra. Parcella in this cafe fignifies a bundle; and though 
formerly theſe exceptions have prevailed, yet of late years more 
general expreſſions have been allowed. Pecia was formerly held ill, 
and yet Hil. 13 Geo. Radley v. Rudge, trover for a piece of tepee Ante 738. 
was held well enough. In 1 Lev. 303. a ſumpſit pro quadam parcella 
was held good, and it is there ſaid it would be the ſame in trover. | 
Harford v. Jones, 12 M. 3. trover for 72 ounces of cloves, mace, Salk. 654. 
and nutmegs; and adjudged to be ſufficient, thaugh. the particular 
quantities of each were not ſpecified. Mich. 2 Ann. Thornton v. L. Raym. 
Barnard, Trover for ſo many ſarcinis, Anglice bundles of flax, 9%" 
_ _ motion in arreſt of judgment it was adjudged for the 
Plaintiff. | | | 
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What is ne- 
ceſſary on 
claiming co- 
nuſance. 


Attachment 
againſt a wit- 
neſs for not 


— 


Strange replied. As to the caſe in aſumpſit, there was always a 
greater latitude allowed; and will any man ſay that trover pro 
diverſis mercimonits, without ſpecifying them, will lie? and yet it is 
every day's experience to declare ſo in afumpſit..- Beſides, the caſe I 
cited out of 2 Lev. is ſubſequent in time, and therefore deſtroys the 


authority of that caſe, if it had been applicable to this: and as to 


the caſe of the piece of tepee, that is a certain known gunna to 
People who. deal in. that CO 


Et per. curiam, We are not ſo ſtrict now as formerly: a ack of 


hay, a library of books, which are an integer, have been held well: 

this may be taken to be a bundle, and the plaintiff has particulariſed 
all the ſeveral ſorts of goods of which it conſiſted. In 2 Sid. 175. 
there is a caſe cited of three packs of linen cloth and other goods, 
and held certain enough; which is more general than this caſe: and 
the caſe cited of the ſeveral ſorts of ſpices goes as far as this. And 
therefore though all the caſes are not to be reconciled, yet ſince 
there are caſes which will make this good, we are of opinion to 


hold it well and affirm the judgment. 


Micb. 4 Geo. 2. Haſſegrave v. Thompſon Note for 50 * 
materiae quadratae, Anglice pieces of ſquare timber wood : and 
. held well on error. And HIER athrmed, 


Paternoſter verſ. Graham. 


HE Univerſity of Cambridge claimed conuſance, and pro- 
duced the certificate of the Chancellor, that the parties were 
of the Univerſity, And upon the rule to new cauſe it was object- 
ed, that the claim ought to be entred on a roll, and an affidavit to 
verify the certificate ſhould be produced : and of that opinion was 
the court, and diſcharged the rule, and then it was too late to 


make a new claim. 


Wyatt 87 Wirkworth. 


N attachment was granted againſt Rolfe Bayley an attorney, 
for not attending at the aſſizes upon a /abpoena and tender of 


bis charges, Wed the plaintiff was nonſuited. 


Paſ. 2 Geo. 2. attachment againſt one Wyatt for not attending 
Faphet Crooke's __ 
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Dominus Rex verſ. Browne. 


had been abſent ſix years, and that during his abſence the rd). 
3 — had had carnal knowledge of the wife, and therefore they 
adjudge him to be the putative Cer: Et per curiam, That order 
muſt be quaſhed, for his lying with her is not a ſufficient reaſon to 
= | infer him the father of this child : and though the Juſtices need 
ET not ſhew the grounds they go upon, yet if they do, ang it up- 
= prone no ſufficient ground, their order will be bad. | 


- x0 


Dominus Rex wr. Gumley et al. 


Trin'. And it was moved in arreſt of judgment, that Me 


ſhould have been in quinden Trin', and the dies lunae prox” is 2 1528. 

week after the trial, But upon conſideration and inquiry into the 
ractice both on the crown and plea fide, it was held to be right, 

and that the return day is of the Sunday, though the buſineſs is 

done upon the next day; and ſo is Sal-. 626. 6 Mod. 250. 1 Slo. 

60. So there was judgment for the King. 


= HE diftringas was returnable die Junge prox” foft quiuden Ruinder' Trin. 
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King et ux' verſ. Jones. 


1 * E plaintiff Jones W in B. R. againſt Judith Parnell Coverture of 

= | upon ſeveral promiſes. She by the name of Judith King oy PO 
7 appears by attorney, and pleads non aſſumpſit. And after a verdict tion brought 

for the plaintiff, ſhe and Edward King bring a writ of error coram cannot abate 

the plaintiff's 

vob is, and aſſign for error, that ſhe has appeaaed and pleaded as a „rit. 

feme ſole, whereas at the time of her appearance and plea ſhe was L. Raym. 

married to the ſaid Edward King. The defendant in error pleads, 825. 

that this Edward King and one John Kitſon became bail for her as 

tor a feme ſole, and ſo relies on it by way of eſtoppel, that they 

ſhall not de admitted to aver againſt the record : to this the plaintiff 

in error demurs. And Strange argued, that the bail put in is by 

the name of King, fo that the bail-piece is notice to the plaintiff: 

and beſides it has been determined in the caſe of Needham v. De- 

waiver, Mich, 2 Geo. 1. B. R. that the defendant cannot be eſtopped 

by the act of the bail; and ſo it was allo held in B. R. Trin, 


7 10 V. 3. Fielding v. Villars, 
Vor. II. 9 X And 


TPON an order of baſtardy it was ſtated, that the huſband Order of ba- 
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And as to the coverture, he argued that it could not be pleaded 
in abatement, becauſe it was not ſo at the bringing the plaintiff's 
writ ; or if it might, yet her laches in not pleading it ſhall nat de- 

prive the huſband of the benefit of aſſigning it for error: and ſo 

| it was held Hl. 4 Geo, 1. B. R. Howard v. Sedgemore. And Trin, 
12 Ann. Gravener v. Stevens, Bro. Foinder en action 88, Error 

173. and in 1 Roll. Abr. 759. pl. 10. it is aſſigned in the very fame 


words as here. PTY 8 


Sed per curiam, This is to abate the plaintiff's writ by the act 
of the defendant, which was never allowed: we muſt take it that 
at the time of bringing the action the defendant was a feme ſole, 
becauſe they pretend to carry it back no farther than the appear- 
ance. And plaintiffs would be in a fine condition, if after they 
have arreſted a woman ſhe ſhall be allowed to overthrow their pro- 
ceedings by a ſubſequent marriage. The judgment was affirmed. 
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2 Georgii 2 Regis. In B. R. 
Sir Rober t Raymond, Kut. Lord Chief 


Sir Francis Page, Kut. 


James Reynolds, Eſq;  o>fuſticer. 


Vr Edmund Probyn; Kut. 


Sir Philip Yorke, Kut. Attorney General. 


Charles Talbot, Eſq; Solicitor General. 


| — 


Barr ver. Satchwell. 


— . 


Scire facias was returnable on the general return day (which Where a fire 
was Sunday) and not ſerved till the Monday. On affidavit/7 e dur 


having returned a /cire feci. Sed per curiam, If that be a falſe afide for want 
return, the defendant will have his action againſt the ſheriff, But 2 8 
we will not try the truth of the return on a motion to ſet aſide the 
proceedings. ; 


Parker et al' verſ. Godin. 


2 TUR a bankrupt at the time of his going off left ſome plate What med- 


with his wife, who in order to raiſe money upon it delivered it ling with the 
to her ſervant, who went along with the defendant to the door of . 
Mr. Woodward the banker, and there the defendant took the plate convertion. 
into his hands and went into the ſhop and pawned it in his own 
name, gave his own note to repay the money, and immediately upon 
receipt of it went back to the bankrupt's wife, and delivered the 
5 | money 
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whereof Serjeant Yhitaker moved to ſet it aſide, the ſheriff will not fer it 
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puniſh him) found a verdict for the defendant. But upon applica- 
tion to the court a new trial was granted, upon the foot-of its being 
an actual converſion in the defendant, notwithſtanding he did not 
apply the money ta bis own.uſe. And upon a ſecond trial the 


plaintiff obtained a verdict for the value of the plate. 


N. B. A difficulty aroſe upon the motion for a new trial, which 
was this. There were other things beſides plate in the declaration, 
and as to them the verdict pro def, was right; and yet a new trial 
muſt be granted upon the whole. But on conſideration the court 
held that could be no reaſon to refuſe a new trial, for if the merits 
as to thoſe other things were with the defendant, it would be found 
for him as to them. But it was agreed on all hands, that if one 
defendant be acquitted, and another found guilty, that defendant 
can have no new trial. Strange pro quer. 


Bridges verſ. Williamſon. 


Bringing mo- HE condition of a bond was to pay 40 J. by 51. per annum; 9 
ney e and the defendant had leave to bring the arrears of the 5 I. per 


Hil. 4 Geo. 2. ; = | 
Mayne v. annum into court on the act for amendment of the law. Ante ü 


Somner the ntra. Strange pro deff. 
court made . 8 * def 

the ſame rule 

to bring in 


— Hopman verſ. Barber. 


rears. 


Officer muſt O a motion againſt Bambridge the warden of the Fleet, it 
obey 12 was held that if a habeas corpus is brought, he muſt obey it, 
man © though the party refuſes to pay his fees; for he has a remedy for 


unpaid. 
them. 


Moore verſ. Jones. 


Per ſcriptum RROR of a judgment in C. B. in an action of covenant, 


3 wherein the plaintiff declared, that the defendant fer quoddam 


does not im- ſcriptum ſuum factum aud Meſim' conceſſit to the plaintiff an an- 
port a deed. nuity pro conſilio impendendo, and aſſigns the breach in non-payment 
L. Raym. y 3 — 1 
1536. for a certain time. Upon oyer, which was ſet out in haec verba, and 
concluded with, In witneſs whereof I have bereunto ſet my hand and 
ſeal; the defendant pleaded, that during that time the plaintiff gave 
no counſcl; and on demurrer there was judgment by default for 
want of a joinder, and in B. R. general errors aſſigned. 


_ Robin ſin 
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' Robinſon pro quer in errore objected, that the plaintiff had not in 
his declaration intitled himſelf to an action of covenant, it not being 
ſhewn that the grant was by deed, without which covenant will not 
lie. 3 Leon. 192. Cre. Car. 180, 209. Here is no Agile ſuo fgil- 
lat! ; and the word factum here mult be taken to be an adjective, to 
make ſenſe of the words apud Weſim': an aſſumpſit indeed might 
lie upon ſuch a writing. Cro, El. 117, 571. 3 Lev. 234 


Huſſey contra. The oyer muſt be taken as part of the declaration, 
and by that it appears there was a ſealing. The words convenit ef 
conceſſit imply a deed. 2 Yen. 106, 150. Palm. 173. 4 Leon. 173, 
175. 2. Roll. Rep. 228. 1 Lutw. 333. Godb. 12 5. Cro. Car. 209. 
Cro,. Jac. 420. Cro. El. 737. 2 Lutw. 1667. In 5 Co. 51.6. it 
is ſaid, a penſion cannot be without a deed ; and why then ſhall not 
it be implied of an annuity? Pa/. 8 Geo. Atkinſon v. Coatſworth, 
fer indenturam convenit was held good. The word conventio is a 
technical word, and the Regiſter is only quod teneat conventionem. 
The oyer may be taken either as part of the declaration or plea, 
Cro. Fac. 679. Carthew 513. And the plea of non impendidit con- 
filium admits the deed fo far, that in evidence it need not be proved. 
Cro. Fac. 682, 124. Cro, Car. 209. 


C. J. None of the caſes come up to this, where the word factum 
by. being joined to apud MWeſim renders it impoſſible to be taken as 
a ſubſtantive, Conventt in a declaration would never do alone; and 
though it is alone in the Regiſter, yet that is only a ſhort deſcription 
of the nature of the cauſe, to be explained more at large when the 
plaintiff comes to count upon it. I do not ſee the plea has made 
it good, 5 5 


Page J. If ſcriffum does not ſignify a deed, (as no body will 
pretend it does) here is nothing elſe to import it: the oyer does not 
prove it was actually ſealed, for every body knows the words I 
witneſs, &c, are in the inſtrument, before it is ſo much as figned 
by the party. And indeed oyer of a ſealing was never heard of 


before, 


Reynolds J. T think this declaration is not to be maintained. 
Anciently the words /gillatum et deliberatum were required, But 
now it is held well enough to call it factum, indentura, ſcriptum 
zndentatum, which imply the circumſtances of ſealing and delivery. 
A conceſſit ſolvere hes in Briſtol, and yet the word concęſſit does not 


imply a deed. Nor is there any thing in the plea which makes the 
declaration to be better than upon the face of it. 


Vo I. II. | 9 Y Probyn 


Ante 5 12. 
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816 Michaelmas Term 2 Geo. 2. 
Probyn J. T do not think canvenit a better word than promiſit, 
for if the circumſtances of ſealing and delivery were ſhewn, pro- 


mifit would be well enough, The word /criptum alone will not 
make it to be a deed, and there is nothing elſe left to imply it. ; Et 


m.. 


per curiam, The judgment was reverſed. 8 
Dominus Rex verſ. Robertum Hales, | 


In what caſes N R. Attorney moved for a trial at bar on an information filed 
of ene crown VI by him for forgery. But it not being carried on at the ex- 
is 3 pence of the crown, but of a private proſecutor, the court held that 
able. he muſt make out the uſual requiſites to bring it to the bar. So the 
motion was denied. And at another day Mr. Attorney moved on 
an authority from the King to proſecute, and it was granted as of 
right to the King in his own cauſe, And in Hil. ſeguen it was 
tried, and the defendant convicted. And in Trin. ſeguen, being 
called to judgment, he produced a pardon, which was allowed; 
and being only for a miſdemeanor, he was not put to go to the bar, 
or plead it upon his knees. W 


Smith verſ. Maſon. 


Addition. H E defendant was ſued by the addition of gentleman ; and 
L. Raym. pleaded in abatement, that he was a merchant and not a 
2 2 gentleman. And on demurrer a reſhonges ouſter was awarded, For 
the plaintiff has his election to ſue him either by a name of degree 
or miſtery, and the plea. in abatement ſhauld give the plaintiff a 
better writ as to that particular ſort of addition whereon he chuſes to 


proceed, 
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Dominus Rex verſ. Upton. 


Inditment 1 R a verdict pro rege on an indictment for uſury; Strange . 

ba ny moved in arreſt of judgment, that they had only laid a corrupt 

agreement. agreement, without any loan or taking exceſſive intereſt in purſu- 
ance of it, And the judgment was arreſted, 


Garnham verſ. Bennett. 


Where maſter N a motion for a new trial, it was held; that prima facie the 
an — of 9 repairer of a ſhip has his election to ſue the maſter who em- 
both liable for ploys him, or the owners: but if he undertakes. it on a ſpecial pro- 
repairs. Miſe from either, the other is diſcharged, 
| I Ereſkine 


my 


INI 


— — 2 
— 2 e Ce 
VET <4 — 
= 4 — * 
n — . 
6s we 


— by — —— 
BC Jorg 1 = 
ET cat IS In: wor 
— * — 3 2 
— TT" 1 7 
— - ————= — — — — 
N — Ic — — 
* $a - 2 — * —— — 
- — — — 2 — — 
— — - - is 2 — — 
— 0 22 e 
5 — — I 
— — 
* 


— 
1 . * 
* I 1 #7 7 
* * 


— 


** — 


* 
a . = — . A as a * 6 
. ccc. an 
= f ba 
* A ” 
2 p . -« a 0 
. 2 L N — 1 af 
. * both, o la” CE 4 * N 
s 
4 8 fo 
- 7 * » 4 „ th i CEP 7 


7 


r 


ä — —— — 
* 1 
— 295 ” 
' A A 
5 5 993% * 
*+ = 
> 5, 38 & WI 2 „ 9 


Ereſkine verſ. Murray. 

IN eaſe upon a bill of exchange againſt the acceptor, it was alle- Need not aver 

ged generally, quod acceptavit. And on demurrer to the decla- pry enpo 
ration exception was taken, that by 3 Ann. c. . the acceptance RO 
muſt be in writing, and therefore this ought to be alleged to be ſo. Ld. Raym. 
Sed per curiam, Acceptavit is enough, and if writing is neceſſary, 542. 
it will be implied. Beſides, the writing required by the ſtatute is 
only in order to make the drawer liable to damages and coſts, The 
plaintiff muſt have judgment. 


The Caſe of Landen Jones. 


IE was committed for a contempt, and moved to have the be- One commit- 

11 nefit of the rules, which was denied. And Trin. ſeguen (3 for 2 con- 

Capt. Hayes, who was in execution for a forgery, and was to lie a CPE the be. 

year according to the ſtatute, made the ſame motion, and had _ of the 
| En a | 5 FA — 

the ſame anſwer, Ld. Raym. 

| | 1518. 


Palmer uerſ. Ekins. 
Intr' Trin. 11 Geo. 1. rot. 347. 


By. | V ENANT by the plaintiff as aſſignee of John Palmer - What amourts 

aud declares, that 27 March 1516. J. P. was ſeiſed in fee of to w, Salut 
the demiſed premiſſes, and by indenture between him and the defen- Id. Raym. 
dant he the ſame day demiſed to the defendant, to hold from Lady- 1550. 
day before for twelve years, at 18 J. per annum, payable quarterly; 
that defendant covenanted to pay the rent, and entered and enjoyed 
the houſe to Lady-day before bringing the action: that Fohn Palmer 
ſeing ſeiſed of the reverſion, 22 & 23 November ro Geo. by 
indentures of leaſe and releaſe between him and the plaintiff ſold 
the reverſion to the plaintiff and his heirs, of which the defendant 
had notice, and then aſſigns the breach in non- payment of rent. 
The defendant, proteſtando that ohn Palmer did not demiſe, for 
plea ſays, that 19 November 1706, the ſaid John Palmer was ſeiſed 
in fee of the demiſed premiſſes, and by leaſe and releaſe of 19 & 20 
November 1506, ſold the ſame to John Brag and his. heirs; and 
traverſes, that at any time after the date of the laſt mentioned releaſe 
Jobn Palmer was ſeiſed in fee as the plaintiff has alleged. To this 
plea the plaintiff demurred generally, and the defendant joined in 

| | _demurrer. ' 
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demurrer. And after ſeveral arguments at the bar, theſe points were 
reſolved by the court. 


1. That the demiſe being by lente oh defendant could not 

ead nil habuit in tenementis: and indeed this point was not diſpu- 

ted by the counſel on either fide, but was taken for ne 2 
out the argument of the caſe. 


2. That the defendant's plea was a ſpecial nil A in tenementis, 
and was therefore no more to be received than a general one: the 
plea is of a ſeiſin in fee in Brag ten years before the demiſe to the 
defendant: that fee being alleged muſt in pleading be taken to 
continue, unleſs the contrary appears: nothing appears to the con- 
trary; and conſequently it is ſaying that Fohn Palmer had no eſtate 
in the premiſſes at the time of the demile, the whole eſtate in law 
being in another. Beſides, there is no room to ſuppoſe a recon- 
veyance from Brag, becauſe the defendant has alleged in the tra- 
verſe, that after John Palmer had once parted with the eſtate out 
of him, he was never after ſeiſed. e 


Where eſtop- 3. That this eſtoppel needed not to be replied; but be 
pel r on * advantage of upon a demurrer; and that has been the uſual 
e N way of anſwering the plea of nil habuit in tenementis, Salk. 277. 
replied. And ſo is the general rule of pleading in Co, Lite. 303. ſo it was 
Ame 610. done in Cro. Eliz. 362. and in the caſe of ins. goed v. Green, Mich, 


11 Geo. in B. R. 


An aſſigne 4. That * the plaintiff was an affignee, he might take ad- 
may take 2d- vantage of the eſtoppel, for it runs with the land, Co. Lite. 1 52. 


vantage of an 


eſtoppel. 4 53. Salk. 379. 1 Roll, Abr. 868, L. 2. 
5. That this was ill on a general 3 And, 


6. That if che plea did not amount to 1 zabuit in fenement1s, 
yet it would be ill on account of the generality of the traverſe, 
which ties up the plaintiff to prove the eſtate alleged in the decla- 
ration, when any other eſtate would do; even a diſſeiſin would do 
in this caſe, where it appears the tenant enjoyed under the leaſe. 
2 Vent, 67. And it is no anſwer to ſay, that the defendant has tra- 
verſed in the words of the declaration ; for unleſs it be materially 
alleged, he is not to follow it. And fo it was determined in this 
court in the caſe of Colborne v. Stockdale, ante 493: The plaintiff 
had ant: Strange pro quer. 


Ovingtcn 


lmas Term 2 Geo. 2. 


Ovington verſ. Neale. 


Idem verſ. Waller. 


HE plaintiff declared upon a promiſſory note, by which the 4 joint or ſe- 


| : ; . A veral note 
defendant and one A. B. conjunctim aut ſeparatim promiſed ho to be 


to pay. There was a verdict and judgment in C. B. for the plain- declared on. 
tiff. But upon error the judgment was reverſed for want of the 
plaintiff's ſhewing a title to bring a ſeparate action againſt one of 

the makers of the note, for by the preſent declaration he only ſays 

he has this or ſome other cauſe of action. Strange pro quer. 


Bowers verſ. Mann. 


N error e C. B. the placita was of Mich. 13 Geo. and the Errors are not 
judgment was of the ſame term: the writ of error was teſted Vid by a 
18 OF primo Geo. ſecundi, and the aſſignment of errors was of the before the 
Trinity term following: to verify the error as to want of an origi- writ of error. 
nal, the plaintiff took out a certiorari, teſte 21 June 1 Geo. 2. 55 N 92 2 
upon which there was a return, that there was no original: and the 
defendant in error upon that pleading in nullo eft erratum, Strange 
pro defendente in -errore objected, that the error was not verified, for 
the late King died 11 June, and therefore the tete of the certiorari 
being the 21 of June primo of the preſent King, and the writ of 
error in October primo, makes it to be four months before the bring- 
ing the writ of error, and a year before aſſignment of errors; tlie 
conſequence of which is, that it cannot be taken as verifying the 
errors; nor indeed to be the certiorari which the court awarded, 
for they awarded one after the error was aſſigned, and this appears 


to be another taken out before. 


The court thought the objection good, and affirmed the judg- No ſecond 
ment; after they had refuſed a ſecond certiorari, becauſe it was in , 
order to reverſe a judgment: according to the caſe of Merrifield v. judgment. 


Berry, Ante 765. 


Lord Bruce's caſe. 


N. information in natura de quo warranto was moved for againſt No 1 
f 2 | . , - _ ranto for a 
him, upon a forfeiture of a recorder's place, by not attending; forfeiture b; 
there being no clauſe in the charter impowering the corporation to non-atten- 
remove, Sed per curiam, If it is an actual forfeiture, he is out, dance. 
\- Yer, II. 9 Z and 
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and you may chile another : if not, it is but a ne and 
a quo warranto will not lie. Beſides, the modern opinion has been, 
that a power of amotion is incident to the corporation, though 
Bag's caſe ſeems contrary, 11 Co. 93. 


Lale Rs hne i 
At Guildhall, 


Where pro- EHE plaintiff brought an action againſt the defendant, who 
e Was a cuſtom-houſe officer, for ſeizing ſeveral hogſheads of 
is not ſuffi- 

cient French wine, upon pretence of theic being lees, which upon an in- 
19 Geo. 2. formation in the Exchequer had been Lee e againſt the officer. 
c. 34. f. 16. And now upon debate it was held, that in theſe caſes the officer 


ſeizes at his peril, and that a probable cauſe is no defenſe. 


Where ano- It appeared on the evidence, that the plaintiff had a partner in 


ther partner theſe wines, who was no party to the action. And the Chief Ju- 
muſt be plead- 

PN that if it was in an aſſumpfit, it might be taken advan- 
ment. tage of at the trial, for it would not be the ſame contract; but it 


ought to be pleaded 1 in abatement in the caſe of a tort. 


Page verſ. Page. In Canc'. 


What a lapſed Deviſes to his ſix relations C. D. E. F. G. H. all his lands, 


legacy. Sc. and all his perſonal eſtate, in truſt, to perform his 
2 Will. Rep. 


489.7 will, and after all theſe things diſcharged, directed that the remain- 


der ſhould be equally divided amongſt them, ſhare and ſhare alike, 
and made his ſaid fix relations executors. 


C. one of the legatees died, and then A. the teſtator died. 
Qzaere, whether the ſhare of C. dying in the life-time of the teſta- 
tor ſhould go to the ſurviving refiduary legatees, as part of the 
reſiduum, or whether, in this caſe, it ſhould go to the next of kin 
of the ſtator, as ſo much of his eſtate undiſpoſed of ? 


Mr. Solicitor general argued, that where there is a r lapſed legacy, 
it falls into the reſiduum of the perſonal eſtate generally; but here 
a part of the reſiduum itſelf is the lapſed legacy, and conſequently 
undiſpoſed of, and ought to go to the next of kin of the teſtator ; 
for the executors are to take nothing as executors, but as reſiduary 
legatees; and C. dying in the life-time of the teſtator, his ſhare 
muſt go according to the ſtatute of diſtributions, as undiſpoſed of. 
And ſo it was decreed. 
1 Hilary 


821 


Hilary T. 
2 Georgii 2 Regis. In B R. 


Fr Robert Raymond, Kut. Lord Chief 
Fuſtice. 


Sir Francis Page, Knt. 

James Reynolds, Eſq; Tuſtices. 
ir Edmund Probyn, Knt. 
Sir Philip Yorke, Kut. Attorney General. 


Charles T albor, Eſq, Solicitor General. 


Gomez Serra verſ. Munez. 


PON error in debt upon a bond, the bail is to be bound You bonds 


bail juſtify as 


in double the penalty recovered ; but by the courſe of the, dduble what 


court it 1s ſufficient if they juſtify 3 in double what is really is really due. 
due. The bail in this caſe, being both Jews, were ſuffered to put Jews allowed 
on their hats while they took the oath. OOTY 
when they 
ſwear. 


The next day the defendant in error moved the court of Chan- The court of 
cery for a ſuper ſedeas to the writ of error, on an affidavit that he Exchequer 
had a releaſe of errors, which he could have no benefit of in the C eee 

try a releaſe. 

Exchequer Chamber, for want of a power in that court to try the 
releaſe, To which it was anſwered by the counſel for the plaintiff 
In error, that it was a vulgar error to imagine they could not try it. 
the ſtatute 27 Eliz. c. 8. having given them power fo examine all 
errors, and thereupon to reverſe or affirm as the law ſhall require: and 
it was the higheſt abſurdity to imagine a court to be fo conſtituted, 
as to be obliged to reverſe a judgment for an error which the party 

(having 
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(having given a releaſe) has no right to aſſign: Beſides, the notion 
that they cannot try a releaſe, proceeds from confounding the caſe 
of a releaſe of errors with that of aſſigning error in fact, and taking 
up with a wrong reaſon why a man cannot aflign error in fact, and 
concluding from thence that he cannot plead. & releaſe. The wrong 


reaſon that hüs been given is, that they have no power to award a 
venire to try the error in fact; but the true reaſon is, that the 
ſtatute of Eliz. was only to give a new remedy where there was 


none before: now before the ſtatute the King's Bench did, and- till 
does, examine their own errors in fact upon a writ of error coram 
vobis; and it never was the intent of the ſtatute to take away the 


jurisdiction of the King's Bench, but only to give a new one in the 


inſtances where it was wanted. Et per King Lord Chancellor: I 


think it is a great abſurdity to imagine, that the court that is to 


hold plea on the writ of error ſhould not have power to do juſtice 
by giving the party the benefit of his releaſe : I think they may try 


the releaſe, . and award a venire under the ſeal of the court of Ex- 


chequer; and if they may, I can ſee no reaſon why I ſhould de- 


Barriſter may 
lay the venue 
in Miadleſex. 
Ld. Raym. 


1556. 


his being a barriſter, and not as a maſter in chancery. 


Laced head 
cannot be 
brought into 
court. 


prive the party of the benefit of a trial by a jury, by inquiring into 
the validity of this releaſe upon a motion to ſuperſede the writ, I 
will make no order in the caſe, Strange pro quer in errere. 


Burroughs ver /. Willis. 
4 PON a motion to change the venue from Mzddle/ex, it was 


inſiſted, that the plaintiff was a maſter in chancery, and a 
barriſter at law, and therefore had a privilege to lay his action in 
Middleſex; and a caſe was cited in C. B. Hil. ꝙ Geo. Hicks v. Foot, 
where it was ſo held, and the caſe of Carter v. Dormer in C. B. 
Trin. 13 Geo. and Salk. 668, and now upon conſideration the court 
refuſed to change the venue, but declared they did it on account of 


. 


Bowington verſ. Parry. 


N trover for a laced head, Strange moved to bring it into court, 
but was denied. ö 


Goodchild werſ. Chaworth. 


Capias ad fam M Capias ad ſatisfaciendum was taken out againſt bail on a writ of 


tisfaciendum 


againſt bail, 


gift. 


error, and the court refuſed to ſet it aſide : though 1 Roll. Abr. 
898, is, that it will not lie. Strange for the bail. 
N 5 Ferguſon 
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TONY was moved. for to a ſuit in the ſpiritual court e Xo prohibi- 


tion for. 


Calling a woman 7ilt and frumpet, and ſaying be would cut prounper. 


his wife's legs. off if tbe was fuch a firumpet. And denied, for per 
Cur” 1 11 a charge of i incontinence, and the fignification of them 


well known, * 


Hunter wtf Wiſeman. 


"HE defendant pleaded a recovery in B. R. and inſtead of Where « pri- 


replying nul tiel record, the plaintiff obtained a rule for the BO 


1 to be rejected, unleſs oyer was given of the judgment; accord- muſt be given. 


ing to Cartbew 453, 517. it being a record of the ſame court. 7 rin. 
3 Geo. : 2. Nen v. TR” the ſame rule. | 5 


Fox v. Oldb. 


HE court had * refuſed to get aſide a pointe which was ene. 7 
regular, on putting the plaintiff in as good a condition. But 
upon preſſing the practice of C. B. I broke W it in this — 
and now they do it every day. e 


Ford wa Fleming. 
In dne coram King Lord Chanel, 


Y n E aſs was this. Fane Fleming made her will in this man- What is an 
ademption of 


ner as to the matter in queſtion. "> leads. 
| | | Abr. Ca. Eq. 
© Tem, 1 give and bequeath to my grandaughter the ſum of 2%, 1 
* gol. being part of a debt dug and owing from G. Maxtor for, 469. * 
* rent, ſhe allowing the charges in getting in the ſame. Item, 1 
give the reſt and refidue of what is owing to me from ſaid Max- 
fon, which is about 40 J. more, to my two grandfons to be 
4 equally divided between them, allowing the charges as aforeſaid. 
* And then by a codicil ſhe orders, that her executors, or whom- 
* ever it ſhould concern, ſhould take no more of G. Maxton than 
5 what would — the charges on getting i in — laid debt. 
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Before the ace «death ſhe 8 * debt 3 ad the fingle 
queſtion” was, W ether this was an e e che Wot or not. 


ut N toad! Chanelle" Ki 15 not ; 7 ; this' is a. devils. of 6 4 particular um of 
al | my money; ; and ihe debt is on appointed as the fund; out of which 
i it is to. ariſe. 3 n. 33 5 35 0 cherer 555 a "diftin&tion” OG where. a debt 
is deviſed, the receipt in that caſe b by the teſtator would be an 
ademption. But where a ſum is deviſed — out of a _— _ 


receipt of that _ is no o nnn 
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Domins Rex oof Roger Johoſon; 

Outawry for "FF "HE eſe in April 1927, was committed: to „Aug. gate 
treaton ned, 1 for high treaſon in diminiſting the coin; and upon 17 June, 
fendant's before he was indicted, he made his eſcape: upon 11 June 1728. 
c_—_ 2 he was retaken at Newcaſtle, having during his abſence, viz. 3 Fuly 
— 3 1727. been indicted for the high treaſon, upon which proves iſſued 
againſt him in order to outlaw him, and 8 February after (which 

was the February before his being fetaken) he was declared outlaw- 

ed. He was brought up to Newgate, and in the beginning of M- 

chaelnas term laſt moved for a hubeas corpus, by virtue of which he 

was brought to the court, and deſired the benefit of a trial, ac- 

cording to 5 & 6 E. 6. c. 11, he now ſurrendering himſelf to the 

Chief Juſtice, and offering to traverſe the indictment, having been 

beyond ſea at the time of the outlawry, and being ill within the 

year, The outlawry not being removed, the court ſaid they could 

only make a minute of his prayer, and ordered a certiorari to re- 

move the proceedings from the Old Bailey, and that the defendant 

ſhould be brought up again upon the return of it. When the cer- 

tiorari was returned, the court made little difficulty of allowing, 

him the benefit of the ſtatute, though it was mentioned, but not 

much inſiſted upon, by Mr. Attorney, that it was not a voluntary 

render, but a compulſory recaption, and therefore not within the 

act, according to Sir Thomas Armſtrong's caſe, Vol. 3. State Trials 

V. B. Mr. 334. But the court ſeemed very unwilling to hear any thing of 
Attorney Ge- that caſe ; ſaying it was very hard, when the law had given'a man 
neral allowed q year to come in, that by taking him up before the year was ont 
ed prot * the benefit of that law ſhould be taken from him, if he could bring 
mitted of a himſelf within the deſcription of it. Whereupon being aſked what 
. he had to ſay why execution ſhould not be done upon him; he de- 
Armſtrong's li vered in a plea in Latin, and ingroſſed on parchment lamp, ſet- 


caſe, becauſe 
1 here the defendant brought the firſt habeas — at his own inftance, and offered at the return to ſurr radar to 
1 the Chief Juſtice; in the other the habeas corpus was pro rege, in order to have execution awarded. 
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ting forth that he being ductus ad barram did ſurrender himſelf to 


the Chief Juſtice, and offered to traverſe the indictment; and as 
to the outla wry he pleaded, that at the time it was pronounced, and 


long before and after, he was reſident beyond ſea out of the domi- 


nion of his Majeſty, viz. apud Fluſhing in Zealand, under the do- 
minion of the States General, whereby he was diſabled to render 
himſelf; and avers the identities. of his perſon, and the high treaſon 
for which he was committed and indicted and ” outlawed, and prays 


judgment, if upon that outlawry the court will proceed any farther 
againſt him. And as to the high treaſon he pleads Not guilty. 


Upon putting in this plea Mr. Attorney deſired a copy of it, and 
time to conſider it; and the next day the defendant being brought 


up again, Mr. Attorney objected, that he ſhould not have pleaded 


to the indictment, till his other plea of being beyond ſea was deter- 


mined; and it being taken notice of, that in Sir Tho. Armſtrong's caſe 


it was pleaded ore tenus at the bar, the court thought it would be bet- 1 *. 722 
1 Lev. 61. 

Kelyng 13. 

1 Keb. 244. 


= 


ter that the defendant ſhould. take back the plea: and Mr, Attorney 
conſenting, the plea was delivered back, and he ordered to be 
brought up again on 25 November, and notice to be given to the 
ſheriff, to be prepared with a jury. | fant 


Is was. debated, whether he could not at the ſame time, if he 
was found to be beyond ſea, be called upon to plead to the indict- 
ment, and try that iſſue alſo at the ſame time: but upon conſidera- 


tion, it was found he could not, becauſe till his being beyond ſea 


was found, he could not plead; and after his plea there muſt be 
fifieen days between the tee and return of the venire, it being an 
indictment removed by certiorari. 


It was debated likewiſe, whether in caſe it was found for him 
as to this plea,” the indictment could not be ſent back to be tried at 
the Old Bailey: but upon looking into the act 6 H. 8. c. 6, it was 
found to extend to felons and murderers. only, and not to treaſon, 


pon 25th of November he was brought up: and without taking 
any notice of the former proceedings, the outlawry againſt him was 
read, and he was called upon to know what he had to ſay, why 
execution ſhould-not be awarded: upon which he pleaded ore fenus 


his being beyond ſea at the time of the outlawry pronounced ; and 
the Attorney General inſtanter replied ore tenus, that he was then 
within the realm, and traverſed that he was beyond ſea according 


to his plea, and offered an iſſue upon it; the defendant thereupon 
faid he joined iſſue: and the jury came inſtantly to the bar and 


were ſworn. And then Strange pro def (for it was agreed he was 
to have counſel as to fact and law both, in this collateral iſſue, & 1 Keb. 
though not on the indictment itſelf, the offenſe as to the coin being 744: 
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raigned, and pleaded Not guilty. And he was ordered to be tried 
at the bar the next term. Upon the firſt day of which the At- 
torney moved the court to appoint a day for trial; but the defendant 
not being at the bar, the court would make no rule, it being a 
capital caſe. And he was the next day brought to the bar, and 
then the time for trial was fixed; and upon the evidence the de- 
fendant was acquitted. e ne a 


Baldwin verſ. Morgan. 
Where equi- H E plaintiff out of the penalty of a recognizance of bail 
1 levied not only the money recovered; but ſome. coſts, not 
out of a pe. included in the judgment, but ſuch as he had really been put to: and 
nalty. upon motion it was held, that though equitable coſts may be levied 
7 out of the penalty of a bond, yet it was too hard to ſuffer it to be 
done againſt the bail: and ſo the overplus money was ordered to 


be returned. Strange pro quer. 


Searle verſ. Lord Barrington. 


The indorſe- "J HE plaintiff brought an action on a bond entred into to her 
_ fla 1 bufſpand by one Wildman, under whom the defendant claim- 
paid wine ed, and the bond was dated 24 June 1697. The defendant pleaded” 
t enty years, ſoluit ad diem, and relied upon the preſumption, it being after 
8 twenty years: to encounter which the plaintiff at the firſt trial of 
though under the cauſe, which was in Trin. 10 Geo. 1. offered to give in evidence 
the hand of the indorſement of intereſt under the hand of the obligee in the year 
L. Rom. 1707. which was three years before the death of the obligor : but 
1370. Pratt C. J. before whom it was tried, being of opinion it ought 
not to be given in evidence, from the danger of letting the 

obligee make indorſements, which might be done at any time; the 
plaintiff was nonſuit, and afterwards moved the court: againſt the 
opinion of the Chief Juſtice : and upon debate the other three 
Judges were of opinion, it ought to have been left to the jury; for 

they might have reaſon to believe it was done with the privity of 

the obligor, and the conſtant practice is for the obligee to indorſe 

the payment of intereſt, and that for the ſake of the obligor, who 

I 13 


— Hilary Term 2 Geo. 2. 827 


is ſafer by ſuch an indorſement, than by taking a looſe receipt. 
But an objection ariſing, that after a nonſuit the plaintiff was out 
of court, and could not have a new trial, no rule was made, and 
ſhe was left to bring a new action. ; 


Accordingly a new action was brought and tried at Guildhall be- 
fore Chief Juſtice Raymond, who ſuffered the indorſement to be 
read, and the jury found for the plaintiff, The defendant tendred a 
bill of exceptions, which was ſealed : and after judgment for the 
plaintiff, a writ of error was brought in the Exchequer Chamber, 
and the bill of exceptions returned as parcel of the record. And 
upon argument Chief Juſtice Eyre, Chief Baron Pengelly, Denton, 
Hale and Price were of opinion to affirm ; and Carter and Comyns 
to reverſe. So the judgment of B. R. was affirmed this term. 


In February 1730. this judgment was affirmed in Parliament. 


Hil. 13 Geo. 2. B. R. Turner v. Criſp, the Chief Juſtice refuſed 
to let the indorſement of a receipt of part of the bond, after the 
preſumption had taken place, to be given in evidence; ſaying it 
differed from this caſe, where the indorſement appeared to be made 
before it could be thought neceſſary to be made uſe of to encounter 
the preſumption. 


Emery ver/. Bartlett. 


IPO N error out of the court of Litchfield it was objected What muſt be 


; EE 5 „alleged to be 
that the items of a ſtated account were not laid infra juri/- babe nts 


diftionem. But the court held it enough to lay the account to be ionen in an 


ſtated within the juriſdiction ; and that as a venue was not neceſ- W court. 
R | . Raym. 

fary to be laid as to the items, there was no occaſion to aver them 1555. 

to have ariſen within the juriſdiction. Caſes cited were Davis v. 

Stanyard, Mich. 3 Ann, for immoderate riding and whipping a L. Raym. 

horſe, and held the whipping need not be laid infra juriſditionem, 1040. 

Lutw, 256, 261. 15 E. 4. 4. Hob. 88, 1 Saund. 73. All, 72. 


Sti. 132. 2 Lev. 165. 2 Jon. 47. Mod. Ca. 223. The judg- 
ment was affirmed. 


White verſ. Graham. 


Trover for a 
parcel of dia- 


R ROR of a judgment e C. B. in trover for a parcel of dia- 2 
4 monds, And Strange pro quer' in errore would have diſtin- 5 
guiſhed this from the caſe of Bortomley v. Harriſon, which was —.— 
trover for a parcel of packcloths, rappers, and cords; becauſe * 
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- that was taken as a bundle of ſeveral things not eafily to be ſepa- 
rated, whereas each diamond was diſtin : and it ought to have 
been breught for ſo many diamonds. But the court thought there 
was no difference, and affirmed the judgment. And afterwards on 
error in Parliament it was likewiſe affirmed ex parte, I declining 
to argue it, | 


Dominus Rex verſ. Malland. 


If no indit- F NDICTMENT on the ſtatute of the late King, 12 Geo. 1. 
jr ro wag c. 35. for burning place bricks and ſtock bricks together. And 
to the King on demurrer it was objected by Mr, Faza#erley, that in this parti- 
muſt be ſued cular inſtance, though a penalty of 20 s. per thouſand is given, yet 
—_— Scare there is no appropriation of it, or any method preſcribed in which 
it ſhall be recovered, though there is as to all the reſt, And upon 
looking into the act, it appeared this offenſe was omitted out of the 
clauſe, which gave the bricklayers company power to ſue for the 
penalties; and therefore the court held, that the 20 5. per thouſand 
was in the nature of a debt to the crown, where the unappropriated 
penalty would go, and was ſuable for in a court of revenue, and 
not by indictment. Though Strange cited 1 Mod. 34. 1 Ven. 63. 
and inſiſted, that the 20 s. ought to be the meaſure of the fine 


upon the indictment. Judicium pro def”. 


Borough of Chriſtchurch. 


Who ought PON a motion for an information in nature of a quo war- 

8 bor ranto againſt the common freemen ; it was held, that they 
need not be qualified by taking the teſt, for they do not exerciſe 
any office relating to the government of the town, and an informa- 
tion was denied, | DR 


Dominus Rex verſ. Woodham. 

Juſtices of L P•PON a motion for an information againſt the defendant, 
23 who was a juſtice of peace; it was held, that a perſon in 
commit one ; ; 3 ng . 
in B. R. to execution in B. R. may be there charged criminally by a juſtice of 
the county peace's warrant. But that no ſuch juſtice can take a priſoner of 
gaol. . 3 . N 

this court out of the cuſtody of the court, and ſend him to the 

county gaol. 


— r 3 if * N L 
2 cn * a. AM OE ENT "_ —"_ as > P--.A * * . = * vet ein © W th * IT 2 * 4 - * - 
* —— — a WW to het. 4 _ * — 
" * _ , 
a 
— 
” * 1 * 
8 ” 1 5 
9 1 4 F : 
0 * 7 
* 2 4 
= 
- ” . 
” - * » 
9 0 * 4 —_— — — r —_— n 8 „6 
WY * . n 
I * 2 — * _ — A... 
"#6 -— 2% — — 
1 — . 


Feild verſ. Curtis. 


LE | T was held, that no releaſe could make the bankrupt a witneſs Bankrupt can- 
= q | . not prove an 
to prove his own act of bankruptcy. act of bank 
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4 Coleman verſ. Sayer. 
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At Guildhall coram Raymond C. J. 
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I | A Bill was drawn payable at ſix days fight, and preſented and Within what 
= accepted 8th of February, which made it payable the 14th, = wi _ 
3 | and the three days of grace brought it to the 17th, which was a dered, 
RES Saturday, and the acceptor ſtopt payment on the Tueſday following, 1 
4 before which the bill was not tendered. And upon this evidence it 

was left to the jury, who were of opinion, that the drawer was =— 


diſcharged at the end of the three days of grace, 
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Eaſter Term 
2 Gcorgii 2 Regis. In B. R. 


S$;r Robert Raymond, Kut. Lord Chief 
Juſtice. 
Hr Francis Page, Kut. 

James Reynolds, Eſq; L Juſticel. 
ir Edmund Probyn, Kut. 

Hir Philip Yorke, Kut. Attorney General. 
Charles Talbot, Eſq; Solicitor General. 


Goodright verſ. Hart et ux'. 


HE defendant as daughter and heir of the late admiral Ho- 


No relief a- 

gainſt a te- | "0 . . 
nant's refuſing fier brougm an ejectment, and recovered, and was put into 
to appear and oſſeſſion: the other ſide brought an ejectment, and Hart 


ee and his wife obtained a rule to be made defendants with the tenants 
Nerwent. in poſſeſſion, and entred their appearance: but the tenants, having 
been practiſed upon, refuſed to appear or make any defence; upon 

which judgment was ſigned againſt the caſual ejector, after a trial 

at bar had been granted; and a writ of poſſeſſion was taken out, 

and poſſeſſion delivered. Hart and his wife, the landlords, moved 

to ſet it aſide, inſiſting that the only reaſon for making the landlord 

a defendant was to ſecure a trial in all events, and to prevent the 

tenant from betraying the poſſeſſion. But the court refuſed to ſet 

aſide the judgment, ſaying that the rule was only, that the landlord 

ſhould be made a defendant anacum the tenants in poſſeſſion ; and 
therefore if they would not ſtand the ſuit, the landlord could not be 

let in. Qaere tamen, for this is giving tenants much too great a 

ower, and makes them abſolute maſters of the eſtate, and to chuſe 


their own landlords. See 11 Geo, 2. c. 19. F. 13. 
The 


— 
. _—— * 


2 th. at * — — 


Eaſter Term 2 Geo. 2. 831 


The court refuſing to relieve the landlord, he went down into 
the country, and prevailed with the tenants, on giving them ſecu- 
rity, to attorn to him; and then the plaintiff in ejectment came and 
complained to the court, and moved for a new writ of poſſeſſion. 
But the court refuſed to relieve him, there having been a regular 
execution of the firſt writ ; and ſaid the diſtinction was, that if im- 
mediately after the writ had been executed, the tenants had attorned 
there ſhould have been a new writ. But not where the poſſeſſion 
had continued as delivered for above a month, as it had in this caſe, 


Dominus Rex verſ. Inhabitantes de Norton in Com! Salop'. 
R. Abney excepted to an order of ſeſſions for diſcharging an Appeal muſt 
order of removal, becauſe the juſtices order was dated the * ee egg 


M eſſions after 


21ſt of June, and the ſeſſions order was not till Michaelmas ſeſ- removal, not 


ſions following, ſo that Midſummer ſeſſions intervened. 3 the 


To this it was anſwered, that by the expreſs words of the ſtatute 
the appeal is to be the next ſeſſions after the parties find themſelves 
aggrieved, which is not till the removal: and for ought appears, 
Michaelmas ſeſſions might be the next ſeſſions after the grievance. 
Ap! ſo it was held in the caſe of the pariſhes of Milbroo? and St. 
John's in Southampton, Mich. 1 Geo. 1. in B. R. To which the 
court agreed, and the ſeſſions order was affirmed. 


Between the Pariſhes of St. Michael Coſlany in Nor- 
wich and St. Matthew's in Ipſwich. 


PON an order of ſeſſions the caſe was ſpecially ſtated, on a If a ſon 
removal of Edmund Williams and Amy his wife, and Ed.- F uf 


: : a does not re- 
mund, Solomon and Amy, their children, from St. Michael's to St. move with 


Matthew's : that Edmund Williams the elder, the father of Edmund his father, he 


gains no ſet- 


Williams removed, was ſettled at Shipton Mallet, and afterwards lement in the 


removed to Bruton, where he continued twenty years, and had laſt place his 
Edmund the ſon born there, whom he bred up in his own trade father lived in. 
till nineteen years old, when he left his father and came to Nor- 
wich, and married, and had the three children. That ſince the 

birth of the children old Edmund the grandfather gained a ſettle- 

ment in Jſivich, to which the two juſtices removed the family. But 

the ſeſſions being of opinion, their ſettlement was not at Ipſwich, 
diſcharged the order. 
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Et per cur, The * of ſeſſions is be For there is no 
colour to ſay the ſon. and his family were ſettled at Iſnich, where 
they never were; and this is exactly the ſame caſe as that of 827 
woodhay and Wejnowodbay. Ante 438. N 41 Ne 


bk hn Le then an exception was taken to the order: of ſeſſions, that 
an adjourned it is ſaid to be made at a ſeſſions held by adjournment, ſuch a day ; 
ſeſſions, it and does not ſhew that the ſeſſions commenced within the time 
——_— preſcribes. by the act: it ſhould have been ad ſeſſionem inchoatam 
began in time. ſuch a day, and held by adjournment after, And for this fault the 


order of ſeſſions was ne ines mY 5 


The 7 of Schriven and Turner. 


Mandanus for A Mandamus was granted to the court of aldermen in Laber 
l to reſtore them to the office of yeoman of the wood-wharf, 


„„ affidavit of its Wie an ancient office and a freehold. 


Bowles val Bridges and Markwick, 


Whatis afuf- FNOVENANT on a deed dated 31 Auguſt 1720, whereby in 
— conſideration of 420 J. paid by the plaintiff to the —— 
| they covenanted, that they or one of them, on three days notice 
in writing, to be left at the bouſe of the defendant Bridges any 
time in a year, would accept, or cauſe to be accepted, 2000 /. 
South-Sea ſtock, and all additions and dividends, and pay for the 
ſame on transfer thereof 12,0001. with a proviſo, that if the 
plaintiff ſhould ſubſcribe in the 20 ber cent. ſubſcription propoſed 
to be taken in, and pay what is requiſite to the expiration of the 
contract; the defendanis ſhould pay the ſame over and above the 
12,000 |. but if the plaintiff did not tender the ſtock and dividends, 
then the agreement was to be void, and the defendants were to 
retain the 420/. Then the plaintiff avers, that the company did 
not take in any ſtock ſubſcription ; and although on 16 Auguſt 
1721, he gave notice in writing at the houſe of Bridges, that. on 
the 19th of Augu/i he would transfer the ſtock and dividends, ac 
licet he was ready at the Sourb-Sea-bouſe where the books were kept, 
and offered to transfer according to notice; yet the defendants, or 
either of them, did not accept the ſtock, or pay the 12, 000 . 
but refuſed, and ſtill do refuſe ſo to do. Dem inde, et pro cauſa, 
that it docs not appear what dividends or profits were made and 
tendered, 
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And Reeve pro defendente- argued, that the declaration was ill on 
that account, for he ought to have ſhewn what they were, that 
the court might ſee he made a tender of all. 2. The uſual hours 
of transferring ftock are not ſhewn, ſo it does not appear he was 
there the laſt inſtant of time, as he ought to be according to the 
caſe of Lancaſhire v. Killingworth, Salk, 623. 


Bootle nir, The dividends and profits are known and certain, 
and the defendants had the ſame opportunity to know what they 
were as the plaintiff had. 2 Co. 171. As to the ſecond exception, 


he agreed that if it reſted only on the tender, the declaration would 


be ill; but here he ſaid there was an actual refuſal, and that is 
enough, be it at any time of the day: and a great difference there 


was between a tender and refuſal, and a tender and non-accep- 


tance. 1 Inſt. 206.6, 5 Co. 114. Sed per curiam, The refuſal is 
not laid as an act done by the defendants, but only as a concluſion 
the plaintiff draws from the premiſſes: it is not ſaid to be adtunc 
et ibidem, ſo that for any thing appears it might be at another 
time and place: and the. plaintiff muſt preciſely intitle himſelf to 
the action. And as to the firſt objection, the declaration is certainly 
informal, and it is ſhewn for cauſe of demurrer. The plaintiff dil- 


continued on payment of coſts. 


Jones verſ. Maſon. 
At Niſi prius in Middleſex, coram Raymond, Chief Juſtice. 


} OUYN Ward of Hackney (who had been convicted for forgery) 
was a ſubſcribing witneſs to a bond ; and on producing the re- 


cord of his conviction, the plaintiff was allowed to prove his hand 


as if dead. 


Evans verſ. Thomas. 


HE roll of the judgment was carried in, in Trinity 1720, 

and docquetted ; but before filed was miſlaid and loſt. And 
Strange moved for leave to file a new roll, the defendant being 
dead, and the executrix conſenting: and cited King gui tam v. Bol- 
ton, ante 117. and Needham v. Grano, And after a rule to (hew 
cauſe, it was ordered accordingly, for there being a docquet, it 
could be no deceit upon purchaſers. 


Dominus 


If the witneſs 


to a deed be- 
comes infa- 
mous, he is 
to be conſi- 
dered as dead. 


New roll or- 
dered to be 
filed the for- 
mer being loſt. 
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Dominus Rex ver. Wynd et al. 


Vi ct armis is NDI1CT MENT for a riot, and riotouſly taking away two 


implied in a 


riot. 


Ejectment 
lies not for 
a tenement, 


Chriſtianity is 
part of the 


law. 


Of coſts on 
guaſhing writs 
of error. 


water-engines ; after verdict pro rege it was moved in arreſt of 
judgment, that there was no vi ef arms. 2 Keb. 133. 1 Vent. 26 8, 
Sed per curiam, The riotofe ceperunt, fregerunt et froſtraverunt, 
implies a force, and the indictment is well enough. Vide 37 Hen. 8. 
c. 8. Cro. Car. 345, 472. 2 Lev. 221. Sti. 12. Fudicium pro 
Rege. 


Goodtitle verſ. Walton. 


FT ER verdict pro quer in ejectment, the judgment was 

arreſted, becauſe it was for a meſuage, a garden and a ?tne- 
ment, and entire damages; whereas an ejectment de uno tenemento 
will not lie. Strange pro quer. 


Dominus Rex verſ. Woolſton. 

= E was convicted on four informations for his blaſphemous diſ- 

courſes on the miracles of our Saviour, And attempting to 
move in arreſt of judgment, the court declared they would not ſuffer 
it to be debated, whether to write againſt Chriſtianity in general was 
not an offenſe puniſhable in the temporal courts at common law: it 
having been ſettled fo to be in Taylor's caſe in 1 Vent. 293. 3 Keb. 
607, 621. and in the caſe of The King v. Hall, ante 416. They 
deſited it might be taken notice of, that they laid their ſtreſs upon 
the word general, and did not intend to include diſputes between 
learned men upon particular controverted points. The next term 
he was brought up, and fined 25 /. for each of his four diſcourſes, 
to ſuffer a year's impriſonment, and to enter into a recognizance 
for his good behaviour during his life, himſelf in 3000 J. and 2000 /. 
by others, 


Rejindoz verſ. Randolph. 


HE writ of error being returnable before judgment given, was 

quaſhed, and the plaintiff in error paid coſts; it appearing 
to be his fault in uſing the writ after he knew it was ſpun out b 
his own motion in arreſt of judgment. The court ſaid they would 
have made the defendant in error pay the coſts, if it had appeared 
that he entered continuances on purpoſe to defeat the writ of error. 


2 | Trinity 


bY 


James Reynolds, E, 
Fr Philip Yorke, Kut. Attorney General. 
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Hr Robert Raymond, Kut. Lord Chief 


- Juſtice. 


Nr Francis Page, Kut. 


Charles Talbot, Eſq; Solicitor General. 
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Dominus Rex verſ. Lewis. 


TRANGE moved for a mandamus to three juſtices of peace iind, to 
in Brecon, to take ſecurity on articles of the peace exhibited take ſecurity 
_- againſt the defendant in B. R. and produced an affidavit of “ articies. 
his being ſeventy years of age, and unable to travel; and cited 
Seymour's cale, Mich. 6 Ann, and it was granted in this caſe. 


N. B. Tri ſequen, on affidavit of having kept the peace, and 
being unable to come up, the recognizance was diſcharged, 


Worral verſ. Bent et al. 


FTE R verdict in ejectment on two demiſes, where the ſecond Where there 
was laid to be of other lands, -it was objected on error, that 3 


the judgment is only to recover terminum ſuum in the ſingular num- rent lands. 
| judgment to 


W ME FS. ah recover his term, in the ſingular number, is ſufficient, 
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ber, ſo uncertain 2 Sed per curiam, It is 4. et in tenementis 
pracd”, „ which reddendo ſingula fingulis is well enough, for there is 
but one term in each part of the premiſſes. Judgment affirmed, 
Strange pro de . in errore. 
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* Rocheſcile nl Leibman. a 1901 » 


The ſtatute of | HE plaintiff dend an action upon a, bill of: edi ge, —_ 
limitations 1 to which the defendant pleaded the ſtatute of limitations, 4 = | 
will not a the plaintiff replied himſelf beyond ſea, . to which the defendant 
on bill where demurred. And Reeve objected, that no actions on the caſe are 
plaintiff is be- within the proviſo, but actions on the caſe for words: and Cited 


youd ſea. Cro, Car. 245, Show. 98. 


Parker contra, Where the words of a ſtatute are e general, they 

are to be underſtood | in that ſenſe. 10 Co. 101. It is impoſſible to 

. think ſo trifling an action as for words ſhould be ſaved, and not 

thoſe which are founded on a contract; beſides, it has been deter. 

mined that the proviſo extends to this caſe. 2 Saund. 120. 2 Mod. 
71. Lutw, 244. Et fer curiam, en * the n 


Dominus Rex Uk 9 


Quo wwarranto 1 MATION iz natura de quo warranto againſt the defear 
„ dant, to ſhew by what authority he claimed to be bailiff of the 
fee. ville of Southwold in the county of Suffolk. And on demurrer it 
1d, Raym. was objected by Huſſey, that it doth not appear Southwold is any 
hl corporation, either by charter or preſcription, ſo as to make this a 
*  vuſurpation upon the crown; it may be only a private office, as bai- 
liff of a manor, for a ville is not a borough, and ballious is but a |= 
ſervant. 2 Cro. 177. Sed per curiam, It is ſaid to be an ancient 
town, and that this is a publick office, an office of great truſt and | 
pre-eminence within the town, fangens regimen et gubernationem 

villae praedict', et adminifirationem fublicae juſtitiae infra eandem 
villam, all which is confeſſed by the demurrer. And certainly the 

ſetting up ſuch an office is a uſurpation, Suppoſe a man ſhould {et 

up to preſide at 1/ington as a publick officer, and have n/ignia car- 

ried before him, is not he to be puniſhed for this, and have you any 

other way to come at him but by ſuch an information ? It is never 

laid otherwiſe. than that it is a publick office N to the: rann 

ſtration of publick juſtice. . Bro rege. 
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"Hetherington u un”, Kc. wa. Lowth. 


HE defendant pleaded the privilege of 2 B. and the e plaintiff A Pegs rf 


moved to {et it aſide, he ſuing as an attorney of B. R. upon 


the foot of privilege taking away privilege. | But the court ſaid, that 


was a point of law which they would not determine on a motion, 


wi put the n to demur to it. ue oh W 0 


N. B. This was moved again next term by Nerve, and we pro- 
duced the declaration, by which it appeared the plaintiff ſued 
by original, which was held a waiver of his privilege. 


Rutter 1. Redſtone. 
\ "FTER error in the Exchequer Chamber the tranſcript was B. R. does 


not ſend the 
brought back and amended in B. R. by the original record. |"; 1 mi 


And it was held neceſſary to make the amendment here, as this chequer 
differs from the caſe of a writ of error from C. B, becauſe the Chamber. 
Common Pleas ſends up the very record, and the King's Bench 

ſends only a tranſcript. 


Higgs verſ. Evans. 


R. Ketelbey moved to quaſh the writ of error, wi it ap- 2 
red there was twenty-nine years between the judgment dough ap. 
and the bringing the writ, whereas the party is reſtrained to twenty pears 29 years 


years. Per curiam, $0 bei is, but this will be to deprive him of the _ Judg- 


benefit of replying the exceptions in the ſtatute. Ni cap. per motio- 
nem. Strange pro r, in errore. 


Dominus Rex verſ. Archiep' Ardmagh et Nathaniel' 
Whaley, clericum. 


Intr. Trin. 13 Geo. 1. rot. 143. 


\RROR of a judgment in B. R. in Hibernia on 3 are in- Where I con- 
pedit brought by the crown againſt the rr f Ardmagh fels and avoid 


h 
— 1 Nathaniel Whaley, clerk. 1 


it may be 


The declaration ſets forth, that Michael Boyle late FAR TT WY of Paſſed over 


and iſſue ta- 


Ardmagb was ſeiſed as of fee, in right of his Archbiſhoprick, of the ken upon the 


, advowſon avoidance. 


Nn 
et - 


advowſon of the church of e and being ſo ſeiſed he col- 
lated Bartholomew Vigors, who: was admitted; and afterwards made 
biſhop of Zegblin and Fernes by King aan and Queen Mary, 
whereby it belonged to the crown to preſent upon ſuch emotion . 
that during the vacancy Queen Mary, and then King W iltiam,” and 
then Queen Arne, died, and ſo it belonged to King George che firſt 
to. preſent, but the Archbiſhop and Whaley obſtruct, | 
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The Archbiſhop - prays cher of the writ, and then Meats, that. 
true it is that Michael Boyle was ſeiſed in right of lt Archbiſhop- 
rick, and that the church became vacant b omotibh bo 
 Vigars, unde it belonged to the crown to prelelt 5 Ms turn : but 
then he ſays, that King William and Gen Mary by letters patent 
23 February, 3d of their reign, granted to Peter Drelincourt the 
deanry of Ardmagh, with all.its rights, members and appurtenances, 
by virtue whereof he was pofleſſed of the church of Ardmagh as a 
member of the deanry, and enjoyed the ſame to his death: that 
Michaet Boyle died, and Narciſſis Marſh ſucceeded him, and be- 
came ſeifed of the advowſon, and upon his death it came to Thomas 
Lindeſay, in whoſe time Vigor the promotee died; that Drelin- 
court is ſince dead; by which the right of preſenting was in Tinde- 
Jay, who 5 May 1722. preſented the other Jiendant Whaley, who © | 


is now incumbent. 


The defendant Yhaley likewile prays oyer of the writ ; and then 
pleads, that he is parſon imparſonee of the collation of the late 
5 Archbiſhop : that the church did become vacant by the promotion 
IM. | of Vigors, and that the crown preſented Drelincourt, who was ad- 
mitted, inftituted, and inducted : then he deduces the title from 
Boyle to Lindeſay, as in the Archbifhop's plea, with the death of 
Vigors; and ſays, that Drelincourt died 8 March 1721. and Linde- 
fay 5 May following preſented him, upon which he was put into 
poſſeſſion of the living before bringing the King's writ ; and con- 
cludes with a traverſe, that the church is ſtill vacant by the Poms 


tion of Vigors, as is alleged in the declaration. 


The Attorney General as to the Archbiſhop's plea demurs; and 
fhews for cauſe, that it is not averred in the plea, that the church of 
Ardmagh was à member of the deariry; or enjoyed as ſuch by Vi- 
Lors, or preſented to as ſuch by King Milltiau, and Wen 4 


And the 8 Joins in demufrer. 


331 1 


As to Whaley 8 plea, the Attorney pte, that Klug 2 and 
n Mary did not preſent Dreliaccurt to the church of A. mags, 
and concludes to the country, ks | 
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To. this "replication Whaley demurs generally, and after a Foinder 
in demurrer, and ſeveral continuances, there is judgment in B. R. 
in Hibernia, that the Archbiſhop's plea i is a good bar, and that the 
Attorney's: replication. to Mhaley's * is W ; Ideo — 
tes cant inde fine die, &c. 


Of this judgment a wall of error is brought, the general errors 
aſſigned, and in nullo oft erratum is pleaded. 


Strange pro rege argued, that the court below hay erred in both 


inſtances. 1. In giving judgment, that the Archbiſhop's plea is a 
good bar; and 2. In adjudging that the ad General's — 
tion to Whaley s plea is inſufficient. 


As to the firſt point, I need 5 to enumerate the cauſes which 
are ſpecially aſſigned in the demurrer : and it is inconſiſtent to ſay 
the living belonged to the Archbiſhoprick, and at the ſame time inſiſt 
that it paſſed by the King's grant of the deanry, But then it will 
be rightly urged, that the King can have no writ to the biſhop, un- 
leſs he overthrows both parts of the judgment: and therefore I ſhall 
endeavour to ſhew, that the judgment in. favour of Yhaley's plea, 
and againſt the Oey. s replication, is as erroneous as the other, 


And upon this the principal queſtion will be, whether the tra- 
verſe at the end of Mbaley's plea be ſo material, that the Attorney 
General could not paſs it over, and take iſſue on the preſentation 
of Drelincourt, as alleged in the plea. And that will depend on the 
conſideration whether the plea without the traverſe had ſufficiently 
confeſſed and avoided - the title of the crown, as ſet forth in the 
declaration, For if it had, then the traverſe will be improper 
and immaterial : if it had not, then a traverſe might be neceſſary, 
and if it was well taken, the Aue General could not paſs it 
over. 


But I take it the plea of Mr. Whaley is a full confeſſion and 
avoidance, The title {ct up by the crown is a prerogative title (not 
now to be diſputed) to preſent upon the promotion of Bartholomew 
Vgors to the biſhoprick of Leghlin and Ferns, The ſubſtance of 
Whaley's plea is, firſt a confeſſion that there is ſuch, a prerogative, 


and that Vigors was 10 promoted; but then to avoid the King's re- 


covering in this ſuit, he ſays, that the crown has had its turn al- 
ready by the preſentation of Drelincourt. By this plea all matiers 
in diſpute, except the preſentation of Drelincourt, are agreed.. The 
Vacancy by promotion is agreed ; the prerogative 1s agreed ; and the 


only thing remaining in controverſy is, whether the crown has exer- 
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Vel. 151, 221. 
Lat. 156. 
5 Co. 24. 
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ciſed the prerogative in this hes To. e the — 
General very properly anſwers, that the crown has not had its turn, 
for that they never preſented Drelincourt; and if the cauſe had | 
gone to trial upon that iſſue, it would have been tried upon the 
moſt material point, nay the only point remaining in diſpute; As 
therefore this plea without the traverſe is a full confeſſion and avoid- 
ance, it would be miſpending time to cite caſes, to prove that 


here I confeſs and avoid, I ought not to treffe: the confeflion 


and avoidance is a full defente of itſelf, and to add a traverſe is but 
to make che Plea repugnant. | 


There remains only one thing to be added upon this had, and 
that is, that as the traverſe was immaterial, it was in the election of 


the Attorney General, either to demur upon that account, or to 


paſs it over, and offer a new traverſe upon the matter of Drelin- 
court's being preſented by the crown, For this there was a cafe in 
B. R. Mich. 5 Geo. King qui tam v. Bolton. There the' plaintiff 
declared in prohibition, that he was duly elected a common council 
man of London, and the defendant had petitioned againſt him in 
the court of common council, which had no juriſdiction to exa- 
mine into the validity of the election, the cognizance whereof be- 
longed to the court of mayor and aldermen: the defendant in his 
plea ſtates his own election, and that he petitioned againſt the 
plaintiff in the common council prout ei bene licuit, and then con- 
cludes with a traverſe, that the juriſdiction is in the coatt of mayor 
and aldermen : the plaintiff 3 in reply paſſes over this traverſe, and 
offers another iſſue on the point whether the common beit had 


the juriſdiction: and on demurrer it was reſolved by the whole 


court, that the true point of the prohibition being, whether the 
court to be prohibited had juriſdiction or not; it was improper for 
the defendant to go off from that, and offer an iſſue as to the juriſ- 
diction of the mayor and aldermen; and that though the plaintiff 
might ſafely have demurred, for the immateriality of the traverſe, 
yet he was not bound to do it, but was at liberty to take a new tra- 
verſe, in order to bring the merits of the caſe in iſſue: purſuant to 
which reſolution judgment was given for the plaintiff in prohibi- 


tion, and upon error in Parliament that judgment was affirmed. 


But whatever ſhould be the opinion of che court upon the que- 
ſtion, whether a traverſe could be added, yet I apprehend the tra- 
verſe here taken by M haley is an ill travetſe, and we being upon 
a demurrer muſt go back to the firſt fault, which is in the defen- 


dant's plea, The plea has ſtated the fact, and whether that fact 


amounts to a plenarty againſt the crown is a conſequence of law 
ariſing upon that fact. The traverſe here is, that the church is not 


now vacant, which being a conſequence of law, ought not to be 
2 traverſed, 


ONS. 


But then it was argued below (and will be inſiſted on here) that 
if the Attorney might take a new traverſe, yet his preſent traverſe is 
ill, becauſe it ties up the defendant to prove a preſentation, when 
inſtitution and induction i ſufficient. | | 


To this I anſwer : that the law is not fo, there muſt be a pre- 
ſentation to make the church full againſt any common perſon who 
has the right, and much more againſt the crown. So is 6 Co. 50. 4. 
1 Leon. 226. Here the only act pleaded to be done by the crown 
is the preſentation ; the inſtitution and induction being the acts of 
others in conſequence of that act: the traverſe therefore was pro- 
per, in denying the only act alleged to be done by the crown, and 
the only act that could create a plenarty againſt it. | 


Another objection was, that it appears upon the record, that Where the 
Vigors the promotee died before the guare imprdit brought, and get _ 
therefore (ſay they) this is not a caſe within the reaſon on which 8 
the prerogative is founded, (viz.) that it is but changing one life the incum- 
for another. If this objection had any authority in law to ſupport — i 
it, it might be reaſonable to go into the conſideration of it: but as is not neceſ- 
the life of the promotee was never thought neceſſary to be averred, we Fe * 
it is plain the law was taken to be otherwiſe, The patron, the mi . 
biſhop, and the metropolitan may lapſe, ſed nullum tempus occurrit promote. 
regi; and the caſe in Ow,'2, which is an exception to the rule, does 

not come up to this caſe ; for there it is put of a leſſee pur auter 

vie being attainted of treaſon, where no doubt the King muſt pre- 

lent during the life of ceſtuy que vie, becauſe his title continues no 


longer, 


For theſe reaſons I apprehend the replication is good, and the 
judgment in both inſtances, on the Archbiſhop's plea, and the At- 
torney's replication to Mhaley's plea, is erroneous, and ought to be 
reverſed, and a writ awarded to admit his Majeſty's clerk. 


Darnall Serjeant contra. I ſhall infiſt that upon the whole record 
there does not appear any title in the crown to preſent at the time 


of bringing the quare impedit. Here are thirty years after the pro- 
motion, 


_ Trin ty Term 3 Geo. 2. 
Wo motion, which are. not accounted for; 1 * though 1 am not to 
Wi diſpute ' whether there is ſuch a prerogative, yet ſurely the crown is 
4 bound to exerciſe it in a reaſonable time. The reaſon given for the 
1 prerogative is, that it is but changing one life for another, and the 
1 patron has an equal chance: but if the crown can ſtay till the per- 
bt 4 ſon Promoted i is dead, then a new life is put upon the patron, and 
| 14808 ſo far he is prejudiced by the promotion. In many caſes fempus oc- 
1 currit regi. Regiſt. 31. Co. El. 44. Ow. 2. Co. Fac. 216, 
1 bl Cro. El. 119. 1 Bulſt. 26. 
= | Againſt a rightful patron inſtitution ad induction is not enough, 
Wo but here the King is not rightful patron, he has not the permanent, 
1 only a tranſitory right, as in the caſe of lapſe. 
1 As to the traverſe in the plea: : the vacancy. is the foundation of 
VF the King's bringing the quare impedit: and therefore it is traverſing 
Wi: the moſt material part of the declaration, Cro. Car. 61. And if ſo, 
bl then the Attorney General could not E it over, and take a new 
1 traverſe. Hob. 318. Lutw. 1560. Hutt. 96. 
1 ip f 95 
1% Per curiam, It is  impoſiible to maintain the primate's plea, 
1 which neither ſhews a preſentation, nor that the church was a 
= member of the deanry : therefore all the facts alleged in that plea 


— 

n 
1 _ 
— 


are to be laid out of the caſe, not being admitted by the demurrer, 
becauſe ill pleaded. 
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= As to Whaley 8 plea; it is a full confeſſion and N without 
= the traverſe; which for that reaſon i is immaterial, and might. as ſuch 
1 be paſſed over. 


As to the length of time: there is no Joubt but tempus occurrit 
regi, if there had been a preſentation ; for the King's is the net 
1 turn, and if he ſuffers another to preſent, and the incumbent dies; 
1 the turn of the crown will be as much gone, as it would be in caſe 
1 of any common grantee of the next avoidance : but upon this re- 
cord we muſt take it, that the King comes before any preſentation : 

and no caſe is cited to prove the crown is limited in point of time. 

If it muſt be done in the life of the promotee, a declaration will 

not be good without averring his life, which was never done. In 

the caſe of ſimony the crown was not barred by ever ſo many pre- 

W. & M. ſentations before the act of Parliament ; and if the grantee of the 
1. c. 16. next avoidance ſhould come at one hundred years diſtance after the 
death of the incumbent, he muſt have his turn, if there has been 

no. preſentation all the while. If a common perſon had preſented 
Drelincourt, he being dead the crown would have loſt its turn: 

but without a preſentation it can be no plenarty againſt the * 
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who has the right, which is the crown in this inſtance, though the 
advowſon is in another, which cannot alter the caſe, | 


We are all therefore of opinion, that the court below has erred 
in both inſtances, and therefore the judgment muſt be reverſed 77 
toto, and a writ awarded here (as it ſhould have been below) to ad- 
mit his Majeſty's clerk. 


Upon error in Parliament, the Houſe of Lords were of opinion, Where the 
that this being a civil ſuit of the crown, the writ of error was Ling > rang 
abated by the death of the King, and therefore reverſed the judg- 8 
ment of reverſal in B. R. And a new writ of error being now pedi, it abates 
brought, and the ſame record returned, the court was not inclinable by his death. 
to ſuffer it to be ſpoke to, looking upon themſelves only as a 
channel to convey the cauſe again to the Houſe of Lords. But 
Boatle preſſing to be heard as to a new point, objected that the 
traverſe at the end of the incumbent's plea was material, becauſe 
what went before could not in all events be a turn, ſince the pre- 
ſentee, for any thing that appears, might not ſubſcribe the articles: 
and cited 5 Co. Windſor's cafe. Winch 13. 2 Cro. 650. Yelv. 115. Subſeribing 
Sed per curiam, Then you are not parſon imparſonee to be let in the articles 
to controvert this, for you have not alleged a ſubſcription of the _ 
the articles; and it is as neceſſary in your plea as in the King's Par inpedit. 
count, though the truth is it was never alleged in either. 


As to the other points, the court ſtood to their former opinions, 
and reverſed the judgment given in Treland, and gave judgment for 
the King. „ | 


N. B. On a ſecond writ of error in Parliament, all the Judges 
attended, and were unanimouſly of the ſame opinion with the 
Judges of B. R. notwithſtandipg which, the judgment of B. 
R. in England was reverſed, and the judgment in Ireland ſet 


up again, 


Dominus Rex verſ. Hayes. 


ITE defendant was indicted for forgery of a bond: and upon Amendment 
the trial there appeared a variance in the addition of the obli- made in a 
gor, upon which a ſpecial verdict was found, the Chief Juſtice gg 
- doubting whether it was a variance or not, it being peroch for pa- 1518. 
roch: and after the verdict was drawn up, the proſecutor moved 
tor leave to amend the nifi prius roll by the record of the indict- 
ment, which was right; and alleged, that the record of ui prius 
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On a ſpecial 
verdict in a 
criminal caſe 


defendant 


need not be 
in court. 


Strange pro 
def”. 


.. 


had been de up by the 1 8 in court 5 the defendant, who | 


might be ſuſpected to have made it wrong on purpoſe. 


The court ſeemed to think this was amendable at common law, 
there being ſomething to amend by: but they ſaid there was no 
occaſion to give any opinion upon that, ſince they were warranted 
to amend it, as being a fault committed by the * Who 


ought not to take * of it. 


The variance being thus reibe out of the caſe, the cauſe was 
put into the paper to be argued upon the ſpecial verdict; and the 
counſel for the defendant attempting to ſpeak, it was inſiſted that 
the defendant ought to be in court, as upon motions in arreſt of 
judgment, To which it was anſwered, that a motion in arreſt of 
judgment is after a verdict ; whereas till this ſpecial verdict is ar- 
gued and determined, the defendant is not to be locked upon as 
guilty : and the court thought this a reaſonable diſtinction, and ſuf- 


fered the defendant's counſel to go on, 


And then it was argued, That it was an imperfict verdidt The 
indictment is for three diſtin facts: 1. For forging a bond; 2. 


for publiſhing /uch bond ſo by him forged ; and, 3. for publiſhing 
a bond, knowing it to be forged. To theſe three offenſes the de- 


fendant pleads Not guilty, and the jury were charged to inquire 


of the whole, and in their verdict they find, that he forged a bond 


in the words and figures following, and that he publiſhed the ſame; 
but they ſay nothing as to the third offenſe, but . conclude, that if 


upon this evidence the court is of opinion he is guilty of che facts 
charged in the indictment, then they find him guilty; and if the 


court think him not guilty, they find accordingly. 


Upon this ſtate of the caſe it was inſiſted on, that the j jury eight 
to find all the iſſues with which they are charged; and ſince the 
evidence extended to two facts only, they ſhould have found him 
Not guilty as to the third. 3 Lev. 5 5. Treſpaſs for taking a gown 
and manteau : it is found ſpecially, that the defendant took the 


gown for a tax, and ſaid nothing as to the 3 and held a 
diſcontinuance. Cro. Elix. 133. 2 Roll. Abr. 722. pl. 19. and 


2 Sid. 86. it is ſaid, that in all ſpecial verdicts fb 1 will not 
adjudge of any matter of fact but that which the jury declare to be 
true of their own finding. Trials per pars 236. Here the court are 
ſpecially tied down, to ſay whether upon the evidence laid before them 
the defendant is ouilty of all the facts; and that they cannot fay, 
becauſe there is no evidence as to one. Co. Litt. 227. a, A verdict 


that finds part of the iſſue, and nothing as to the reſt, is inſufficient 


for the whole: as in an information of intruſion into a meſuage 
and 


1 
3 


3 


and one hundred acres of land, the jury find as to the land, and 


nothing as to the houſe, it is void for the whole. Godb. 57. 2 Leon. 
194. Hard. 166. 


| | R N A . * 0 | * f 
The court held, that as the verdict ſtood; they could not give The duty of 


the court on 


+ 


judgment that the defendant was guilty of all the offenſes, the evi- ſpecial ver. 


dence only warranting them to adjudge him guilty of the two firſt, dict. 
the laſt not being confined to the ſame bond ; or if it was, yet every 
publication is a diſtinct offenſe, But then they thought themſelves 
not tied up by the ſpecial concluſion, but that the whole evidence 
being laid before them, they were to do what the jury ought to have 
done. And therefore they adjudged, that upon the matter referred 

to them by the jury, it appeared to the court that the defendant 
was Guilty of the torgery and firſt publication, and Not guilty of 
the reſt. | | 


Judgment not having been figned, the court was of opinion, the May movein 
defendant might move any thing in arreſt of judgment. And Fe e A 
having been taken notice of by the counſel for the King, that the judgment 
forgery was laid to be contra formam ſtatuti, and the judgment "80: 
prayed upon the ſtatute ; it was then objected by the counſel for the 
defendant, that all the proceedings againſt him were void, for that 
the certiorari and the venire and diſtringas were as if it had been an 
indictment at common law; and many precedents were cited, 


where the proceſs always run, de guibuſdam tranſgreſſionibus et con— 


temptibus contra formam ſlatuti. And indeed that diſtinction had 


been kept up in all the forms of the crown-office. But the court 

thought it not neceſſary, for a certiorari to remove all indictments A certiorari | 

will remove one for forgery on the ſtatute; and the jury are ſum- ee eat 

moned to try whether he is guilty of the offenſe whereof he is in- ene 3 

dicted, which is a ſufficient warning to appear in the cauſe : and ſeribe whether 
the offenſe be 

therefore they pronounced the judgment upon the ſtatute, and he 118 e 

ſtood in the pillory at Charing-croſs, and had one ear cut off, and germ farur'. 

then was carried to the King's Bench, to ſuffer a year's impriſon- 

ment; during which he moved for the liberty of the rules, which 


was denied, he being in execution, 
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Sir Robert Raymond, Kr. Lord Chief | 


Juſtice. 1 
Hir Francis Page, Kut. 
James Reynolds, Eſq; 

Nir Edmund Probyn, Kr. 
S$:r Philip Yorke, Kut. Attorney General. 
Charles Talbot, Eſq; Solicitor General. 
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HE defendant concluded his plea with unde petit judicium ſed !! 
(inſtead of þ) the plaintiff actionem manutenere debeat, And | 
on demurrer the plaintiff ſhewed it for cauſe, and the des- 
fendant joined in demurrer. And coming afterwards to amend by = 
the draught under counſel's hand; it was objected, that the intent 


of requiring miſtakes in point of form to be ſhewn for cauſe of de-. 


murrer, was to give the party an opportunity to amend before he ME 
proceeded any further: but if after notice of his fault he will be ſo 
hardy as to join in demurrer, he is not intitled to the favour of Þ 
amending. And the court now ſtrongly inclined againſt giving 
leave to amend; till Parker at another day cited Cro. Car. 144. 
and Hil. 8 Ann. in B. R. Brownjohn v. Doyley, where the avowry 
was amended by the draught under counſel's hand, after there had 
been a demurrer, and the cauſe made a concilium: upon the au- 


thority whereof they gave leave to amend in this calc, . 
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8 Stephens verſ. Haughton. 3 | 


e wy i gs | tween treſpaſs 
ter of Weſtminſter for an amercement at the court-leet, for zn n 


making bread wanting weight, contrary to 8 Ann. c. 18. which as to avow- 
gives the leet juriſdiction. And on demurrer it was held to be an": 

ill avowry ; becauſe it was not averred, that the defendant was 

guilty. And a difference was taken between replevin and treſpaſs ; 

that in treſpaſs the conviction 1s ſufficient to juſtify the officer, whe 

is only to excuſe himſelf, whereas in replevin the defendant is an 

actor, and makes title for a return of the goods. Carth, 73. Mo. 


75. Cro, El. 88 5. Skinner: 587. 


[* replevin the defendant avowed as bailiff of the dean and chap- Difference be. 


Another objection was taken and allowed, that it appeared the amemeneus 
amercement was by the jury, and not by the court, as it ought to 8 = 
be; and that there was no afferement. 3 Lev. 19, 206. 8 Co. 38. not by the 

Jury. 
For theſe reaſons the avowry was held ill, and the plaintiff had 
Wen or: „ ig 5 


: Enys verſ. Mohun. 


N covenant the plaintiff declares on a leaſe made to Cofier, Repleadet a- 
. warded after 


which he lays to have come by aſſignment to the defendant. war | 

| | PF 3 an immaterial 
The defendant pleads, that Cœſier did not aſſign to him: and after iſſue. 
iſſue joined, a repleader was awarded, it being an iſſue joined on 
what is not alleged in the declaration; for that does not ſay Cofier 
aſſigned to the defendant, but that it came by aſſignment, and 
there may be many meſne aſſignments: and the court held this to 


be an immaterial, and not barely an informal iſſue, becauſe the fact 


2 . 


found does not determine the right. 


Edgeworth verſ. Smaldridge. 


3 1 | „b be ſued for a 
a legatee ſues him in the Arches, which is a court held within ale x HR 


the dioceſe of London, but belonging to the Archbiſhop of Canter- he proves the 
bury. The defendant moved for a prohibition, he living in Hert- yl hong he 
W and therefore by the 23 H. 8. c. 9. ought not to be cited i 3 
out of the dioceſe, this not being within any of the exceptions in cele. 

the ſtatute. Sed per curiam, The general ſaving as to probate of 


Vor. II, 10 G wills 


; | H E executor proved the will in the prerogative coutt, and Executor may 
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1 wills extends to this, which is a es of their having juriſ. 
$34 diction to cite a man out of the dioceſe to prove a will; and if his 
[| living out of the dioceſe in which the wilt was! proved be an objec. 3 
4 tion to ſuing him there for a legacy, it will overthrow the juriſ- 
4.2 © diQibn of the ſpirſtual court as tô legacies: the executor: by.) pre dving =, 
1 the will in the Arches ſubmits to the juriſdiction of that court: it 
48 is the Arches, and not the prerogative. court, where the will is to 
„ be proved; atid it is proper the executor ſhould be ſued i in the court 
ii where he muſt render an account and get his 2 . - 
1% A, Aly ne. e506: - 
1 Juſtices of E E defendant was brought up by habeas corpus, being com. 
T9 WT TIF: | mitted to Woodftreet Counter, for teloniouſly marrying Bridget 
1128 commit a per- Reading, contrary to an Iriſh act of Parliament, 6 Ann. in order to 
1 fon offending be tranſmitted to Ireland to * tried, 10 offenſe being committee . 
1 F f 
1 3 | | 
"00 order to be : 
3 ſent over. Strange moved that he might be diſcharged or bailed, inſiſting 
= that juſtices of the peace in England are confined, to act only as 0 N 
= ſuch offenſes as are againſt the laws of England, and committed in | 
| It England; and the proviſo in the habeas corpus act gives no power as | 
= to offenſes in Treland, but leaves it on the former K— ] 
| L Sed per curiam, It has been dohe in colohel Lundy s caſe, 2 Ven. = 
ru 4. and in 3 Keb. 785. the court refuſed to bail a man corinfitted ; 
1 157 a murder in Pirtugal. If application - not made to have hm i 
4 ſent over in a reaſonable time, you may app! y again, * | 
. Thereuf pon the defendant was remanded, and upon application 
i to. the ſecretary of ſtate, it was referred to Mr. Attorney General, 
C to conſider of the manner of fending him over: and upon an at- 
'F} | teMdance by counſel, Mr. Attorney reported, that he might be 


taken from the Counter by a meſſenger, who ſhould have a war- | 
rant to carry him to. Ireland, whither he was carried, tried, con- 
demned, and excruted, 
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erſon, but lying in the adjacent pariſh, that he lived in EJfead, ſerlemeot 

deration of the caſes of South Sydenham v. Lamerton, ius 
ante 57. and St. Johns in Hertford v. the Pariſh of Amwell, g, „, 


lived where the 3 . was, and held à ſetilement there. 


Dominus Rex vezſ. Taylor. 


"A N indictment was quaſhed for generality, being calumniatrix Indigment 
f A et communis et turbulenta pacis perturbatriæx, ac lites, rixas et ioo general. 
pugnas mavit et incitavit, et quengam Joſepbum Atherton verbis, con- 
rymeliis, es opprobriis abuſa fuit in dpmo ipfius J. A — 


Whitlock ver . Humphreys. | 


| PON debate it was ſettled, that to ſave coſts for not going Practice. 
Aon to trial, it would be ſufficient to countermand notice in , B. Boch 
a town cauſe two days, and in a country cauſe four days before the are nor to be 


zes: and that it ſhould. | SS F 
aſſizes; and that it ſhould be a general rule, without conſidering the 27 ce, 


* 


charges or inconveniencies in any particular caſe. Frogmorton 


and Norcliffe, 


the countermand was 16th, and the allies 19th, and helg that coſts ſhould be paid. 


Dominus Rex ver /. Greenhaw. 


4 the ſtatute labour in the highway, on producing a precedent 
where it was done, in the gaſe of Rex v. Eachprd, 12 Geo. i. 


Law verſ. Davis. 


J[PON a ſpecial verdict in ejectment, the queſtion was upon What words 
the following words, whether the ſon of the deviſor took an _— life. 
eſtate for life, or an eſtate-tail ; ** Item, I give and deviſe my lands 2 
1 : He 3 


WE Tn FLORES In Ts RENE 4 4 * 2228 Pa/. 4 Geo, 
9. This was held ta be a ſettlement in the pariſh" of Elfead. >. inthe cafe 

| | e EET of Stapleford 
in Leiceflerſtire, he took 30. pen amum in the place he was certificated to, and 40 J. in the next pariſh, but 
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7, ed RE Fol verſe. Ward. 


% in A. to my wife Anne for her life, and after her deceaſe to my 
« ſon Benjamin and his heirs. lawfully, begotten, v2, the: firſt, 
ſecond, third, fourth, and every other ſon and ſons ſucceſſively 
lawfully to be begotten of the body of my ſaid ſon Benjamin, 


A 


"I and the heirs of the body of ſuch 4 ſecond, third, fourth, and 


every other ſon and ſons according to ſeniority ; and in default of 
ſuch iſſue, to my right heirs for ever,” And it was held by all 
the court, that though the firſt words, if you ſtop at the viz. would 
carry an eſtate-tail to Benjamin, yet according .to Hob. 171. what 
comes after the vig. muſt be taken in to explain the former words, 
and by the laſt it appears he intended his ſon ſhould not have it in 
his power to prevent the eſtates; being enjoyed by his children ; or 
if he had none, from reverting ”to the right heirs of the deviſor: 
and they ſaid it was no new thing in conſtruction of wills, to let 
ſubſequent words intirely deſtroy the force of preceding ones, as in 
the common caſe of a deviſe to A. and bis heirs, and if he dies 
without ifſue, remainder over: the firſt if alone would certainly 
carry a fee, but the latter qualify the former, and make it an eſtate. 
tail. So if a deviſe be to A. and his heirs, and for want of heirs 
then to B. the brother of A. theſe laſt words reſtrain the word 
heirs to mean only heirs of the body, becauſe it is impoſſible that AJ. 
can want an. * general whilſt he has a brother. 


«= Lu 
2 


n is © 1 HE plaintiff declared upon a contract of marriage againſt the 


part of the 


defendant by the name of Knox Ward, Eſq; The defendant 


ward . pleaded in abatement, that the late King by letters patent under the 


perſon. 


fo before the words of creation, and then demurs. 


great ſeal of Great Britain, dated 29 Fun anno regni ſui undecimo, 
created him King at arms and principal herald of the ſouth, eaſt, 
and weſt parts of England; et nomen ei impoſuit Clarencieux, to 
hold tam diu quam ſe bene gereret ; unde he is not ſtiled Clarencieux 
in the bill, he prays it may abate, The plaintiff prays oyer of the 
letters patent, by which it appears he is ſtiled Knox Ward, Eſq; 
And on argument 
it was held by the court, that this muſt be taken, not as an addi- 
tion, but as part of his name; according to Sir Willian Dethict's 
caſe, Cro. El. 542. 1 Leon. 248. and therefore they gave judgment 
to abate the bill. Poſt. '/ 3 — 
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Dominus Rex verſ. Acton. 


THE defendant was the deputy keeper of the Mar/halfea kf Court will not 


fon: and upon the addreſs of the Houſe. of Commons wa 


examine wWhe · 
N | | | a A ther a man be 
proſecuted for ſeveral murders ſuppoſed to have been committed by /conmirred for 
him on priſoners in his cuſtody. He was tried on four ſeveral in- of 1 
dictrnents, whereon the only queſtion was, whether a place within hien he has 
the priſon called the ſtrong room was a proper place to confine diſ- been conuict· 


orderly prifoners in: and the jury upon all the four trials acquitted wy Br oo 


him, to the ſatisfaction of almoſt every. body; and in conſequence 
of theſe acquittals he was diſcharged. Preſently after he was at 
liberty, a fingle juſtice of the peace, upon informations of a fifth: 
perſon's having been put into the ſame ſtrong room, and dying 
within a year after, thought fit. to commit the defendant again for 
murder; And upon a habeas corpus Strange pro def” moved he 
might be admitted to bail, on producing copies of the informations, 
and affidavits. of the former trials, and of, the identical nature of the 
offenſes: but the court refuſed to look into the informations; 
though they were preſſed with the Lord Mobun's cafe, Salł. 104: 
where they looked into the depoſitions taken by the coroner upon a 
motion to bail. And in the preſent caſe they remanded the defen- 
dant, who lay in prifon till the next aſſizes, when the grand jury 
did him the juſtice to return the bill :gnoramus, and he was difs 
charged, | 2 . 


Lynne verſ. Moody. 


| H E plaintiff brought treſpaſs in C. B. for taking ah exceſſive Treſpaſs does 


and here is nothing ſubſequent to make it a treſpaſs, as there is 
where the diftreſs is abuſed : the remedy ought to be by ſpecial ac- 
tion founded on the ſtatute of Marleberge, 3 Lev. 48. for at com- 
mon law the party might take a diſtreſs of more value than the rent, 
fo as to make it more eligible for the party to redeem the goods by 
payment of the rent: here was ſome rent due, ſo a diſtreſs was 
lawful ; and as it is but one act, it cannot be a treſpaſs. 


— 


Ve . 10 UI ent 


diſtreſs: and on error in B. R. the judgment was reverſed, 3 


for that treſpaſs would not lie where the entry at firſt was lawful, ceflive diſtreſs. 
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Miehaelmas Term 3 Geo. 2. 


It tit. 


2 - = | : * 25 
Dent verſ. Prudence and Bond. xz 
BY 9 F: | 23 
A ta 2 L n 
4 I ; 
ay 


N 1724. during the time Prudente and Bond wee churchwar. | 
dens of St. Matthew's in Ipſwich, a rate was made for the re. | 
ſoit in their pairs of the church: and the appellant Dent not paying his ſhare, | 
the churchwardens after their year. was out cite Dent, to compel a | 
ir is ex. payment; and he appearing infiſted to be diſmiſſed, * for that the ſuit | 
pired. was not begun within their time. But the Judge decreeing him tod 


| anſwer, he appealed to the Arches ; where the Judge pronounced 


agiainſt the deeree to anſwer, before there was a conteſtation of ſui, 
but "retained the cauſe, From thence Dent appealed to the Del. 
gates. And upon a hearing 17 December 1729. before the biſhops FR 
of Norwich and Carliſie, Chief Juſtice Raymond, Baron Carter, Sir 
Henry Penrice, and other doors, it was determined, that Dent | 
ſhould: be diſmifſed, and that Prudence and Bond, who can ſue only 
in a politick capacity, could not inſtitute any ſuit after that capacity 
was gone. It was agreed, that if the ſuit had been begun within 
their year, they might have proceeded in it after their year was out; 
it being ex neceſſitate to prevent people from delays, in order to 
wear out the year. So is 1 Danv. Abr. 788. Cro. Eli. 145, 179. 
1 Leon. 177. and Dr. Prideaux's directions to cburchwardens 60, 61, 
But in regard this was not commenced till the year was out, and 
no precedents were ſhewn to warrant this ſuit, the appellant was 
diſmiſſed. Sfrange pro Dent. > 
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Hilary Term 
3 Georgi 2 Regis In B R. 


=_—— 
Sir Francis Page, Kut. WE 
James Reynolds, Eſq;  >FJuſtices. 
$;r Edmund Probyn, Rt. 
Sir Philip Yorke, Kut. Attorney General. 
Charles Talbot, Eſq; Solicitor General. 
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Sir Robert Raymond, Kat. Lord Chief 
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Between the Pariſhes of Aldenham and Abbots Langley 
in com' Hertford. 


perſon forty years ago came into a pariſh and lived there 2 4 


ever ſince; that he attended the leet; amended the high- ſtructive no- 
ways, had a pew in the church, five children, and did watch and *<- 


[I PO N a ſpecial order of ſeſſions, it was ſtated, that a poor There tannot 


ward. Sed per curiam, Thoſe are not annual offices in the pariſh, 


and the 1 Fac. 2. c. 17. was purpoſely made to avoid theſe con- 
ſtructive notices, and require notice in writing; and therefore they 
held it no ſettlement. 


Coleman verſ. Mawby et al. 


U PON executing a writ of inquiry before the Chief Juſtice, Execution of 
L the plaintiff could not prove the quantity of goods for which . 
the action was brought, for want of a ſervant who was abſent adjourned af- 
through an apprehenfion they ſhould not want his teſtimony, And ber it is entred 
upon conſideration the Chief Juſtice held, that he might adjourn it 1 | 
to 


e e eee 


<< 


r 
* 1 SE NY 
S 6 . tt * 


SIT: 
—— 


72222ͤ ³»¹ SL DR 
Kut le oi nb Ie SA rare io as 
r nn a Pp An es 


- * < 
— 2 — — — — — „ „ 
Ig gs ro - 2 


9 * 
** "Wins Fer ves N = ho Rs 12 * n n p4 
r i e4; eget en go 2 — — FL - — We SF * a OS F "2 A — — 
he e An AR eds Ads rd 3 9 r ccc ccc ccc od * a. i 4 - 4 * — 
n tude an Go eas pid — * Shop * — Wot - ow — — — k m — — 2 Hg \ 


nt 15 Pee Mey 
4 1 —2 


n $A ICE, d. 
4 S. * - 1 & 
r We- 2 a . — * 
* . 2 n —2 > ow 4 we =. * : G 8 * 
* \ 4 3 — es 2 * 


N COAST *, 
SEEDS ate E 
* * — — — 6 ** - — 


F 
2 D r 
. r E 
D enn, Ben 


824 
r SA 3 7; 2 22 14 . = 
Er WR es he 2 ION 
. « 2 _—_— bay. c W 
— * * 2 * — IR 


— 


n 
1 FR 
2 g — 
A N 
e 
r 


-S. r = — a tf wrntts . 
. — 0 8 
4 4 WH * ** a" —. — 
r 5 ITT A 
- = . — 7 — . IE; LA 
——— PPA 4 
i EST EOS Int ny, ap Ota te nigra rr 
bg => Pn, 0 Re ns — ä eee 
4 „ SF BE - >; 924 jo 
© SE 2 "8 4 n * 2 e 
3 , — 7 4 2 — * 


Tu * 
$23 


© + 
* 


Sts. = er — 
ou Kren "I'2 
2255 ; 
— 
. * 
r 
: — 


N & 
PET, * 


A 


22 25 
Fe Nt an" Whey 4 > Ho 2 * Ty 7 5 — ow. PORE 1 Ay, 

8 8 A . r « l —— — * —— 
c Were. — 2 — * 2 899 * — . = Wy 2 r * SY IPA \ \ = \ 
Soi iu Ins ARE. k 9 S ers n 8 * : —— 5 * 

— As PP = bog: Gr” YE RA 2 22 . 3 


* 
3 


8 
1 
* g * 
—— 
8 * * 


a 
2 
Der 
— = 4; ng « 


3 —— 
” - 7 2 


. - 
— 
* 
2 
— 
—* 


Ns — 

— 
3 
ne, + Ef On 
* — —— 


r 
* 22 
2 
BRAS "> Lee ere Ke 
0 ä ˙ Gor pes 
Ber Tj cairn 


* py _ po 8 
— 0 > ere oe. rn 
a r * — 45 | 
3 
ns if cee — 
rere ects _ 


— — "24 7:3 : 
— 8 N Se Wow 
o — 
F n 
n Wool + "mx Cz L 


. ——— 

4 ” — I < 

2 — — —— 
— ITS , — — 


—— 
— 2 

— ans: 
er — 
4 — hw 


—_— 
7 8 a 8 n 3 —— * + ww Ars 2 - = — = of 4 2 n 
ASS e . hs 5 ne. 8 — « x” * —— — ow _ > IS Penn — — — a 2 — 
1 N 7+ it Sy 7 3 — ne SC n e — > * "a ah x 3, $22 . 28 
n — n 0 5 hs * 4 . - WF " WP by : : 2 x — 
8 ZI - reren. 9 ” RE 2 3 Bet 2 52 r hs ” — 7 yam n a - 
1 5 OY _ " 


- 4 r 2 — 
I n — —_ — r c 


eee 


— p, 3 — 


Hilary Term 3 Geo. 2: 
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3 
in appeal of 


murder. 


— 


to the next En and accordingly the jury were brei over, 
the plaintiff ſubmitting to pay coſts: he compared it to the caſe of a 
coroner's inqueſt, or a commiſſion of lunacy, where the jury are 
adjourned over deyeral_ * ie bens, het aff Inqueſt of office, 
Strange pro bf 2 a 811-0 


| f : E N * r . . 
1 * * . 8 : Fl 4 1 * ow” * _ * Ty r 3 af MS. 


[+ Galtellyvid. very. Bambridge 77 Harden, } 


HE difenidarnt Bambridge having been pröſecuted on 1 re- 
port of the committee of the Houſe of Commons for the 


murder of the plaintiff's Huſpahd, ho was 4 priſoner in ſſſe Fleet 


under the cuſtõdy of Banibfidget e Warden, and having on the trial 
been honourably "lied upon the proſecutor” s own evidents Was 
followed with an appeal, to Which Corbet, who on the eroſs ex- 
amination appeared to be a material wirnefs for Bambridge, was how 
alſo made af aj pellee : and the: writ of appeal running, gue: Maria 
Caſtell vidua fecit vos ſecur de clamore ſus proſequendo pen T hom” 
Wag ftaffe et Poſton Stracy, donttary. to the buſital form which i is, 5 

the appellant fecerit nos (i. e. the „ high fecur”, application. Was 
made to the Lord Chancellor King, to ſuperſede this writ, upon 
affidavits that the appellees were both. in cuſtody upon it, but that 
no ſecurity had been given, and the writ reciting it as an act done 
before the emanation of it, the ſheriff had not taken any, as he 
would have done if it had been put by way of condition þ Fecerit. 
And it was argued by me, that the ſtatute We/tm. 2. C. 12. giving 
the appellee a remedy agaitiſt the appellant, her pledges, and abet 
tors ; it was not a matter of form, but ſecurity ſhould be entred into 


by perſons of ability. To which it was anſwered by Mr. Attorney 


General, that it was ſufficient if there were pledges at any: time he- 


fore judgment, Sir T. A 154. 
1 413. i 


Jo this it was replied, that at that rate the appellee would never 
have any remedy againſt the pledges : for if he was convicted, he 
would be intitled to none; and if he was acquitted, the appellant 
would never pray judgment ; ; and it would be an artifice to clude 
the law, 


9 Co. Dr. Huſſey's caſe, . 


Notwithſtanding: all which the Chancellor Jrodld do nothing 1n 


it, but ſaid if the quia fecerit vos were wrong, we might have "ad- 


vantage of it; and fo refuſed to make any order. 


Upon Ir firſt day. of Michaelmas term laft; 5 writ ine re- 


turned, and the appellees both brought up by habeas corpus, and 


| - Surned over to the King's Bench; it was there moved to have the 
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objection, - and a foundation to ſuperſede the writ : but then they 
ſaid; it was not in their power, who were to take the writ as they 
found it, and not hear affidavits to contradict the ſuggeſtions of the: 
writ: and therefore the having ſecurity being recited as an act done, 
they muſt take it to be ſo, and could not relieve, | 


Upon this the appeal was arraigned, ſetting forth that the ap- 
pellant's- huſband was a priſoner in the Fleet under the cuſtody. of 
Bambridge the warden, who made an aſſault upon him, and con- 


trary to his will carried him to the houſe of Corbet, a victualling- 


houſe within the Fleet, and there impriſoned him, where one White 
then lay ill of the ſmall pox, which Caſtel] had never had; that the 
appellees had notice of this, and were defired to ſuffer him. to re- 
moye to another place in the priſon, which they refuſed, and after- 
wards Caſtell fell ill of that diſtemper, and died in Corbet's houſe ; 
whereby the count concludes, the appellees were guilty of his 
— 03 264 1284676; 1 £15 | | 


Without ſtaying for a copy of the declaration the appellees in- 


flanter pleaded Not guilty, and their plea was rehearſed in French, 


and iſſue joined, 


Then it was moved, that the appellees might be bailed, And What is a 
foundation for 


bailing in an 


Corbet. And the reaſon they gave was, that Bambridge had been appeal. 


upon debate the court were of opinion to bail Bambridge, and not 


acquitted, which was a ſtrong preſumption of innocence, and the 
Judge before whom he was tried had certified that he was very well 
ſatisfied with the verdict: and they ſaid they would bail in all caſes 
after an acquittal on the indictment, unleſs the. Judge was diſſatiſ- 
fied with the acquittal; and that was the reaſon they denied to bail 
in Slaughterford's caſe, becauſe Holt Chief Juſtice had ſent out the 
jury again to conſider whether they would ſtand to their verdict of 
acquittal ; and when they inſiſted upon it, he himſelf ordered the 


appeal. 


But as to Corbet there was no foundation to bail, for they denied 
that it was of courſe to bail in an appeal, So Bambridge was bailed 
by two perſons corpus pro corpore, who juſtified in 1000 J. each. 
And it was agreed, that in an appeal by writ on the civil fide two 
bail only are required; but had it come on the crown fide by cer- 


tiorari, there muſt have been four. 


* 


Then it was moved to fix a time for the trial, the appellecs 


offering to take ſhort notice, But it being by original, there was a 


Vor, II. 10 I neceſſity 


proceedings ſet aſide, upon the ſame affidavit of there being no 
pledges. And the court here were of opinion, it was a very good. 
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Quaker no 
witneſs in an 


appeal. 


ſmall pox of White, and died thereof; 


neceſſity to have fifteen days between the ige 208 the return of the 
diſtringas, and they could not be tried on the ventre, becauſe: being 
in London, there could be no trial at bar, (the citizens not being to 


' be brought out of the city) and as it muſt, * N at RO ny 


there muſt be a diſtringaa s. D N Ye 


Towards the latter end of the term it was moved, that age ap- 
pellees might be diſcharged, there being a diſcontinuance, for that 
no venire had been taken out: and in appeals,” which are a recent 
proſecution, every delay is a diſcontinuance: and Cro. Fac. 283; 


Tel. 204. were cited. But upon conſideration the court held, that 


it was not neceſſaty to take out the writ and make it returnable the 
fooneſt it might be, though it muſt bear 2e the day that iſſue is 
joined: and then the appellant took out a venire, teſte 23 October 
and returnable 2 5 November, which the court looked upon as an 
affected delay, and therefore admitted the other appellee Corbet to 
bail: they ſaid it appeared he might have been tried the fitting after 
the term, and then upon his acquittal he muſt have been injlanter 
diſcharged by the Judge of ns prius, according to the. ſtatute 
14 3: 0. e. 1. 


Both being ths out upon bail, WAS Fs on the ſeveral continu- 
ance days according to their recognizance, and the appellant alſo ap- 
peared. And the beginning of this term the appellees moved for a 
rule on Mr, Tanner the officer who keeps the records at the Old 
Batley, to attend the trial with the record of Bambridge's acquittal; 
he not being allowed a copy of it. But the court refaſed to make 
any rule, and ſaid if it was brought, it could be no evidence. 


Upon the 26th of January the trial came on at Cuilaboll before 
the Chief juſtice, and in the courſe of the evidence the appellants 
countel called a quaker, and infiſted that this is a civil ſuit, in which 
he might be a witneſs, But the Chief Juſtice ſaid, it was to this 
purpoſe a criminal proceeding, and therefore he could not be a 
witneſs. | 


After a long examination the Chief Juſtice directed the jury, that 
if they believed C2/tell was carried to Corbet's againſt his conſent, and 
was there ſo detained, that Bambridge and Corbet knew the ſmall 
pox. was there, that Caftell had not * it, but feared it, and de- 
ſired to be removed, or not be carried there at all, that he caught the 
then the appellees would be 
guilty of murder : but if any one of theſe facts were not proved to 
the ſatisfaction of the jury, they ought to be acquitted, And there 
being no pretence to "IP either of the varia, the 3 Jury brought 
them in Not guilty. | 1 8 _ 
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And the Chief Juſtice being moved to proceed againſt the appel- 
lant, who was in court, upon the ſtatute Veſt. 2. c. 12. ſaid, he 
was only to try the iſſue, and that the application was proper above, 
or by writ of conſpiracy, and all he could do was to record the 
verdict. 
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Upon 3 Feb. following the appellees appeared in court, and ha- 

ving given a rule upon the poſea, which they then produced, and 
no body appearing to ſay any thing againſt them, they were diſ- 
charged. Strange pro appellatis. 


Gifford veyſ. Lechmere. 


"THE venue was changed from London to Middleſex on my venue 


motion. changed 
from Lor- 
don to Mid- 


Dominus Rex verſ. Betteſworth. alcſex, 


A Mandamus was granted to Dr. Betteſworth as judge of the pre- There need [7 
A rogative court of Canterbury, to grant probate of the will of 4a, ap dr ſt 
the Earl of Londonderry, to the execntors therein named. The day 1 
after it was returnable a rule was prayed for the doctor to return the town. 

writ inſtanter. And Strange for the doctor inſiſted, that it ought 
to be a four days rule: but upon conference with the clerks of the 

crown-office, the court was of opinion, that there was no ſtated 
time for theſe rules, but that the diſtance of place ought to be the 
guide ; and therefore they ordered the writ ſhould be returned the Wl. 
next day. Whereupon the doctor returned, that it is the cuſtom The ſpiritual 1 
and practice of the prerogative court, that if any creditor of the de- court cannot = 
ceaſed enters a caveat againſt granting probate, and ſwears himſelf pos ang 1 

to be a creditor, there goes out a commiſſion of appraiſement, till ing a commiſ- 

the return whereof the judge has not uſed or ought to grant any wage” 4 1 

Probate : then he ſets out, that two creditors, who ſwore to their P. een 1 
debts, entered a caveat and prayed a commiſſion of appraiſement, 
which was decreed and iſſued, but is not yet returnable ; et ea de 


| 3 cauſa he cannot as yet grant a probate. 
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Upon argument the court held the return to be ill, for that the f 
judge can only ſtay the probate where there is a conteſt about the | Wo 
validity of the will. This commiſſion of appraiſement can be of ul. 
no uſe but to ſpend money, and delay the executor from getting in if 
the effects of the teſtator. And by 21 H. 8. c. 5. the probate is to 
be granted with convenient ſpeed, without any fruftratory delay; and | 
the eccleſiaſtical court ſhall never bs ſuffered to ſet up their practice 1 
Lf I againſt A 
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Exception was * to mad writ, aid it twas; 8 that the Fal 
had bona notabilia at Weſtminſter, and i in divers dioceſes, but do not 
ſay within the province of Canterbury. But the court over-ruled! it, 
ſaying they would not preſume an inferior juriſdiction, and it ap- 

ared he had already done ſome acts of office as the prerogative 
Judge, and ſhall not be received now to e does not . he 
has any 9 Strange pro _—_ wu | 


agg worſe King, 
a Prohibition was _ to a fair for wages hs the maler 4 in the | 
my erin ©} admiralty, but denied as to the boatſwain; who 1s to be con- 


wages. ſidered as a common mariner. Salk, 33. Py a; 


Dickinſon verſ. F iſher. 


Practice. Io was. Jak. that as the 1 muſt move to 1 the 
venue before plea pleaded, ſo the plaintiff muſt in like manner 

move to diſcharge the rule on undertaking to give material evidence 

before replication or plea. Quœre tamen as to the plea, for the 
plaintiff may not have time, becauſe the defendant may give a plea 

at the ſame time he ſerves che rule to change the venue. 


Dominus Rex verſ. Hawks. 


Ga e for killing a deer was quaſhed, becauſe it was only 


In convictions - 
convitius %, without any judgment quod forisfaciat.” 


there muſt be 
a judgment, 
quod foris- 


Jaciat. 


Pyle verſ. Grant. 


N appeal of murder, it appeared the e was convicted on 
convicted on 1 the indictment, but pardoned on the report of the judge, and 
the indiament after iſſue joined on the appeal, he moved to be bailed, which was 
2 par. refuſed, the preſumption being agàinſt him, contrary to Bambridge's 
caſe. But a trial at bar being ordered this term, and the appellant 

having taken no ſtep to bring it on, but upon the. day appointed 
moving to put it off to a further day ; ; the court took the appellee's 

own recognizance in 500 J. to appear the laſt day of the term; and 


ordered that nothing ſhould be done as previous t to the day appointed 
2 7 


Appellee not 
bailable if 
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for the trial; that if there was a diſcontinuance, the appellee might 


* 


* 8 


take advantage of it. And the laſt day of the term he was diſ- aq 
charged, the appellant not appearing. Strange pro appellante. i 
Wilſon verſ. Poulter. i 

ROVER by the plaintiff as adminiſtratrix of William Wilſon An act of an 1 

the aſſignee of the effects of Edward Poulter a bankrupt, for Seam 2 | 
ready money, ad damnum 60001. Upon not guilty a ſpecial caſe was to part and 1 
made for the opinion of the court. avoided as to a 
the reſt. of 

That Edward Poulter on 7 May 1724. became a bankrupt, and ii 

a commiſſion iflued againſt him 3 Auguſt following, by virtue of i 
which he was declared a bankrupt, and the plaintiff's inteſtate 1 
choſen- aſſignee, and had an aſſignment. i 
That 16 June 1724. the bankrupt's wife brought to the defen- # 
dant 3082 J. 3s. 11d. of the bankrupt's money, and deſired the de- i 
fendant to buy ſome India and South-Sea bonds with it. That the i 
defendant knowing of the bankruptcy, and that the money was i 
art of the bankrupt's effects, received the ſame, and on the faid # 
16 June, and 23 June, with part of the ſaid money bought 4 
twenty South-Sea and India bonds, and John Abington the defen- 1 
dant's ſervant, by defendant's order, with other part of the money 0 
bought ten bonds more, and defendant delivered all the thirty to the þ 
bankrupt's wife. That on 2 September 1724. the aſſignee having 5 
notice where ſome of the effects were depoſited by the wife, ſeized 0 
twenty-two of the bonds for the benefit of the creditors, and ac- by 
cepted them as part of the bankrupt's eſtate, And upon this ſtate 5 
of the caſe the point reſerved was, whether the defendant is liable 3 
in this action to make ſatisfaction for the money with which the 3 
eight bonds that did not come to the hands of the aſſignee were 1 
purchaſed. I 
Strange pro quer argued, that here was a plain property in the A 
plaintiff and a converſion in the defendant. In order to make it 1 
out, there are ſome things ſtated, which ſhould be laid out of the A 
caſe, 1, That at the time of receiving the money and buying the 1 
bonds, there was no commiſſion; the tranſaction by defendant be- * 
ing in June, and the commiſſion and aſſignment not till Auguſt fol- 8 
lowing. But as to this it is ſtated that he became a bankrupt 7 May | 
before, and from that time the property of the aſſignee commences. 9 
2. That ten of the bonds were bought by another perſon, one John 1 
Abington. But this is ſtated to have been done by the defendant's ij 
order, and with part of the money received by him of the bank- Jl. 
Vor. II. 10 K rupt's i 
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rupt's wh and that the ncht 7 the bonds of. bis "= 
and delivered them to the wite, by which he has made- it bis 
own act. 3. The ſeizing twenty-two of the bonds by virtue of the 
commiſſion for the benefit of the creditors, and accepting them a; 
part of the bankrupt's eſtate, This is not ſtated to be done in affir- 
mance, and by way of authenticating the a& done by the defen- 
dant 1n purchaſing theſe bonds ; but only to leſſen the damages, 
which otherwiſe muſt be given for all the money, and to ſhew that 
in point of juſtice and equity the plaintiff is intitled only to a ſatiſ- 
faction for the money with which the eight bonds, not yet brought 
to light, were purchaſed; for if the plaintiff had taken a verdict for 
the whole, ſhe muſt have been compelled in a court of equity, 
either to deliver up the twenty-two bonds, or abate for them ; and 
it is in eaſe and favour of the defendant, who had parted with the 

poſſeſſion, to take theſe bonds out of the hands of a third perſon, 
and at the ſame time allow him the benefit of the ſeizure. The 
' purchaſe of every bond is a diſtinct act, and where that which is 
the produce of my money is to be come at, I have my election to 
ſue for the money, or the thing ſo purchaſed with my money. Hi 
v. Phydal, 12 M. 3. if the bankrupt ſells goods, the aſſignee may 
bring trover for the goods, or affirm the ſale and fue for the money; 
and if the bankrupt does ſo in two inſtances, the aſſignee is not 
bound to make one uniform election for both caſes; but as they are 
diſtinct and independant, he may ſue one vendee for the money, 
and as to the other may diſaffirm the ſale and maintain trover, In 
this caſe it is ſtated, that the bonds were purchaſed at different times, 
ſome upon the 16th, and others upon the 23 June; not that it is 
material what he did with the money, for as he was poſſeſſed of the 
money of the aſſignees, he can no otherwiſe diſcharge himſelf of it, 
than by a payment to them. 4. The danger that in general will 
attend brokers and others, if they ſhould be charged merely on ac- 
count of the money's paſſing through their hands, may be laid out 
of the caſe. If they do not know it, it may be hard; but if they 
know it, they ought to be charged, and there is expreſs knowledge 
{tated in this caſe, not only of the bankruptcy, but that the money 


was the bankrupt's effects, 


If theſe things are laid out of the cafe, there will then be a plain 
property in this money in the plaintiff, and a converſion in the de- 
fendant. It will be no more than this: a man knowing of the 
bankruptcy, and having money or goods of the atlignee, diſpoſes of 
them without his authority; and it will not at all differ from the 
caſe of Parker v. Godin, M. 2 Geo, 2. ante $13. where Satur a bank- 
rupt left plate with his wife, who to raiſe money delivered it to her 
ſervant, who went along with the defendant to a broker's door, and 


there the defendant took the plate and went into the hop and 
2 pawned 
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money, and on receipt of it went back and paid the money to the 
bankrupt's wife: and in trover for the plate, it was held that he was 
liable, though he did not apply the money to his own uſe, He was 
charged with the plate as having had it in his cuſtody, and not de- 
livering it to the aſſignee; and there the plate was forth-coming, 
but theſe eight bonds are not. There the directions were to pawn, 
here to buy. There the produce of the plate was delivered to the 
wife, here the produce of the money was delivered to her, In nei- 
ther caſe had the defendant any advantage; if any difference, his diſ- 
advantage was greater there than here, becauſe there he had by note 


ſubjected himſelf to pay the money. 


It may be ſaid he laid out the money as directed, and purſued his 

authority. To which it is anſwered, that no body could give him 
any directions or authority but the aſſignee, and he was not privy 
to the tranſaction ; for though in another caſe it ſhall be taken that 
the wife acts as a ſervant, yet that is only where the huſband him- 
ſelf has power; and though the aſſignee comes in in privity under 
the bankrupt, yet that is only as to all tranſactions previous to. the 
bankruptcy; but no act of the bankrupt ſubſequent can bind the 
allignee, there being then no privity between them. 


The court without hearing any argument of the other fide, de- 
clared, that if the four things inſiſted on for the plaintiff were all 
to be laid out of the caſe; the concluſion drawn from thence, and 
the application of the caſe of Parker v. Godin would be right; and 


as to the firſt, ſecond, and fourth things, they thought they ought 


to have no weight againſt the plaintiff: but as to the third, they 
were all very clear in opinion, that the ſeizing part of the bonds 
was an affirmance of the defendant's act in laying out the money; 
and that the plaintiff therefore could not avow the act as to part, 
and diſavow it for the reſt. So the defendant had judgment. 


Fir John Forteſcue Aland verſ. Maſon. 


K of a judgment in B. R. in Ireland on a writ of error Where error 


there brought to reverſe a common recovery. The defendant i5 brought on 
a judgment 


: ; 5 that the parol 
judgment is entred, quod loquela remaneat until his full age; of ſhall demur, 
| the nonage 
cannot be 
pleaded again. 


upon the writ of error in England may demur. To this plea the £9. Raym. 


pleads infancy, and prays that the paro/ may demur ; upon which 


which judgment a writ of error being now brought, the defendant 
comes 1n again and pleads the ſame plea, and prays that the paro] 


plaintiff in error demurs, and, 


F Two 


pawned it in his own name, and gave his own note to repay the 
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Filmer pro quer in errore argued: that whatever may be the 
validity of the firſt plea, yet the ſecond will be ill; becauſe that is 
to bar the plaintiff of his right to diſpute the validity of the firſt 
plea, and is contrary to the maxim laid down by Lord Bacon in his 
Elements 6, 7. Non valet exceptio ejuſdem rei cujus petitur diſſolutio: 
and it is a rule, that you ſhall not plead a matter which will come 
in judgment upon the fi:ſt ſuit, 7 H. 6. 44. Bro. Error 70, 
Co. Litt. 128. a, If the defendant had to this ſecond writ of error 
pleaded in nullo eff erratum, he would ſtill have had the advantage 
of his principal point, whether the on ſhall demur or not. 


Et per curiam, The plea in Ireland was very proper, but the 
other party has a right to diſpute the validity of the judgment 
given upon it. Now if this ſecond plea be allowed, the defen- 
dant will have had all the advantage of his nonage, though it 
ſhould happen to be a caſe (as in dower) where he is not intitled 
to his age. If a writ of error be brought to reverſe a fine, the fine 
itſelf ſhall not be pleaded in bar. Sir Thomas Jones 181. The de- 
fendant might ſafely have pleaded in nullo eft erratum, and that 
would not have been a waiver of his firſt plea. 


It was argued a ſecond time in Hil. ſequent, when the court con- 
tinuing of the ſame opinion, there was a judgment, quod _ ad 
errores praed ulterius reſpondeat. 


In what caſes The plea of nonage in England having been over-ruled ; it came 
reed ego now to be debated on the validity of the judgment of B. R. in 
writ of error. Ireland, by which the parol was to demur, till the infant came of 
age. And the court being of opinion, that it was proper to con- 
ſider that as a previous queſtion to the errors in the common re- 
covery, if there were any, Strange pro quer in errore argued, that 


the plea was ill both as to the matter, and as to the manner of it. 


As to the matter of it: he is not intitled to his age, becauſe by 
his own ſhewing he is in by deſcent, and therefore ſay ſome books 
he ſhall not have his age. 47 Af. 2 4. 1 Noll. Abr. 139. pl. 33. 
If a man brings a writ of error againſt the heir of him that re- 
„covered, being within age, and in by deſcent of the land, the 
66 parol mall not demur for his nonage, though perhaps he hath a 
releaſe or other matter to bar the plaintiff, which he hath not 


* knowledge to plead within age,” 


A 


. 


_ Beſides, he is not znticled to have his age in this caſe, becauſe 
the error affigned is error in law, and not in fact: and that is the 


diſtinction taken by juſtice Dodderidge in 2 Bull, 139. where he 
ſays, 


CV \ V % ” 


is the proper time to award ſuch a writ. 
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ſays, he ſhall have his age againſt an error in fact, becauſe he may 
not be ſuppoſed to know his caſe well enough to anſwer the matter 
of fact; but as to error in law, it is a matter that never will lie in 
his cognizance ;. the Judges are to look into it for him, and they can 
as well judge upon the record now, as when the defendant comes 


of age. 


But ſuppoſing this was a caſe wherein the defendant is intitled 
to his age, yet the manner of the plea is ill. 1. As it is a dilatory, 
it ought not to have been pleaded after an imparlance. 2, It does 
not mention of what age the infant is. In Co. Ent. 256. the age 
is mentioned, and there is a very good reaſon it ſhould be ſo; be- 
cauſe at his full age a reſummons mult iſſue, and as this muſt be 
founded upon the record, it ought to appear to the court, when it 


Sed per curiam, His being in by deſcent is the ſtrongeſt reaſon 
for having his age, and though the book cited 1s to the contrary, 
yet in the ſame page is a caſe directly againſt it, and the current of 
authorities are ſo. And as to: juſtice Dodderidge's diſtinction, there 
is nothing in it, for a releaſe of errors if he knew how to plead it, 
would defend him againſt errors in law as well as in fact. As to 
the form of the plea we think it well enough, and therefore the 
judgment for the parol to demur muſt be affirmed, _ 


N. B. A fault in the writ of error was amended without coſts, 
the ſtatute not giving coſts on amending, as it does on quaſhing. 
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the plaintiff demurred, and objected that he had not averred himſcl 
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Eaſter Term 3 Geo. 2. 
6 an attorney at the time of filing the bill, but only at the 
time of pleading; it is ante exhibition” billae fecit (inſtead of fur) 


et adbuc exiſtit un attornatorum de C. B. And for this fault the 
court held it ill, and awarded a reſpondes ouſter. 


PS. os 


o 
— 


Dominus Rex verſ. Fiſher —— et Saunders. 


N-'the caſe of F//ber judgment was arreſted after a verdict; and Where an in- 

in the caſe of Saunders an indictment was quaſhed ; being taken aer e 76 

at an adjourned ſeſſions, and it not appearing what day the ori- adjourned ſef- 

inal ſeſſions began, to bring it within the time preſcribed by the ſta- pen AN wg 

tute, Strange pro rege. ſeffions began 
| in time. 


. , 


Hatton verſ. Hatton. 


* RANGE moved for a prohibition to the prerogative court, Spiritual 
in a ſuit there inſtituted by the next of kin againſt the execu- e, com. 
tor, to make diſtribution of the ſurplus, there being a ſpecifick E ton where 
gacy to the executor ; for that although there have been variety of there 2 
decifions upon this point in courts. of equity, where they have ſome- $77 
times held the executor to be a truſtee for the next of kin as to the 

ſurplus; yet there was no inſtance of the ſpiritual court's judging 

of a truſt, or ſetting up any intereſt contrary to the common law. 

He inſiſted, that in the caſe of a will the Judge below is Functus 

icio, when he has granted probate, as to all purpoſes but calling 

for an inventary, according to the ſtatute 21 H. 8. c. 5. and he cited 

5 Mod. 247. Petit v. Smith, where the teſtator gave 5 J. to the 

executor, and the daugbter cited him to make diſtribution; and a 
prohibition was granted. And in a report of the ſame caſe in Cumb. 

378. it is ſaid per Holt C. J. they never pretended to diſtribution in 

the caſe of an executor ; and they only do it in the caſe of an ad- 
miniſtrator by virtue of the ſtatute, and he denied the notion in 


2 Iuſt. 33. that executors muſt divide. 


Dr. Sayer e contra would fain have maintained, that the ſpiritual 
court had concurrent juriſdiction with the court of Chancery in 
this; caſe, as well as in legacies ; and inſiſted that this is a partial in- 
teſtacy as to the ſurplus. But the court was clearly of opinion, the 
ſpiritual court could not intermeddle: and ſaid that in caſe of an 
inteſtacy they uſed to be prohibited, as in Carter 12 5. 1 Lev. 233, 
and the ſtatute of diſtributions enlarged, and not barely confirmed 
their power; as appears: by the hiſtory of that ſtatute in Naym. 
496, Ge. | | 

The 
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The rule for a denen was made abſolute, and the court 
offered, that if the common lawyers on the doctor's ſide, who were 
Reeve, Lee and Fazakerley, would ſay they thought there was any 
thing in it, the plaintiff ſhould declare in d 3 8 they 
declined it. A ot, | 


6 > 
» * 


Dominus Rex ver. Martham Bryan. | 


Intent tode- FP NDICTMENT, ſetting forth that the defendant came to the * 
date. in: ſhop of Langley a mercer, and affirmed ſhe was a ſervant to te 

Counteſs of Pomfret, and was ſent by her from Sr. Fames's to fetch 

filks for the Queen, endeavouring thereby to defraud the ſaid. Lang- 

ley; whereas in fact ſhe was no ſervant of the Counteſs of Pomfret, 

nor was ſent upon the Queen's account. After verdict for the King, 

it was moved in arreſt of judgment by Mr, Fazakerley, that there 

being no falſe tokens, or any actual fraud committed, there was 


no offenſe indictable ; and he cited Salk, 379. SA 18, 6 Mad, 
105, 111, OT, 371. 


Rs contra, would have id it as being a fraud con- 
cerning publick traffick; and though no harm was done, yet an 
indictment would lie, as in the caſe in 1 Ven. 304. of an indictment 
for a conſpiracy to charge a man with a baſtard child, when there 
really was no child, ſo that the party could not ſuffer, 


Sed fer curiam, There the conſpiracy was the crime ; and an in- 
dictment will lie for that, though it be to do a lawful act: this is 
no more than telling a lie, and no inſtance being ſhewn to maintain 


it, the judgment muſt be arreſted. 


Stewart verſ. Smith. 


Scire facias FT RAN GE took an exception to the ſerre facias againſt bail, 


___ we that on ſetting out the capias ad ſatisfaciendum in the replica- 
the day of the tion, it appeared the /c:re facias bore teſte the very day the cap1as 


return of the ad ſatrsfaciendum was returnable ; and would have had it to be ill, 
_—_ 27 /* becauſe the ſcire facias cannot iflue till a capias ad ſatisfaciendun 
L. Raym. is returned and filed; which could not be preſumed to have been 
1567. done the very day of the return. But the court ſaid it was well 


enough, and gave judgment for the plaintiff. 
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. Sweetapple verſ. Goodfellow. 


T was held that a writ of error is ſo abſolutely a ſuperſedeas, that Writ of error 
the plaintiff cannot ſo much as take out a capias ad fatisfacien- 5 — a ſuper- 


dum, and return non gi inventus, in order to proceed againſt the 39 Hen. 6. 
bail, | | | 50. a. 


| Tully verſ. Sparkes. 


executors of William Donelſon, ſetting forth that Donelſon 4 


entered into a bond in 800 /. conditioned, that if he, his heirs, exe- not diſcharge 
cutors or adminiſtrators, ſhould pay to the plaintiff 4000. within a bond condi- 
two months after the death of the obligor, in caſe he ſhall marry eecuter to. 
Martha Latimer and ſhe ſhall ſurvive him, then the bond to be do an act. 
void. The plaintiff then avers, that the marriage was had and the CS, 
wife ſurvived, and the defendants were made executors ; but neither **' 
they nor the heir have paid the money according to the condition. 

The defendant May pleads that he never adminiſtred or proved the 

will, and the plaintiff as to him enters a nolle proſequz. The other 
defendant Sparkes prays oyer of the bond, which is ſet out without 

the condition; and then pleads, that the obligor was a trader, and 

after entring into the bond committed an act of bankruptcy, where- 

upon the creditors petitioned, had a commiſſion, and he was de- 

clared a bankrupt, and had his certificate, which was confirmed. 

To this the plaintiff, having inrolled the condition of the bond 22 


hec verba, demurred ; and the defendant joined in demurrer. 


3 upon a bond againſt the defendant Sparkes and May as The bark. 


Strange pro quer argued, that the plea was ill: He laid it down 
as a general rule, that a creditor ſhall not be barred guoad a demand 
which he cannot come into a diſtribution for; although to ſome pur- 
poſes a bond is debitum in praeſenti, yet this is to be conſidered upon 
the reaſon of the ſeveral acts relating to bankrupts, which plainly 


deſign to bar no body but thoſe who can ſeek relief under the com- 


miſſion. And this is proved by the ſtatute 7 Geo. r. c. 31, which 


recites the inconvenience, that creditors by bond or note payable at 


a future day could not prove their debts before the commiſſioners, 
and therefore gives a liberty to prove the debt, and have a diſtribu- 
tion, making a rebate of intereſt, where the money is payable at a 
certain future day, and where the debt aroſe by the ſale of goods. 
That it could not be done before this act, is proved by the caſe of 
Callowel v. Clutterbuck, Paſch. 10 Ann. B. R. which was a note 
dated 1 January, payable one month after date, the party became a 
bankrupt Io January; and it was held that the creditor could not 
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[1 1 


4. 
9 


come in for a diſtribution, for though it was FFI in praeſenti, 
yet the cauſe of action did not acerue until after the act of bank- 


ruptcy. 


This dewant depends on two contingencies,” „Whether it hall e ever 
ariſe; firſt, the marriage taking effect, and ſecondly, the wife's ſur- 


viving; and it is impoſſible to mnke a rebate of intereſt, there be- 
ing no certain time to compute it from. 


If the bankrupt himſelf 
would diſcharge himſelf, his plea muſt be that the cauſe of action 
aroſe before he became a bankrupt; but could "_ be ſaid i in this 


Cale ? 


charged the bankrupt from all debts contracted due or owing, in the 
disjunctive, and that this is certainly a debt contracted: were it a 
bond ro the bankrupt on ſuch a contingency, it would certainly bs 


aſſignable : and herenpon he entered into a long argument, to prove 
that the condition was no part of the bond, but only ftayeth the 
effect of it. Sed per curiam, As no cauſe of action could accrue 
upon this bond during the life of the bankrupt, the obligee could 
never come in for a diſtribution, and therefore ſhall not be barred : 

the ſtatute 7 Geo. has not taken in this caſe, but explains very well 
what the law is concerning it; and the word debt in 5 Geo. muſt be 
expounded a demandable debt ; whereas it could never appear during 
the life of the bankrupt, whether this would ever come to be a 


charge upon his eſtate. 


Upon this judgment was given for the plaintiff and the defen- 
dant brought a writ of error in the exchequer chamber, where it 
was argued again by Focelyn and Strange. And Mr. Yocelyn, be- 
fides his argument upon the merits, took an exception to the form 
of the judgment, that the damages and coſts occaſione detentionis de- 
biti are not ſaid to be given ex ”m of the FR and for this 
te cited 1 Roll. l 


Strange contra argued, that wine it was right or ung the 
geſendant could not object it, for that he has no election as the 
plaintiff has: the plaintiff, if he do not like the damages given by 
the court, may inſiſt upon a writ of inquiry, 2 Saund. 106, But 
when he waives that, and takes judgment for the damages and coſts 
aſſeſſed by the court, it amounts to a conſent to ſtand by them. 
And 5 to this 1 the objection was der. ruled in 
Comb. 220. 


But if there was any thing in the objection, he inſiſted it was 
dee by the 16 & 17 _ 2, c. 8. which fays there ſhall be no 


I | reverſal 
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reverſal by reaſon that the coſts in any ent err are 
not entred to be by conſent of the plaintiff. ä 


He likewiſe inſiſted, that if it I wro there; might be a 
reverſal only fas to. the: damages an d coſts, a A the ent be 
affirmed as to the debt; according to the caſe of Henriques v. the 
ee We EO company. Trin. 2 Geo. 2. 


Ante 808; 


Aid: as to the merits he tepmusch his former argument, and cited 
two caſes in chancery, that had been determined fince the judgment 
of B. R. viz. 23 December 1728. when the Lord Chancellor having 
taken time to conſidet of three petitions ex parte Channel, ex parte ? William 
Gazelet and ex parte Bateman, delivered his opinion; that upon a #97" 
bottomree bond, where the ſhip was not yet returned, and upon 
two bonds given on marriage with. conditions tg leave money to the 
wife if ſhe ſurvived, the obligees could nat be let in to prove their 
debts before the commiſſioners, becayſe they. wet ns, not HT” at a 
certain future time, but wo pang — ung we ies. 


very elaborately, that the record was not 1-58, them, and the fault 
not amendable if it, was; notwithſtanding which the judges did 
amend it (though they ſeemed to think that it could not be a fatal 
objection) and upon amending the tranſcript alſo, it went back to 
the Exchequer Ct amber, where the judgment was affirmed. 


N. B. There bad been a "ON ation, where the 3 
was pleaded, but no petition of the creditors was ſet out, which the 
King's Bench held to be neceſſary, and for want of it the plea to 
be ill. But then exception being taken to the declaration, that it 
was not averred the heir did not pay the money, ſo that a cauſe of 
action did not appear, the plaintiff diſcontinued that ſuit upon pay- 
ment of coſts, 
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ſame indictment 
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| Trinity Term 4 Geo. 2. 871 3 


Baynham verſ. Matthews. 

As E upon a promiſſory note; the defendant pleaded the ſta- 3 

tute of uſury; to which the plaintiff replies, that the note the replication 
was given for a juſt debt, ab/que Hoc quod corrupte agreatum fuit ſhould con- 
modo et forma, and concludes to the country. Demurrer inde, et eee erg my 
pro cauſa, that the replication ſhould have been concluded with an 
averment. And Fazakerley pro def argued, that the replication 
was ill, there being new matter diſcloſed : and though there be a 
negative and affirmative as to one particular fact, yet the plainuff 
may conclude with an averment. 1 Jones 327. Lutw, 1435. 


Spelman contra cited Co. Ent. 305. 1 Inft, 126. Raym, 98. 
That where there is a negative and affirmative, you muſt not con- 
clude with an averment. Et per curiam, Generally. ſpeaking it is fo, 
and if the plaintiff here would have been contented to have replied _ 
in the common form, neon corrupte agreatum fuit modo et forma, 
without a traverſe, he would have been right in concluding to the 
country. But wherever you add a traverſe, there muſt be an aver- 
ment. Raft. 689. Lib. placit. 156. 


The plaintiff prayed leave to diſcontinue, and being an admini- Adminiſtrator 
| diſcontinues 


ſtrator it was granted without coſts, without coſts. 


| Atkinſon verſ. Atkinſon. 
3 AVE was given to plead non eft factum, and a diſcharge by a Plead double. 
- commiſſion of bankruptcy. | 


Dominus Rex verſ. Charleſ worth. 


{FORMATION for forging a warrant of attorney to ac- Information 
knowledge ſatisfaction upon a judgment of Eafter term. And awended. 
after iſſue joined the record appearing to be of Hilary term, the in- 
formation was amended without coſts (the proſecutor having been 

admitted a pauper) and without giving the defendant leave to plead 

de novo ; and Hil. 10 Ann. Regina v. Simmonds was cited, where 

the title of an act ſet forth in an information was amended. Salk. 

47. 3 Lev. 347. 


Vo I. II. 


10 N Slater 


Trinity Term 4 Geo. 2. 


„ end. ard. 
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On Not CTION upon the caſe, for that the plaintiff was poſſeſſc of 
guilty * an horſe and cart, and the defendant ſo violently beat the 


ating A 


horſe defen- horſe, that the plaintiff was deprived of the uſe of his cart and 


dant may horſe for ſeveral days. 
juſtify in evi- 


dence. 
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The defendant pleaded Not guilty. And the Chief Juſtice al- 
lowed him to give in evidence a juſtification for beating the horſe, 
viz. that the plaintiff put his cart before the defendant's, door, and 
prevented a cart which the defendant had hired from coming to take 
his goods, and therefore he whipt the horſe to remove the cart, 
And the Chief Juſtice ſaid, this differed from treſpaſs vs ef arms 
for aſſaulting a man, where the aſſault is a cauſe of action; but here 
the aſſault on the horſe is no cauſe of action, unleſs accompanied 
with a ſpecial damage. And therefore he left it to the jury, on 
the queſtion whether defendant did any more than was neceſlary to 
1 0 remove the horſe and cart from his door, or beat the horſe immo- 
| Tradeſman derately. And they found for the defendant. He ſaid, if a hack- 
1 * 4 ney coach ſtands before a tradeſman's door, and hinders cuſtomers; 
1 before his he may lawfully take hold of the horſes and lead them away, and is 

. door. not bound to take his remedy for damages. Strange pro quer. 
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Cole ver. Buckland. 


3 PraQtice. HE FR ſeire facias was returnable the. firſt day of the 
w_ term, and a week within term the bail moved to ſtay the 
1 proceedings, on the common terms of giving judgment in the {cre 
3 facias, and taking four days to ſurrender after affirmance in the 
Wu principal cauſe, But the court held they came too late, after their 
=. time to ſurrender was gone, and would not revive it again : all they 
1 would do was, to. ſtay the ſuing out execution till after affirmance. 


Dominus Rex ue /. Wych. 


Quaker. [x was denied to read a quaker's affirmation on a motion for an 
* for a miſdemeanor. 


Broome 
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Broome verſ. Rice et al'. In C. B. 


* treſpaſs, the defendant juſtifies under a diſtreſs for rent, and Where the 


ſhews that he gave notice according to the act of Parliament, 338 


had the goods appraiſed by perſons ſworn before the headborough, tion is con- 


and ſold, and the ſurplus left in the hands of the conſtable : the feſſed, and 
the parties af- 


plaintiff replied, de injuria ſua propria abſque tali cauja : and on terwards goto 
the trial there was a verdict for the defendant. But upon motion iſſue, which is 
the court ſet aſide the verdict, and ordered judgment to be entered found pro 


for the plaintiff, and a writ of inquiry of damages to iflue. For by 4% gull be 


the defendant's own ſhewing the ſale cannot be juſtified ; it appear- fet aſide and 


an inquiry 


ing there was a conſtable preſent, ſo that the headborough had no! i. 


power to adminiſter the oath, Vide Caribe 370. 


Coffin verſ. Gunner. 


HE defendant was convicted upon the black act, and or- Leave given 
1 dered to be pardoned, on condition he tranſports himſelf. „ee FH 
And the act working no forfeiture of goods or land, Meat moved with proceſs. 
for leave to charge him in a civil action. And upon conſideration, L. Raym. 
that it was not to hold him to bail, or reſtrain him from performing“ 


the condition of his pardon, the court gave leave to charge him 


with proceſs, that the plaintiff might proceed to get execution. 


Stonehouſe werſ. Mullins. 


HE plaintiff in Trinity term laſt brought an action of eſcape In eſcape, the 
againſt the marſhal, who imparled to Michaelmas term, and meg he be. 
then pleaded a recaption on 2oth of Ofeber. The plaintiff demurred. fore action 
And judgment was given for the plaintiff, becauſe to ouſt him of brought. 
his action it ſhould appear the recaption was before the action 
brought, and this appears to be long after. 3 Co. 44, 62. 1 FM. 
144. Cro, Fac. 657. 1 Roll. Ar. 808. 


It was alſo held that debt lies by 1 R. 2. c. 12. as well where the Debt lies on 


eſcape is negligent, as where it is voluntary. 22 = 
Strange pro 
gute. 


King verſ. Wilſon. At Guildhall. 


R4 YMOND C. J. held, that a parol promiſe to pay the debt of Frauds and 


another in conſideration of forbearance, was void by the ſtatute Pente, 
of frauds and perjuries. 


Stonehoule 
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874 Trinity Term 4 Geo. 2. 


Stonehouſe verſ. Ewen. 


E R curiam, If it be returned to an elegit, that there are no 
lands, the ſheriff need not return an inquiſition ; for the uſe of 
that is only to deliver a moiety of the lands by, if there are any. 


Elegit. 


Dominus Rex ver/. Inhabitantes de Eats att 


Renting the 1 R curiam, Renting a piece of paſture ground of 101. 
paſture is no ann. is a ſettlement, but not renting the paſture of a picce of 


ſettlement, groun d. 


Dominus Rex verſ. Earl. 


Coſts not to HERE was a rule for the proſecutor of an information to 
ot mood wo pay coſts for not going on to trial: the defendant died before 
they were paid. And it was held the executor could not have 
them; nor would he have been liable, if the teſtator had been 

ruled to pay them, 


Cowper verſ. Osborne. 


Confideratur HE entry of judgment was ideo conſ” without eff. And 
Gs 5 i objected by Reeve to be error. Sed per Strange, it being 

abbreviated may paſs for the preſent tenſe of the indicative mood of 
the paſſive verb, conſideratur, it is confh dered ; and the judgment 
was affirmed, 


* 


The Mayor of Poole verſ. Bennet. 
HE action was laid in the county of Poole, and for a duty 
claimed to be due to the corporation; and on my motion the 
venue was changed to Hampſbire, it appearing manifeſtly there could 
be no fair trial in Poole. 
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Child et al' verſ. Hardyman. 
A Guildhall coram Raymond C J. 


A CTION for linen ſold to the defendant's wife. Upon mon What elope- 
8 ment prevents 
5 aſſumpfit, the delivery was proved. And the defendant proved the huſband's 
1 that ſhe had lived in a very lewd manner; one Mr. Nott frequently _ 8 
E coming to her at her huſband's houſe, and they were locked up deere mat by 
together in a bed chamber; and other indecencies paſſed between the wife. 
them, And it was alſo proved, that ſhe ſeveral times went to the 
houſe of this Nott, a gentleman in Viliſbire, who lived within 
thiee miles of the defendant's houſe. It did not appear farther than 
that he diſliked her going and ſtaying at Mr. Nozt's. But under 
theſe circumſtances they continued to live together. Afterwards on 
the 18th of October 1726. ſhe went away from him, and went to 
Marlborough, where ſhe reſided for ſome time, But after the 
leaving her huſband's houſe it did not appear that ſhe ever ſaw 
Mr. Nott, or lived in a lewd manner. After ſome time ſhe ſent 
Lucas an attorney to her huſband, to defire that he would receive 
| her again; the huſband told him, that if ſhe came came again ſhe 
ſhould never fit at the upper end of his table, nor have the govern- 
ment of the children; but ſhould live in a garret. Then Lucas 
propoſed to him, to make her an allowance, and propoſed about 
80 J. or 100 J. per annum, he being worth about 5 or 600 J. per 
annum. But that was not complied with ; and afterwards ſhe came 
to London, and bought the linen to the amount of 53 J. 
Chief Juſtice Raymond was of opinion, that the plaintiff ſhould 
be called. And accordingly he was nonſuited. He held, if a 
woman elopes from her huſband, though ſhe does not go away 


with an adulterer, or in an adulterous manner ; the tradeſman truſts . Y 
her at his peril, and the huſband is not bound. And this had been L 
ſo adjudged in two or three caſes. Indeed if he refuſe to receive . 'H 
her again, from that time it may be an anſwer to the elopement. =_ 
In this caſe he does not abſolutely refuſe to receive her again ; but 5 
= that the ſhould neither fit at his table, nor have any government | 1 
== of the children, but ſhould be kept in a garret; and ſhe deſerved 1 
uo better uſage, And the plaintiff was nonſuit. 1 | 
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ici 


in bail above. 
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N treſpaſs, aſſault and battery, the defendant moved for leave 


= 
2 
— 
80 
— 
2 
"I 
2 
— 
2 
2 
8 
8 
£2 
2 
5 


5 re i 
4 
1 1 


rder 


, 
and infiſting that no b 


Imas Term 


ſq Ip 
Yorke, Kut. Attorney General. 
he 


in o 
, 


2 Re 


e 
F 


2 * 
ö 
WY 
— 


VIZ, 


© 
* ACS ow 
T 
* 


gii 
Fr Robert Raym 


= 


t, 
Palmer ver / 
Berchere et al' ver. Colſon, 


And leave being g 


n before a Judge, and the next. day the bail took u 
and ſurrendered him in diſcharge of themſelves. 
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HE defendant prevailed with Collins and Bevan to become 
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Sir Francis Page, Kut. 
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Andrews verſ. Dingley, j 


TRANGE moved to quaſh a ſpecial capias that was zefte 17 Quaſhing = 1 

June laſt; the cauſe of action appearing on the face of it to ariſè ui 15 not «x 90 
#594 ad * . | debito Juſtitiat᷑. 

21 September after. But the court ſaid, quaſhing was not ex de- 

bito juftitiae, and therefore they would give the plaintiff an oppor- 

tunity to ſet it right if he could, by filing a bill as of this term. 


Ritſon verſ. F rancis bail of Naſh. 


AFTER judgment on ſcire facias againſt bail, Agar moved Practice: 
to ſtay execution, the principal having brought error, and the 

bail undertaking to pay the condemnation money and the coſts on 

the ſcire facias in four days after affirmance: but in this caſe there 

being no bail on the writ of error, the court made the bail under- 

take alſo to pay the cofts on the writ of error, in caſe the judgment 

was affirmed : and faid, it was a favour they were aſking, and they 

would make them ſubmit to equitable terms. ”, = 


Worley verſ. Glover, 


P ER curiam, On the late act 12 Geo, I. c. 29. which requires Prafice on 
the proceſs to be ſerved, it is not neceflary to ſhew the party — 3 

the original writ, as you do on ſervice of rules. The act only re- Anas 

quires him to be /erved with a copy, which is the ſame as if it 

had ſaid deliver a copy. Strange pro def. 


Dominus Rex verſ. Elford, . 


FTER a mandamus was taken out under ſeal of the court, Certiorari. 
the defendant (being the country attorney) found a fault in it, 

and. altered. it before he delivered it to the party to whom it was 

directed. And for this an attachment was granted. And upon his 

ſubmiſſion and paying coſts he was diſcharged. After this he was 

indicted before the Judges of aſſize at Exon for a forgery. And 

upon theſe circumſtances he moved for a certiorari, but the proſe- 

cutor not conſenting, the court refuſed to grant it. 
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N a motion to ſtay the plaintiff's proceedings as a pauper, till 

U he paid coſts in a former action, wherein he was nonſuited; 

it appeared that the nonſuit was upon a flip of the attorney's,” and 
not upon the merits of the cauſe; which the defendant might have 
gone into notwithſtanding, if he would. The court thought this 
was not vexatious, and therefore refuſed to ſtay proceedings. 


Pauper. 


| Mallory verſ. ennings. i 


Want of writ " T P ON debate it was held, that the want of a writ of in- 
CY is quiry is aided by the ſtatute of jeofails ; though it was in- 
: ſiſted to be ſuch a fault as could not happen in the caſe of a verdict. 


Dupleſſis verſ. Chalk. 


Venue, Das for rent laid in London on a parol demiſe of lands in 
Kent; and the court refuſed to change the venue, ſaying they 
mover co it 1 ear.  _ 


+ 


Between the Pariſhes of Hanmer in co j Flint and El- 


5 leſmere in com' Salop. 

4 PON a ſpecial order of ſeſſions, the caſe ſtated was, that 
| Randal Fidian being unmarried, and having no child, was 
hired into Hanmer for a year, and ſerved the ſame : that afterwards 
in 1718, he being ſtill unmarried, and having no child, was hired 
into Elleſmere in Satop, to ſerve from Lady-day to Chriſtmas follow- 
ing, (which he did) and was then hired again for a year by the 
ſame maſter, and ſerved to the end of May. And the ſeſſions ad- 
judged it no ſettlement, and. ſent him to Hanmer. 


What a ſuffi - 
cient hiring 
and ſervice 
for a year. 


Strange moved to quaſh the order, there being in the whole a 
ſervice for a year in Elleſmere, and that is enough to ſatisfy the ſta- 
tute, which requires both a hiring and ſervice for a year. And 
cited the caſes of Overton v. Steventon, Hil. 10 W. 3. and Rex v. 
Ld. Raym. Tnbabitantes de Brightwell in com Berks, in both which it is held, 
1512 that the ſervice for a year need not be of the fame identical year for 
which the hiring for a year was. And upon the authority of theſe 
caſes the court held it a ſettlement in Elleſmere, and quaſhed the 


order of ſeſſions, that adjudged it otherwile, 
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„ 
* . 
- *, - 
— " fer * . 
— 99 _— 7 e a * 5 — % / — 4 — «4 l 4 » — 
| : 8 * e * _ 2 at U 

© Le l — _ 
— 


= Z * 
8 _ 3 ; : 4 ah; Py _— — th 2 * PEI IR PEP. 0m 
— „ CSIIIIIY | * 
ers 6 "4 C — ; ? b 4 
F 4 "= : pa , w_ 4 
1 Ss ; ; - : Fe 5 * . 4 fs +6 * we : 
* & 5 ' p ; #- 48 92 0 . \s if 0 1 
1 a * ry — 0 * x . 
* ** = - ö : 7 . ö ; * | . 2 
*. , ” , 4 4 / 3 
* 6 
ö . * 
8 = 
80 . ; wi ahi wy F ; . 
* 0 


9 6 


—— * 


R 2 


' Robinſon et al' Creditors of Dr. Tonge verſ. Tonge et al. 4. ge 
bs „ e In Gates Sg, TON; Zr 


po N debate it was held, that an advowſon in fee was real Adyowſon i 
aſſets in 5 the hands of the. heir for payment of debts. m 
1 Jon. 24. And the decree was athrmed in the Houſe of Lords. . 1 
2 OA ard” 


Dr. Gooche verſ. The Biſhop of London. 


HE biſhop libelled in the ſpiritual court, ſuggeſting that reg ben bark] 
Dr. Gooche, as arch-deacon of Efſex, tenetur folvere 10 1. mah: 2 
due to the biſhop as a preſtation, for the exerciſe of his exterior preftation, 


juriſdiction. 


* , Reeve moved for a prohibition, alleging that they had pleaded 
there was no preſcription ; and then that being denied, a prohibi- 
tion ought to go for defect of trial. < 


E contra it was argued by Henchman ef al, that the libel being 
general, it muſt not be taken. that they go upon a preſcription ; but it 
is to be conſidered in the ſame light as the common caſe of a penſion, 
which is ſucable for in the ſpiritual court: and the nature of the 
demand. ſhews it muſt have its original from a compoſition, it be- 
ing a recompenſe for the arch-deacon's being allowed to exerciſe a 
juriſdiction, which originally did belong to the ordinary. 2 Cro. 
666. Salk. 58. Cro. Eliz, 675. 2 Inſt. 491. | 


Et per curiam, They may certainly intitle themſelves ab antiquo, 
without laying a preſcription, And as they have. only laid it in 
general, there is no ground for us to interpoſe, till it appears by the 
roceedings, that a preſcriptive right will come in queſtian : if they 
85 iſſue on the plea, it will then be proper to apply; but at pre- 
ſent there ought to be no-prohibition, N ex, 


Dominus Rex verſ. Wildman. 


* was granted to Wildman on my. motion, requiring Mandimus to 
him to deliver to the company of blackſmiths all books, pa- the clerk of a 


company to 


pers, &c. which he had in his cuſtody by virtue of being their geliver books 


clerk, from which office he had been removed. to the com- 
1 P- 


F 


Vor . 10 P | The 


— 2 | . 
r —— 2 1 . x 2 
3 EPP 


1 
FS 8 
on - 


Mandamus 
muſt be made 
out according 
to the rule. 


Where error 
abates by the 


act of the 


Plaintiff exe- 
; cution ſhall 


Bankrupt diſ- * 
charged for 
faults in the- 
commitment. 


The officer took the rule to deliver them to the new clerk ; but 
* the mandamiis was made out right, as 1 moved for it: however ; it 
varying from the rule, the writ was 969 and 1 afterwards 
moved and obtained a new one, 


1 4 
1 „ | * 
* Wo « Ls - 
— 
R * 
5 * 
Ws 1 


Biller Wy andere de Pinna. ** ; 


Writ of error brought by a feme ſole abated by her marriage, 


and then ſhe and het huſpand bring a ſecond; and the court 
gave leave to take out execution, it being a delay occaſioned by the 


act of the wage in error. 1 Mod, 28 5. 1 Fenke 400. oy 


Dominus Rex verſ. Solomon * 


HE defendant was committed by the commiffioners of 
bankrupt, who in their warrant recite that he had been exa- 
ned before them upon his oath, upon which examination he had 
notoriouſiy prevaricated; they therefore commit him without bail 
or mainprize, until he ſhall make a full and true diſcloſure and 


diſcovery of his eſtate and effects, or be other wife delivered by due 


courſe * law. 


Upon a ee aper it was moved that the Geſendunt might be 
Sſcharged. . Becauſe the ſtatute 1 Fac. I. c. 15. requires ” there 
ſhould be interrogatories exhibited for his examination, that ſo he 

may have time to confider of his anſwer, and it can then appear to 
the court whether he is bound to anſwer. Perhaps this prevarica- 
tion might be in a matter they had no power to inquire into. 


2. Prevaricated is too looſe an expreſſion: he might prevaricate, 


and yet give a full anſwer at laſt. 3. Or be otherwiſe a: Mkr ge i$ 
Wong. Salt. +3 81, $466 

Ft fer curiam, Interragateevs are a term known. in law, and 
import that the queſtions are put in writing. And Holt held the 
bankrupt ought to have a copy, and time to conſider of his anſwer, 
It is very dangerous to let peaple depart from the words of the act, 
where theſe ſpecial authorities are =—_ And this commitment 


not purſuing the words, the priſoner muſt be diſcharged, Strang? 


pro defendente, 


John 


9 


- © "John Giles caſe, 


AR. Reeve moved for a mandamus to the juſtices of the city Mandemne 
of Worceſter, to grant a licence to Giles, to keep an ale- 5 WM 
houfe : inſiſting that it being within a city, the 2 Geo. 2. c. 28. did to keep an 
not extend to it. e 6 | alchouſe, 


Strange contra inſiſted, that it was diſcretionary in the juſtices ; 

and cited Salt. 45. that no appeal lies from the denial of a licence; 

and if the owner be committed, the want of a licence can only 
come in queſtion, and not the reaſon why it was denied. 


Et per curiam, There never was an inſtance of ſuch a mandamus, 
and therefore we will not grant it, 


Joſhua Cornwal's caſe, 


a thief, it is 


the evidence it appeared that he was a ſervant in the houle bay: 


where the robbery was committed, and in the night-time opened 
the ſtreet-door, and let in the other priſoner, and ſhewed him the 
ſide-board, from whence the other priſoner took the plate: then 
the defendant opened the door and let him out; but the defendant 
did not go out with him, but went to bed. 


Upon the trial before Lord Chief Juſtice Raymond, Juſtice Den= 
ton and Baron Comyns at the Old- Bailey, it was doubted, whether 
this was burglary in the ſervant, he not going out with the other: 
and it being laid down in H. P. C. 81. Dalt. 317. that it is not 
burglary in the ſervant ; the Judges ordered it to be found ſpecially. 
And afterwards at a meeting ot all the Judges at Serjeants-Inn, they 
were all of opinion that it was burglary in both, and not to be di- 
ſtinguiſhed from the caſe: that had been often ruled and allowed in 
the ſame page in Hale, that if one watches at the ſtreet end while 
the others go in, it is burglary in all: and upon report of this opi- 
nion the next ſeſſions the defendant was executed. 


e 


Mary 


H E was indicted with another perſon for burglary. And upon Servant lets in 
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Mary Freeman alias Talbot's caſe. 


The juſtices OHE was committed by ſeveral juſtices of the peace, being taken 
e e on a general privy ſearch, and charged on oath to be a looſe: 
to commit to | 5 8 8 eee 
dard labour idle and diſorderly perſon; and the commitment required her to be kept 
prong — to hard labour till the firſt day of the next general quarter-ſeſſions: 
Fenn and upon conſideration of all the ſtatutes relating to this matter, 
which are 39 El. c. 4. 1 Jac. 1. c. 7. 7 Jac. I. c. 4. 13 & 14 
i, 2.5 15... . 

12 Ann. c. 23. the commitment was held to be good, and the pri- 

ſoner remanded, Strange pro defend ente. : 


Fuer ve, nnn 


Jadgment Ser DV Tw1/den (the defendant's teſtatrix) ꝙ February 1729, 
_— en- gave a warrant of attorney to confeſs -a judgment. 18 April 
hog hog 1730 ſhe died, and the judgment was ſigned 22d of April, as a 
attorney after general judgment of Eaſter term, which began the. 15th. And 
1 _ upon motion to ſet it afide, it was infiſted, that by the death of the 
party the warrant was countermanded. 1 Vent. 310. Salk. zg. 
Co. Litt. 52. b. For it is conſidered as given only in eaſe of the 
party, to excuſe her perſonal appearance in court, and the attorney 
cannot do more for her than ſhe could for herſelf. And this is by 
relation to diveſt a right legally veſted in the executor, who in con- 
fidence of the goods may have advanced money out of his own 
—_ FCC 85 
But the court ſaid, that the caſe of Oates v. Woodward, Salk. 87. 
2 Mod. Caſ. 93. was not to be got over; and that it being the 
courſe of the court to enter the judgments as of the firſt day of the 
term, they could net alter it on conſideration of the circumſtances 
that attend a particular caſe : beſides this ſeems to be eſtabliſhed by 
the ſtatute of frauds, which provides for purchaſers, but has given 
no remedy for this. DOTY | 5 


* 
* 


= 


Dominus Rex verſ. Johannem Huggins, Arm'. 


Special vers HE defendant ſtood indicted before the juſtices of oyer and 
pref ="Þ terminer at the Old-Bailey, and the indictment ſet forth, 
pro 405. that John Huggins 1 October 12 Geo. 1. and long before, and until 
Id. Raym. I January following, was warden of the Fleet, and had the care 
TEES: and cuſtody of the priſoners committed thither. That James 


I | Barnes 


Re 


* . 
ke 


found to be as deſcribed in the indictment) 
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Barnes was his ſervant, employed by him in taking eare of the pri- 
ſoners. That Barnes being a perſon of a cruel nature and diſpoſi- 
tion, did 1 November 12 Geo. 1. make an aſſault upon Edward Arne 
then a priſoner in the Fleet, and feloniouſly took him againſt bis 
will, and carried him to a new-built room in the priſon, where he 
kept him fix weeks without fire, chamber-pot or cloſe-ſtoo], the 
walls being damp and unwholeſome, and the room built over the 
common ſhore, That at the time of ſuch impriſonment Barnes 
and Huggins knew the room to be as before deſcribed. That Arne 
by reaſon of his impriſonment-in the ſaid room ſickened, and by 
dureſs thereof died; and that Huggins was aiding and abetting 
Barnes in committing the ſaid felony and murder. 


The defendant Huggins only was taken, and having pleaded Not 
guilty, the jury find this ſpecial verdict. 


That Queen Anne by letters patent under the great ſeal dated 
22 July 12th of her reign, conſtituted Huggins warden of the Fleet 
during his life, to be executed by himſelf or his ſufficient deputy ot 


_ deputies. That from the date of the letters patent until 1 Jug 


12 Geo. 1. the defendant was warden, and Thomas Gibbon all the 
faid time his deputy, and acted as ſuch. That James Barnes was 
the ſervant of Gibbon, and ated in the care of the priſoners, and 
particularly of Edward Arne. That Barnes 7 September 12 Geb. 1. 
aſſaulted Arne, and feloniauſly put him into a room (which is 
and kept him there 
forty-four days without fire, chamber-pot, or cloſe- ſtool, or ſuch 
like utenſil, That Barnes knew the room to be ſituate as in 
the indictment, and that it was unwholeſome; and that for fif- 
teen days at leaſt before the death of Arne, Huggins knew the 
condition of the room, but whether he knew it before, pentys 
ignorant. That by dureſs of the impriſonment Arne 10 September 
became fick, and languiſhed till 20 Ofober following, upon which 
day he died by dureſs of the ſaid impriſonment in the ſaid room. 
That fifteen days at leaſt before his death Huggins was once preſent 
at the ſaid priſon, and ſaw Arne under dureſs of the ſaid impriſon- 


ment, and turned away, and at the ſame time he ſo turned away 


Barnes ſhut the door, and Arne continued in the room till he died. 
That during the time that Gibbon was deputy, Huggins ſometimes 
acted as warden. But whether he be guilty of the murder of Ed- 
ward Arne is the doubt of the jury ; on which they pray the advice 
of the court; et fi pro Rege, pro Rege; et fi tro defendente, pre 
defendente. | Des 


This verdict was removed at the prayer of Mr. Attorney it 
B. R. and there argued by Mr, Willes and Serjeant Eyre; after 
Vol. II. 10 Q which 
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which it it was Mat at Fm in 1 FOR 


Other, 


all the Judges, by Serjeant Che/hyre, Mr. Attorney, Mr. Solicitor, 
and Mr, Willes, for the King; and by Serjeant Darnall, Serjeant 
Eyre, Serjeant Hawkins, Mr. Peere Williams, Mr. Strange and 
Mr. Forſter, for the priſoner. But as every thing inſiſted. on by 
either ſide is taken notice of in the opinion delivered by the Chief 
Jaſtice, it will not be neceſſary to ſtate the ene of counſel, 


net Chief Juſtice, after Rating the heads 52 the perle ver- 
dict, went on as follows. The general queſtion in this caſe is, 


whether upon the facts as found in the verdict, the mila at the 


bar | is guilty of the murder of Edward Arne. 


For that purpoſe it will be neceſſary to conſider theſe two things: : 
1. What offenſe it is in James Barnes; and, 1 Whether the pri- 


loner 1 ls 3 in the ſame ea 


| And as to the firſt point we are all of opinion, that if Barnes 
was now before the court, and the facts as found in this verdict were 
found againſt him ; he would undoubtedly be guilty of murder. 
It is certain, there is no particular way of killing another, that is 
neceſſary to conſtitute a murder; but the committing of murder is 
as various as the ſeveral ways of putting an end to life. In the caſe 
of a priſoner there is no occaſion for an actual ſtroke: the reſtrain- 
ing him by force, and killing him by ill uſage, is enough to conſti- 
tute this offenſe. All the authors who ſpeak of this ſpecies of 
murder deſcribe it by a general expreſſion, per dure garde de ſes 
gardens. The duty of a gaoler is not to puniſh, but confine the 
party, for the ſingle purpoſe of his being forth- coming to anſwer a 
legal charge or demand. Fleta 38. In this caſe Barnes has certainly 
exceeded his duty : 
which the law has repoſed 1 in him, and is anſwerable for all the con- 


ſequences of it. 


1 conſideration to make it murder is, that it is a deliberate 
act, of long continuance, and of great cruelty. It is likewiſe ac- 
companied with force, againſt the conſent of the party. On all 
which accounts the law implies malice, Had he therefore been be- 
fore the court, there would have been no an. in adjudging it 
murder with regard to him. 


2 Having chus determined what offenſe it would be in Barnes, 
let us now confider how it ſtands with regard to the priſoner at the 
bar. And tho' the indictment has charged him equally with the 
yet we think the verdict has made a wide difference between 


them. The indiftment charges Barnes to be his ſervant, but the 
3 ' verdict 


he has been guilty of a breach of that truſt, 
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verdict finds he was the ſervant of Gibbon, The whole charge in 
the verdict againſt the priſoner is, that for fifteen days before Arne's 
death, he knew what ſort of room he was in: that he once ſaw 
him under the dureſs of impriſonment that Barnes had put bim 


in: and that during the time Gibbon was deputy, Huggins ſome- 


times acted as warden. But notwithſtanding theſe circumſtances 
which are found againſt the priſoner at the bar, we are all of opi- 
nion, he 1s not guilty of murder. 


It is a point not to be diſputed, but that in criminal caſes the 
principal is not anſwerable for the act of the deputy, as he is in 
civil caſes: they muſt each anſwer for their own acts, and ſtand or 
fall by their own behaviour, All the authors that treat of criminal 
proceedings, proceed on the foundation of this diſtinction; that to 
affect the ſuperior by the act of the deputy, there muſt be the com- 
mand of the ſuperior, which is not found in this caſe, 


The dureſs in this caſe conſiſted in the firſt taking him againſt 
his conſent, and putting him in that room, and the keeping him 


there ſo long without neceſſaries, which was the occaſion of his 


death. Now none of theſe circumſtances are found as againſt the 
priſoner. The jury does not ſay he directed his being put into the 


room, that he knew how long he had been there, that he was with- 


out the neceſſaries in the indictment, or was ever kept there after 
the time the priſoner ſaw him, which was fifteen days before his 

death. And as theſe are circumſtances «found againſt Barnes, and 
not againſt Huggins; and as in theſe cafes the court is never to in- 
tend any thing, but muſt found their judgment on the facts as ſtated 
in the ſpecial verdict, and on them only; there can be no colour to 
think one equally guilty with the other. The only circumſtance 
reed upon to ſupply all this is, the priſoner's being once at the 
priſon where he ſaw the deceaſed under the dureſs, and turned 
away. But ſurely the bare being preſent can never amount to an 
aiding and abetting. He ſaw him there, it is true; but does that 
infer he knew how it was occaſioned, or conſented to the continu- 


ance of it? It is very material in this caſe, that the dureſs by which 


this unfortunate man came to his end, could not be known by a 
bare looking in upon him : he could not know he was there againſt 
his conſent, he could not by ſeeing him know the length of his 
confinement, or how long he had been without the decent neceſſa- 
ries of life: and it is likewiſe material, that no application is found 
to have been made to the defendant, which perhaps might have 
altered the caſe, 


Theſe circumſtances, taking them all together, are a very ſlender 
evidence of a conſent in the priſoner to the dureſs : though this I 


muſt - 


K. wn. wo. oth 5 6 2 — . 6 " 1 8 Fr e : 
Frere 3 KY 1 2 2 8 I » — bg es on RE 3 Py 2 3 My * 2 e 8 w 3 of - a — a 3 
5 2 2 * Ft: n 1 N 5 7» {he OE * 8 G 7 en 2 ere n 4 : 
* * - : A * * VE - — o —_ mn Me. TRL 2 98 o - o - x Tay. : 3 . 
* 4 5 LEY _ >. 7 Ro * BY FT * 22 my 4 „ 1 8 * G; Ps NES: bo 0 2 £ * K. — * Be - ö & 
_ r —— r 1 — f — «I — — RI Ed ax aA” « . . PID 1 Q APSR ab Ei; ——_— - . 
—. 58 Cog J "ho 2 3 > . a . * - 4 : 3 Wa _— - 2 2 — va — 


2 
* 14 
* 
3% 'F 
i 
1 2 
5H 
1 
1 
Js 
i 
"2 
..4 
4 E 
"oh 


A : * 
ff. 
: 5% . 
% N 7 << N N 7 8 
— _ CO" * n — \ * "I, — - 1 
— | — 
CT” 


Vice. I erm 4'G Geo =” 


* 


aa. 


muſt oy that were they ever ſo ſtrong an ericküde f conſent, they 

will not be ſufficient for us to ground a judgment upon: we are 4 
determine upon facts, and not on evidence of facts; fo is Rehng 
78, 111. where it is found, that Plummer diſcharged the fuzee, but 
not that he diſcharged it gain the King's officers; and the court 
could not take it that he did. It would be the moſt dangerous 
thing in the world, if we ſhould once give into the doctrine of in- 
ferring facts from evidence; which is the propet buſineſs of a jury, 


and not of the court. 


But it is objected, that though the priſoner bad cad a deputy, 
he had till the inſpection of the gaol ; and for the time he was 
there, the power of the deputy ceaſed. To this I anſwer, that 
there is no caſe in law which proves, that the accidental preſence of 
the principal amounts to a revocation ;. and in reaſon it ought to be 
conſtrued ſuch a coming, as ſhews he intended to take upon him- 
ſelf the execution of the office. If a diſſeiſee comes to dine with 


the diſſeiſor, that will not amount to an entry. 


It is likewiſe inſiſted on, that in many caſes a perſon who is ab- 
ſent when the murder is committed, may nevertheleſs be an aider 
and abetter; and the caſes were put of laying poiſon, putting a 
child in a hogſtye, covering it with leaves, or leaving a ſick man in 
the cold, by which he dies, which are all to be met with in Keſyng. 
Now as to theſe caſes I muſt obſerve, that in every one of them the 

erſon abſent did the act which was the occaſion of death ; whereas 
here the act is found to have been done by another. 


It was further obſerved upon this head of abſence, that in 
Staunf. 17. Cromp. 24. 6. the caſe is ruled to be murder, of let- 


ting a miſchievous beaſt go abroad, which happens to kill a man. 


But ſurely that is laid down too general in thoſe books: and it 
would be very hard, if a man takes a reaſonable care to keep u 
the beaſt ; that he ſhould: be anſwerable, if the beaſt wha break 


out without his 8 or conſent. Wow 


There is but one thing more that was preſſed by the King's 
counſel, v1z. that fince it was determined in Oneby's caſe, that it is 
not neceſſary for the jury to find malice, why is it more neceſſary 
to find the priſoner's conſent? To this I anſwer, that malice is 
matter of law arifing from a legal conſtruction of the at; and from 
the act of the party the law has always conſtrued; whether there 
was malice expreſs or implied: but conſent is an act of the mind: 
a ſudden killing is conſtrued to be malicious, though there is no 


time for any conſent, Theſe are the reaſons Which indace us to 
: TD determine 


_ 
» Ty 


bs 3 


Plummer, Kehyng 111. to have found, that the fuzee was diſ- 


4 a6 ACRES 
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determine that upon this verdict the prifoner at the bar 1 is Not guilty 
of the murder of Edward Arne. 


But then upon the argument of this eau a difficulty ey 
what the court ſhould do in this cafe, ſuppoſing the verdict to de 
too incertain to found any judgment upon. It will therefore be 
neceſſary further to conſider: 1. Whether this is an incertain ver- 
dict; and 2. Suppoſing it is, whether we are to difcharge the pri- 
ſoner, or award a venire facias de novo 


Now as to the laſt point, it is obfervable, that no ioflence could > 
be produced where, in a criminal caſe, it was ever done for a fault , ay e T2 . 
in the verdict itſelf, Arundel's caſe in 6 Co. was for a fault in the :: , . . 
jury proceſs, and in the caſe cited of Hil. 8 H. 7. Ro. 3. there was Sig Ft 7 
no verdict, the Judge diſcharged the jury, and would not take their + the refers A 
verdict, betanle it was put into their hands in writing as they ſtood 5 e * 
at the bar. And in the caſe of Mr. Keate, 6 Mod. 287. Skinner 77 2 OW — 
666. though the verdict was ſo incertain, that it was impracticable ,. 7 
to determine either way, for want of finding who ſtruck firſt; yet of of e RE 


„Nn 


Holt C. J. was ſo averſe to a venire facias de novo, that he hünlelf // . ee, 
took an exception, that quaſhed the indictment, in order to put it . . 


into a proper way of being tried over again. . . 


But whatever may be the determination of the court, when that 
point comes properly before us, it is unneceſſary for us now to con- 
ſider; becauſe as to the other point we are all of opinion, that this 
verdict is not incertain, 


There is no incertainty as to the facts that are found: the only 
fault is, that there are not ſuch facts found as will amount to 
murder. The conſequence of which is, that the defendant is Not 
guilty of murder; and it would be endleſs to ſend it back to a 
Jury, till they find facts enough to make it murder; beſides its being 
contrary to law, in expoſing a man to a ſecond hazard of his life. 


It would have been a circumſtance very material in the caſe of 


charged againſt the King's officers ; but the jury were ſilent as to 
that, and the court ſaid they could not take the fact to be ſo, upon 
bare evidence of the fact; and proceeded to give judgment, as if 
the fuzee had not been diſcharged againſt the King's officers, with- 
IF ſending it back to the jury to find it poſitively one way or the 
Other. 


80 in the caſe of ” Meſſnger et al (Kelyns 79.) who were in- 
dicted for high treaſon in aſſembling and pulling down bawdy- 
Vo I. II. 10 R houſes. 


" Michaelmas Term 4 Geo. x. 


os W 8 
"Was. The 161 was Klient as to _ and Bedell whether 
they were aiding and afliſting ; and this (ſays Kelyng) being a matter 
of fact, which ought to be expreſly found by the jury, and not he 
left to the court upon any colourable implication” from their bein 
preſent ; they two were diſcharged, without {OY ng it back to the 
jury for their further opinion as to the fact. 


In Kelyng 66. on a ſpecial verdict it was found, that Thombſmn 
and his wife were fighting, and Dawes endeayouring to .part them 
was killed by Thompſon : and it not being found, that Thompſzn 
knew Dawes intended only to part them, it was held manſlaughter, 

without ſending it back to the Jury to be certified of his know. 


ledge. 


Theſe are caſes directly in point as to this head; and I muſt 
obſerve that Plummer's caſe was after the caſe of Keate, wherein 
Holt Chief Juſtice had had this point under his conſideration, | 


This verdict therefore being ſufficient to found a judgment upon, 
our judgment is, that the * is Not guilty, and therefore he 
muſt be e diſcharged, 


Hillary Term 
4 Georgii 2 Regis. In B. R. 


Robert Lord Raymond, Lord Chief 
Juſtice. OS 
eise ,,, = 
Fr Edmund Probyn, Kut. S Juſtices. 
William Lee, Eſq; * 

Fir Philip Yorke, Knt. Attorney General. 
Charles Talbot, Eſq; Solicitor General. 
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Da Coſta verſ. Carteret et al“. 


aſſumpſit, and non afſumpſit infra ſex annos ſhould not be 33 
pleaded, becauſe the latter puts all in iſſue, and does not pleadable. 
imply a promiſe without the ſix years; it came now to be ſolemnly _ 
debated in this court, Strange having moved for leave to plead Not 
guilty and the ſtatute of limitations. And the court granted it 
for this reaſon, becauſe thereby the defendant ſecured to himſelf a 
trial upon the merits in all events, whereas if he was to reſt only 
on the non aſſumpſit infra ſex annos, it might come to a demurrer, 


or the iſſue of nul tie] record. 


Ts Common Pleas having laſt term determined, that on Not guilty 


Williams werſ. Ogle. 


P ON the iflue of 7 tel record, one was Segrave and the Variance 
I other Seagrave, and the court held it no variance, quia idem 
Jonans. Qu. tamen, where the party has ſomething elſe to go by 
than the ſound. 
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Leapidge et al verſ. Pongillionne. 


No bringing | debt for emiſſet for goods ſold, the conrt refuſed to let the de- 
money into 1 fendant bring money into court, faying * never did it in debt. 
— cr. Strange pro quer. 3 | ay 
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Dimmock ver /. Chandler. 
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Admiralty. Prohibition was moved for to the Admiralty in a ſuit there 
brought by one part-owner againſt the other, who would go to 
ſea with the ſhip, in order to oblige him to give ſecurity... And 
Carth. 26. Hardr. 473. were cited. But the court ſaid, thoſe 
caſes. were denied, 7 Ann. Grave v. Hedges; and that if ſecurity 
was offered and refuſed, wats would grant a prabilgon 3 aan not 


before. 
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Dolder ver . F call. 


Sheriffs ofi- B E R curiam, We have ſeen ſo much oppreſſion in keuing 1 
2 not T fſſheriffs officers be bail, that we think proper to concur with 
the mmon Pleas in a general rule, not to accept them or nn 1 


at mace 


| == of the Duke of Marl borough againſ 


The 
. Widmore. 


(WP 


"HE. plaintiffs. declared as executors on a promiſe to their 


Amendment. 


1 teſtator ; and iſſue was joined on a plea of the ſtatute of li- 
mitations. Then the plaintiffs moved to amend, by laying the pro- 
miſe to have been made to themſelves; and cited 3 ev. 347. 
where in an action upon the ſtatute of hue and cry the allegation 

of the oath was amended, and laid to be by the ſervant infca of 


the maſter. 


And on the authority of this caſe the court ordered the amend- 
ment, on payment of coſts and liberty for the defendant to plead 
de novo. 5 ny pro . 


Butler 


Butler verſ. Inneys et ux. 


er, and was nonfaited ; after Paiprr. 
which he brought a ſecond action, and recovered. And 
Strange moved on behalf of the defendants, that the coſts in the 
firſt action might be deducted out of the recovery in the ſecond, but 


it was refufed. | 


HE plaintiff ſued as a pavp 


Vice verſ. Burton. 


1 N treſpaſs for meſne profits, the declaration was for an entry into HE 
meſuagium five tenementum. 

for the uncertainty ; and a caſe cited, where it had been held ill in enoagh in 
ejectment. To which it was anſwered, and reſolved by the court, weſpais. 
that there was a very eſſential difference ; becauſe in ejectment it will 

be incertain, of what the ſheriff is to deliver the poſſeſſion. 80 

the plaintiff in error went over to an exception to the writ of error, 

which was quaſhed, being returnable before judgment. 


Dominus Rex verſ. Betteſworth. 
N DAMUS to grant adminiſtration to John Culm, of ban Though a 
271 his wife. Return, that by articles before marriage it was K. 
d, that the wife ſhould have power to make a will, and diſpoſe make a will, 
her: leaſehold eſtate; that purſuant to this power, ſhe made a Jet the baron 


-» ay * | | {h 11 h ad- 
will, and her mother executrix, who has duly proved the ſame. miniſtration. 


"To this return it was objedted, that ſhe might have cho/es en Mod. 211. 
action not covered by the deed, and the huſband was in all events 
intitled to an adminiſtration guvad them. | 


| Fomtra it was inſiſted, that with the conſent of the huſband ſhe 
might make a will, 2 Mod. 170. And here is his conſent by being 
party to the deed, 


Sed per curium, A general conſent to make a will does not ſeem 
ſufficient, but there ſhould be a conſent to that particular will ; be- 
ſides, this is going beyond her power, which did not extend to the 
making an executor. This is rather an appeinttneht, which in 
equity will controul the adminiſtration as to the leaſehold eſtate, 
than a will; and as there may be other effects not covered by the 
deed, the return is ill, and there muſt be a peremptory mandamus. 


Smiths 


vo 1. II. 10 8 


And on error it was objected to e tenemen.- 
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1 2 Smith's Caſe. 
Mandamus . R. Reeve moved for a mandamus to Dr. Bettefworth, com. 
lies not for an manding him to grant adminiſtration to Smith of the goods 


. adminiſtrator 
durante minori 


actate, 


Amendment 
of writ of 
error. 


. of his deceaſed ſon, durante minori aetate of his erg 


 Fazaterley contra infiſted, that the father has not an aqual ri ot 
with the ſon; and that the ſpiritual court has always Sandee 
theſe adminiſtrators only as truſtees for the infant, and have never 
kept to any rule in granting them, but according to the circum- 
ſtances of the family: where there are ſeveral in equal degree, % 
children, they have always choſen which they pleaſed, 


Et per curiam, When we grant mandemus s, it is to oblige the 
judge to do right to the party who ſues the writ; bat as there is no 
law which fays to whom theſe adminiſtrations during minority ſhall 
be granted, there is no law to be put in execution. In the caſe of 
the-next-of kin he is intitled ge jure, and therefore in his caſe we 
grant a mandamus of courſe, We will grant no writ in this caſe, 


Hhaynes verſ. Forreſt, 


PON the iſſue of ul tiel record, the ſeire facies recited a 

judgment for damages pro non performatione cujuſdam promiſ- 
1 onis et alſumptionis: and on producing the record it was ſeveral 
promiſes, and intire damages, And the court held it a variance; 
and the plaintiff quaſhed his 198 fatias with coſts, the court rela- 
ſing to amend it. | 


The Sword blade Company 1 


N ejectment was brought againſt the company y and Mr. Ed- 

wards, After a verdict for the plaintiff, Mr. Edwards died, 

and a writ of error is brought laying the judgment to be ad grave 

damnum of the company, and of Mary Edwards the daughter and 
heir. And ſhe and the pi Jointly aſſign errors. 


It was moved to amend. the writ and aſſignment, by eg out 
hercname, And upon conſideration the court were of opinion, that 
it was amendable by the ſtatute 5 Geo; 1, c. 13. not only as a va. i- 
ance from the original record, which is really no way to the da- 

mage. of Mary Edwards, - but alſo by virtue of the ue words 
2 — _ - 


* 2 =T 


symes 


. 


ICI 
SAN * 
* £4 RE 


EY ts 6g — r WED os £ 
— . ——— 3 ce a an 
0s . — Woe —— 


* 
0 1 N : EI TRACI * Fe * » 
5 . 
rr « 1 1 0 - * Þ "w% 
5 r 6 . 3 * ** 2 E „ — * 2 
——— — — — - 4 ach 2 TOR — . 
33 1 3 TI TE - oP , % — 
= 7% 
£ * * — ” 
| 2 Gs oF |<. .. 
8 * ; "hp 2 £5 1 FD 
; 4 1 2 * * W _ . +. bo — 4 8 N * 
5 i * 4 : * * „ ; 4 - * % , . : * _ 5 , 
* $ Bo 1 . : FS Ne | 
, = 
% 4 yl . - * 
> * 9 4 * 0 . 7 ” 4 8 
: — 4 7 
. AY * —— . - : 1 4 
— ” * * : , 
—— 3 $9 n e : 9 * 8 8 ** ae N „* * — RY * nnn _ 2 9 * th. 4 A. 
— — "AR _—_—_ 8 
1 
» ” ” 
. x 


FSymes verſ. Oakes, 
+ 4 +. Shepherd verſ. Oakes. 
Lavender verſ. Oakes. 


N error e C. B. in actions of debt on bail bonds, it was ex- 
{ is cepted by Filmer, that it was not ſhewn, that the bonds were 
to the ſheriff by the name of office, as the ſtatute 23 a. 0. £ 10. 
requires. And the court held, that it ſhould ſo appear; but they 
thought it did ſufficiently appear on the whole declaration, they be- 
ing laid ſofvend” eidem vicecomiti et gſignatis. Strange pro quer“. 
Judgment affirmed, 1 HG; ED 


Dominus Rex verſ. Ward. 


the archbiſhop of 23r#'s court, ſuggeſting that Dr. Thomas 
Sharpe had been admitted to the office, to execute the ſame by him- 
ſelf or his deputy, that he had appointed Dryden (who is averred 
to be a fit perſon) to be his deputy, whom the commiſlary had re- 
fuſed to admit, to the great damage of Dr. Sharpe who complains, 
and therefore the writ commands the commiſſary to admit and 
ſwear Dryden, or ſhew cauſe to the contrary; To this the com- 
miſſary returns, that long before the conſtituting Dryden to be de- 
puty, John Sharpe and Thomas Sharpe were admitted into the 
office as principals, to hold for their lives, and the life of the ſur- 
vivor, That they 11 March 1714. appointed John Shaw to be 
their deputy, who executed the office till John Sharpe died. That 
Thomas Sharpe ſurvived, and 12 May 1727. by a new appointment 
conſtitnted Shaw his deputy, who was admitted and executed the 
office, until ſuſpended in the manner after mentioned. That Shay 
at the times of his admiſſion took an oath that he would juſtly and 
honeſtly execute the office without favour or reward, and do every 
thing incumbent on the office, and not be an exaQor or greedy of 
rewards, That by the canons of 1607. it is (inter alia) oidained, 
that if any regiſter or his deputy ſhould receive any certificate wich- 
ont the knowledge or conſent of the-judge, or omit to call over 
any perſon cited to appear, or put cff the examination of witneſſes, 
or diſobey the judge, or omit to enter the decrees before the next 
court day, or not regiſter wills within a convenient time, or enact 
any thing falſe, or of his own conceit, in the decrees, or take any 
reward from either party, or be of counſel with them, or do any 
Wo thing 


What amounts 
to ſhewing a 
bail bond 
taken by the 
name of 
office. 


AJANDAMUS to admit Henry Dryden to be deputy regiſter of Mardemui. 
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thing that may ſcandalize the judge; then ſuch regiſter or his de- 
puty may be ſuſpended by the biſhop for the ſpace of one, two or 
three months, or more, according to the degree of his offenſe, and 
the biſhop ſhall appoint ſome other publick notary to execute the 
office during the ſuſpenſion. That whilſt Sato was deputy, ſeveral 
proctors of the court 16 February 1727, exhibited to the commiſſicy 
ſeveral articles againſt him (which are ſet. out in haec verba) com. 
plaining of divers miſbehaviours in his office, contrary to ſeveral of 


the particulars ſet forth in the canons. That Shaw being ſuramoned 
6 April 1728. gave in bis anſwer in writing (which is ſet forth) 


and then the return goes on with a guia videbatur to the commit. 
ſary, that the anſwer was inſufficient, and that Shaw had confeſſed 
himſelf guilty of ſeveral omiſſions and extotſions in the exerciſe of 
his office ; therefore upon complaint thereof to the archbiſhop, he 
21 May 1728. by his commiſſion under his archiepiſcopal ſeal di. 
reed to the commiſſary, and reciting that Shaw had been guilty in 
the manner before mentioned, he therefore impowers the commiſ- 
fary to ſuſpend him and aſſume another notary publick. That by 
virtue hereof he 24 May 1728. ſuſpended Shaw for five years, and 
aſſumed Foſeph' Leech a notary publick, who before the conſtitu- 
ting Dryden to be deputy took upon him, and has ever ſince exer- 
ciſed the office. That Shaw appealed, and in that appeal alleged, 
that 23 May 1728, he reſigned the office, and that Dr. Sharpe had 
appointed William Smith to be deputy. That delegates were ap- 
pointed, who 23 Ofober 1728. iflued an inhibition to the commil- 
ſary, that pending the appeal he ſhould do nothing to the preju- 
dice of the appellant. That the appeal remains undetermined, and 
for theſe reaſons he cannot admit Dryden to be the deputy of Dr. 


_ 5,5 


Strange argued that the return was ill, and there ought to be a 
peremptory mandamus. 


I muſt obſerve in general, that there is no incapacity returned in 
Dryden, no want of any regular appointment or deputation; on the 
contrary it appears that Dr. Sharpe had a power to make a deputy, 
and that he has executed it with regard to Mr. Dryden. As there- 
fore Dryden has prima facie a regular title to the office, the com- 
miſſary who is to admit him ought not to refuſe to do his duty; 


eſpecially conſidering that the admiſſion gives no right, but only a 


legal poſſeſſion, to enable him to aſſert his right, if he has any. And 
upon this foundation it is, that nor fuit electus has been held no good 
return to a. mandamus. to ſwear in a churchwarden (Mich. 11 Geb. 


Rex v. White) becauſe it is directed only to a miniſterial officer, who 


is to do his duty, and no inconvenience can follow; for if the party 


has a right, he ought to be admitted; if he has not, the adraifſon 
$i, 1 | Wil 


. 


— — 


5 eee N MON nt 


4 * „% —— - ———__—_— 
l n | x N 5 | 
* 
Fo oY fan 200-6 enen 5 25 , g *＋ * : ww 
| 5 * {0p a | N 4 by - 
* * — „ 1 by | M * 4 * 3» * 
; Py ; if ; od ; 
. 4 . * 1 
f > N , Tg | 41 a. 0 | * 
; "3 1 r 1 * ö | Nan i ; . 
. U 22 1 . 7 8 1 - 8 1 X * " 7 * 3 SE . ' 7 , * 
9 - * . . - 3 
Fa Y * 0 ol 5 : v ” oo ** * hy — 
a — 


8 8 - 
— — 


will do him no good. This effect of a mandamus to admit, was 
laid down in the caſe: of the King againſt the dean and chapter of 
Dublin, Hill. 7 Geo. Which was a mandamus to admit one Dougate Ante 5 36. 
to his ſeat in the choir and his voice in the chapter. Wherever the 
officer is but miniſterial, he is to execute his part, let the conſe- 


quence be what it will. Mich. 11 Geo. Rex v. Simpſon. That Ante 609. 1 


was a manamus to the archdeacon of Colcheſttr, to ſwear Rodney 

Fune into the office of churchwarden. The archdeacon returned, 
that before the coming of the writ. he received an inhibition from 
the biſhop; but the court held that was no excuſe, and that a mini- 
ſerial officer is to do his duty, whether the act would be of any \ 
validity or not. In the caſe of Taylor v. Raymond, Mich. 4 Geo. to | 
a mandamus. to ſwear in a churchwarden, it was returned, that be- 
fore the coming of the writ, he had ſworn in another; and held an 
ill return, for be the right which way it will, the officer is to do | 
his duty. Theſe cafes are both in point: in one there was an in- 8 
hibition (as there is in this caſe) and in the other there was another * 
officer, as they pretend there is here, viz. Joſeph Leech: it 
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But what is that inhibition? it is to do nothing that may preju- 
dice the appeal. Can this hurt Shaw? no: if hie is relieved on 
the appeal, he will be reſtored, though another is admitted. If he: 
1s not relieved, it muſt be for want of a right, and he will not be 
capable of ſuffering -any prejudice by the other's admiſſion, But 
what takes off all pretence of the inhibition's being material in this 
caſe is, that it appears by Shaw's own ſhewing, that he had the day 
before his ſuſpenſion ſurrendered his deputation ; and that accounts 
for the laſt part of the return, that the appeal is undetermined, it 
not being of any conſequence to Shaw to proſecute it any further. 
Beſides, this would be to deprive Dr. Sharpe of the benefit of- this 


office as long as Shaw ſhall think fit to ſleep upon the appeal; Dr. 8 


Sharpe having no power to expedite the determination. 


A deputy is but at will, and this is to deprive Dr. Sharpe of his 1 
will for five years, which ſuſpenſion I take to be illegal, for the 1 
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words or more which are added in the canon, muſt have a reaſon- 1 
able conſtruction, and can never be extended to five years. Shaw . 
1c int! : . . | i 
is intirely diveſted of the office, which anſwers the purpoſe of re- {AY 


formation better than a bare ſuſpenſion. + As therefore the office is 1 
vacant, there can be no reaſon why the commiſſary ſhould refuſe to Wl 


fill it up, and a peremptory mandamus ought to go. AS 1 


HAlner contra, The caſes of churchwardens have been denied; Ld. Raym, 
and it has been ſince determined in The King v. Harwood, that non 


uit electus is a good return: and Paſeb. 11 Geo. Rex v. Pender, Ante 623. 580 


it was held a good return, that the party praying the mandamus had 
Vor. II. — ; 2 
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had judgment of — againſt 21 in an 2 in the 5 na- 
ture of a quo warranto. The principal ought to ſuffer in ſome 
degree for the faults of his "Eaſe nor. ought the principal to de- 
panifhment o of his —_— by. n A away of the, 


N 


Bed per curiam, „ it is attempting ws. 5 5 to ſoppon 
this as a good return: the effect of a * as laid down is cer- 
tainly fo; that it gives no right, The canon only intended, that 
the biſbop ſhould ſuſpend, where the principal would not revoke; 


but an actual revocation is better than a ſuſpenſion. It would be 


carrying the power of inhibitions a great way, if we. ſhould allow 
it the force contended for by the return ; we are therefore all of ep 
nion the return is ill. 


Then Filmer took exceptions to the writ. 1. That a mandanut | 
would not lie for a deputy. 2. Nor for a ſpiritual office as this 1 il 
and 3. It is not averred in the writ, that Dr. Ward, to whom it is, 
directed, is the perſon bound to admit and ſwear. 


1. As to the firſt objection he cited 6 Mod. 18. Ane Hal C.]. 


lays is down, that a mandamus will not lie for a av 


2. As to the ſecond he cited 3 Mod. 322, Carth. 169. 1 
399. Show. 217. that a * will not lie . whe 
belongs as much to the eceleſſaſtical court as the dan . 


It is the conſtant form to allege, that the party to whom the 


wall is directed, is the perſon to whom it n to ſwear and 


admit. Trem. Ent. 452. 


l 


Strdug 2 contra. To the firſt objection, this is not a mandamus - 
for the a but for the principal to be admitted to have a de- 
puty: the refuſal of Dryden is laid to be wo grave danmum of Dr. 
Sharpe, ficut ex guerela ſua accepimus, and 2 to do him 
(Dr. Sharpe) right in the premiſſes, is the writ awarded, It appears 
Dr. Sharpe has a freehold in the office, fo though his deputy is 
but at will, he has it for life. 1 Bon. 110. a mandamus Was 
granted to reſtore A. to the office of deputy ſteward of the court 
6f the councib of Marches. Apd it was held to lie for a re- 
vocable deputy, becauſe. the principak has. no. other way to get 
him admitted. And in the report of the ſame caſe in 1 Lev. 306. 
it is fad, per cursam, Though a mandamus. does not he for a deputy, 
yet. it lies for bim who, deputes him, to haus him, admit tect or re- 
ſtored ;. for gneryple he may. be: ellis of his. * to; make 4 
deputy. 5 
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2. As to the nature of the office. Its being an office ſubject to 
the eccleſiaſtical court is no objection, Tyin. 3 Geo. 1. Rex v. Bal- Ante 58. 
lives de Morpeth. A mandamus to admit an under ſchool-maſter ; 
and yet ſchool-maſters are within the 77 and 79 canons of 1603. 
as well as regiſters. So in the caſe of Mr. Folkes lately, for the 
office of apparitor general of the Archbiſhop of Canterbury, It 
has” been often granted for a ſexton, and pariſh clerk. 1 Yer, 143. 
Hil. 4 Geo. Davis's caſe for a pariſh clerk. And the ſame term Ante 115. 
Rex v. Parbchian de Thame for a ſexton, Thin. ꝙ Ged. to reſtore Ante 555, 
Dr. Bentley to the degrees of batchellor of arts and doctor of di- 
vinity. And Dr. Sherleck's caſe, to admit him a prebend of Norwich, Ante 159. 


* 


Trin. 4 Geb. And Dougat?'s caſe before cited. 


No aſſize will lie for this office; ſo if the party has not this re- 
medy, he has none. The reaſon why it was refuſed to a proctor 
was, becauſe it did not appear what intereſt he had, but here ap- 
pears'a freehold. Carth, 170. is a mandamus to almit a regiſter 6f 
an archdeacon of Sarum. And Trem: 536. for the like at Ex#97. 


2. If Dr. Ward was not the perſon to whom the executing this 
writ belongs, he ſhould have retufned ſo, (Trem. 453.) but inſtead 
of that he is making an excuſe; beſides, it is laid that mes rite he 
refuſes, which is an averment that in juſtice e ought to do it. 
And as to precedents, they are both ways. Tremayne 450, 401, 
465, 483. and ſeveral precedents were produced from the rolls, 
_ 2 Ann. rot. 61. Trin. 3 Ann. rot. 35. . Hil. 22 Car. 2. rot. 
28 FR 


Es per curiam, We all think this writ is good, notwithſtandifig 


the exceptions that have been taken, and therefore a peremptory 
mandamus muſt go. 
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What a libel, 


actionable. 


4 Georgi 2 Regis 


the Prince's hand on being appointed his gunſmith; 


In B. 


Robert Lord Raymond, Lord Chie ef 


Juſtice. r 
Sir Francis Page, Rut. 
S$ir Edmund Probyn, Kut. 
William Lee, E.;; 
Hr Philip Yorke, Kut. Attorney General 


Charles Talbot, E 45 Solicitor General. 


„ Harman verſ. Delany. 3 


N an action upon the caſe for a libel, the plaintiff declared, that 
he was gunſmith to his Royal Highneſs the Prince of Wat 
L and that it having been inſerted in the craftſman, that he had 
had the honour to preſent him a gun of two feet fix inches long, 
which would ſhoot as far as one of a foot longer, and had kiſſed 
the defendant, 
intending to ſcandalize him in his trade, publiſhed an advertiſement 
in theſe words, Whereas there was an account in the craftſman 
* of John Harman gunſmith making guns of two feet fix inches 
* to exceed any made by others of a foot longer, (with whom it 
is ſuppoſed he is in fee) this is to adviſe all gentlemen to be cau- 
** tious, the faid gunſmith not daring to engage with any artiſt in 


town, nor ever did make ſuch an experiment, (except out of 3 


** leather gun) as any gentleman may be ſatisfied of at the Cris 
Guns in Longacre,” After Not guilty pleaded, there was a ver- 


dict ah the plaintiff and 50 J. damages. 
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It was moved in arreſt of judgment, that this is no libel, and 
that if one tradeſman will pretend to be a greater artiſt than others, 
it is lawful for them to ſupport their own credit in the ſame way. 


Et per curiam, That is certainly ſo, and if the defendant had 
one no farther, he would not have been chargeable; they might 
xdvertiſe that they make as good as he, but they ought not to fay 
he is no artiſt, which they plainly. do by ſaying he dares not engage 
with any artiſt, and by advifing gentlemen to be cautious of him: 
the law has always been very tender of the reputation of tradeſmen; 
and therefore words ſpoken of them. in the way of their. trade will 
bear an action, that will not be actionable in the caſe of another 
rſon : and if bare words are fo, it will be ſtronger in the caſe of 


a libel in a publick news- paper, which is ſo diffuſive. 
1 Roll, Abr. 63. 
Hetley 71. Brownl. 151. 
1 Keb. 293. 


The plaintiff had judgment, the court bein 


pl. 30. 


Cro. Ei. 343. 
2 Mod. 118. 

1 Roll. Abr. 37. pl. 1 5. 

Mo. 627. 2 And. 40. Hutt, 12 5. 


tended to diſcredit him in his buſineſs, 


1 Roll. Abr. 62. 


Skinner 123. Hob, 225. 


— Medlicot's Caſe. In Canc. 


g of opinion, that it 


1 Mod. 19. 
62. pl. 28. 
5 Co. 125, Hard. 470. 


I Commiſion of bankruptcy was ſuperſeded, becauſe granted Aſſignee of a 
I upon the petition of an aſſignee of a bond; who though he is 
an equitable, yet is no legal creditor. 


— 


Seymour, Bart. qui tam verſ. Day. 


4 


c/ 


Ane 


bond cannot 


petition for a 


commiſſion of 
bankruptcy. 


e. Ze 


in a qui tam 


] "HE action was for the penalty in killing a hare, not being No new trial 
qualified. And the jury found for the defendant, contrary 


to the direction of the Judge. 


ſaying it had never been carried ſo far as a penal action. 


Mäoore ver ſ. Goodright. 


But the court refuſed a new ttial, 


after verdict 
8 


error the 


| Sa a writ of error coram vobis, it was aſſigned for error, Afigning for 
A. that the plaintiff in the ejectment died before the day of 11/5 

Prius. And it being in ejectment, the court ſet it aſide, and or- 
dered the attorney to ſhew cauſe, why there ſhould not be an at- 


tachment againſt him ; 


Vo I. II. 


10 U 


for they ſaid it was to defeat the proceed- 


Ings 


death of the 
plaintiff in 
tjectment is a 
contempt. 
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ings inſtituted = the court to try the right; and every body knows 
that the plaintiff is but poniinal, or if a real perſon; yet his releaſe 
is a conternpt, e 


Goodtitle ver /. Holdfaft. 
F TER judgment againſt the caſual ejector, and before any 
£ A writ of poſſeſſion executed, the court made a rule to ſtay 
proceedings on payment of all rent due and coſts: it not being pre- 
tended that the ejectment was brought on any other title, than a fe- 
entry for non- payment of rent. | | | 


Practice. 


Dominus Rex verſ. Catherall. 


In convictions HH E defendant was convicted on the. Kenſington turnpike act, 
1 for refuſing to acoount and pay over the money by him re- 
a hs am Ceived as collèctor. And being. committed, and a habeas corpus 
muſt be men- brought, the defendant was diſcharged, and the conviction quaſhed ; 
_ becauſe no particular ſum was fpecified, or the times when the 
money was charged to be received, fo. as to enable him to defend 

himſelf on a ſecond charge. And though the counſel for the tru- 

ſtees would have had the commitment ſtand good as to the not ac- 
counting; yet the court faid it was one intire non-feazance charged 

both in the conviction and commitment, and they would not fever 

them. The defendant was diſcharged, and the conviction quaſhed, 


Dominus Rex verſ. Inhabitantes de Hamworth in com 
Staff. 


n. PON motion to quaſh a certiorari to remove an indictment 
may be grant- againſt the defendants at ſeſſions, for not repairing a bridge; 
Ow i it was inſiſted, that by 1 Ann. c. 18. the certiorari is taken away. 
are charged TO Which it was anſwered; and reſolved by the court, that this act 
8 repair 2 extended only to bridges where the county is charged to repair; and 
e. that where a private perſon or pariſh is charged, and the right will 
come in queſtion, the act 5 F 6 V. & M. c. 11. had allowed the 

granting a certiorari. And therefore they refuſed to quaſh. 


Dominus Rex verſ. Stoughton. 
Lvovit wt FJNDICTMENT againſt defendant for a nuſance, charging that 


1 Hd he /eperr levavit vel levari egufaviti And en demutrer judg- 
a N 3 ment 


— 
5 XZ 
—_ 


Dominus Rex verſ. Morris. 


£ 


| \ FTER conviction on an indictment the judgment was arreſt- Lt. jury 
A ed; becauſe the words adtunc et ibidem were left out as to the 10 be PRE. 


ſwearing of the jury. 1 Mod. 26. 1 Ven. bo. 2 Keb. 583, 610. the county. 


| Codke qui tam verſ. Champneys. 


N an action for the eſcape of Sarah Chatford, who was taken Aion lies 

upon an outlawry on meſne proceſs; Gapper moved in arreſt of for the eſcape 
judgment, that the action would not lie, for the plaintiff is at the 
end of his ſuit, and the King only has an intereſt for the forfeiture, 
and the body is kept for the contempt ; and cited Cro. El. 706. 
13 H. 4.1. Salk. 80. 


5 Draper contra. The caſe in Cro. is of debt on the ſtatute of R. 2. 
But it was never doubted but caſe would lie. Cro. El. 652. Cro. 
Zac. 360. It will lie for the eſcape of one taken on an excommu- Yelv. 20; 


of an outlaw. - 
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nicato capiendo. Lut w. 122. 2 Bulſt. 236. 1 Roll. Rep. 47. Mo. 


834. So for the eſcape of one committed by commiſſioners of 
bankruptcy. 
Et per curiam, He may never be taken again, and the confine- 
ment would have enforced his appearing to the action, to reverſe 
the outlawry : ſo the plaintiff has an intereſt and a damage, and 
muſt have judgment, ET, 


Dominus Rex verſ. Japhet Crooke. 
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THE defendant was convicted on the ſtatute 5 Elix. c. 14. for A 5 
forging. a leaſe and releaſe, And the indictment ſets ſorth, charpe' is 


that Garbut et uxor were ſeiſed in fee of certain meſuages, lands and within 5 Eliz. 


tenements called Fawick in the pariſh of Clackton in Eſſex, and that 
the defendant intending to moleſt them and their intereſt in the pre- 
miſſes, forged a leaſe and releaſe as from Garbut et ux, whereby 
they are ſuppoſed for a valuable conſideration to convey to him 
all that park called Tawick park. in the pariſh of Clackton in 
* Efex, containing eight miles in circumference, with all the deer, 
woods, Ge. thereto belonging.” | 
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After verdict pro rege, it was moved in arreſt of judgment, that 
the premiſſes ſuppoſed to be conveyed were ſo materially different 
from thoſe which were really the eſtate of Garbut et ux, which 
was houſes, lands and tenements; that it was impoſſible this con. 
veyance ever could moleſt or diſturb them : if it was a true deed, 

it could not paſs their lands at law for want of a proper deſcription, 
and though where lands are improperly deſcribed, a court of equity 
will oblige the vendor to convey them by proper words; yet that ig 
only where there is a previous contract for a ſale, and they do it as 
carrying that contract into execution; whereas here is no contract, 
and the caſe is no more, than if A. had been ſeifed of Blackacre, 
and B. had forged a conveyance of Mbiteacre, which certainly 


x 


would not be within the ſtatute. | 
The court for ſeveral terms inclined ftrongly with the objeQion : 
but this term the Chief Juftice declared that they were all of opi- 
nion to over-rule it: the words of the act are, to the intent that 
e the ſtate of freehold or inheritance of any perſon to any lands, Gc. 
« or the right or title of, in and to the ſame, ſhall or may be mo- 
s leſted, troubled, defeated, recovered or charged.” By this it ap- 
pears, that it is not neceſfary, there ſhould be a charge or a poſſi- 
dility of'a charge; it is ſufficient that it be done with that intent, 
and the jury have found that it was done with intent to moleſt 
Garbut and his wife in the poffeſfion of their lands. Accordingly 
judgment was given for the King, and the defendant had ſentence 
to undergo the puniſhment appointed by the act for forging a deed, 
and the fame was executed upon him at Charing-Crofs, 


Ns SGiardner verſ. Merrett. 
1587. 
The court HERE was a variance between the writ of error and the 
may ex officio . record; and as it ſtood in the paper, the court obſerved it, 
amend a writ . OM OM 3 * . 
of error. but neither party would move to amend it, for fear of paying coſts: 

upon which the court ſaid the ſtatute 5 Geo. 1. c. 13. would war- 
rant their amending it, which they did without coſts. 


E: 


Regula generalis. 


No warrant of "HE court taking notice of great inconveniencies following 


attorney from from holding a warrant to confeſs judgment by one in 
a priſoner | 


good but Cuſtody to be good, if any attorney (though for the oppoſite party) 


where there is was preſent ; made a rule, that for the future there ſhould be an 


Fa 1 attorney preſent on the behalf of the defendant. 
0 — Philips 
ſent. We I 'Dillp 
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Philips verſ. Knightley. 


N debt on an arbitration bond. It appeared that the award was, Award that 

that the defendant ſhould execute a covenant to indemnify the 4. fall exe- 
10 fs ſt 111 coſts d d | 2 hi h cute a cove- 
plaintiff againſt all coſts, damages and expences, which ſhould hap- nant to in- 
ven by means of any further proceedings in an action begun at the demnify B. 
inſtance of the defendant, and at iſſue in C. B. wherein Marſhal * Bod. 
qui tam is plaintiff, and the now plaintiff defendant; at the bottom 
of which covenant the arbitrators had ſigned their names. 


Page Juſtice thought this a bad award, as not putting a final end 
to the ſuit, but only giving the plaintiff a new action of covenant: 
beſides, it was not reducing things to any certainty, And Mich. 
9 W. z. B. R. Selby v. Ruſſel, there was an award, that if no fur- 
ther demand was made out in ten days, releaſes ſhould be given ; 
which was held ill; and Holt Chief Juſtice ſaid, they could not de- 
legate their authority in any other inſtance, but that of ordering 
coſts to be taxed by a maſter. 2 Saund. 192. Salk, 75, 2 Keb. 
351. 1 Sid. 358, He ſaid he ſhould think it well enough, if a 
bond had been awarded, becauſe there the penalty made all certain. 


But the other Judges were of opinion, that the award was good, 
and that it did not lie in the mouth of the defendant to make this 
objection. And they ſaid, there was no difference between a bond 
and a covenant, for the remedy is by action in both caſes. And 
this being a qui lam, in which the poor had an equal intereſt with 
Marſhal, it was not in the power of the arbitrators to order it to 
ceaſe. They cited Cro. Fac, 400. and gave judgment for the 
plaintiff, | 


Between the Pariſhes. of Curenden and Laland in Lan- 
caſhire. 


JU PON a ſpecial order of ſettlement, it was ſtated, that a poor Where che 
boy was bound out apprentice by indenture, and the maſter duty on ap- 
had 20 6. paid him: that he ſerved three years ; but that the maſter ET 
never paid the duty of 6 d. in the pound according to 8 Ann. c. 9. ale 
d. 39. which ſays, that if the duty be not paid, the indenture ſhall gains no ſets 


be void to all intents and purpoſes whatſoever, — 


Ihe caſe was referred to Forteſcue Juſtice, who went the circuit. 
And he held it a ſettlement, becauſe the maſter had fix months to 
pay the duty in, ſo that during thoſe ſix months a ſettlement was 
Vo L. II, 10 X gained: 
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gained: and it ſhould not be in the power of the maſter to defeat 
it by matter ex poſt fadto. And purſuant to this opinion the ſeſ. 
fions held it a ſettlement. 33 * | . 


But upon debate in B. R. the order was quaſhed; for they ſaid 
it was making the indenture good to one purpoſe, when the act of 
Parliament had made it void to all intents and purpoſes whatſoever 
And though it was a hard caſe, they could not break through the 
poſitive words of the act. So the order was quaſhed. 


Dominus Rex verſ. Dominam Lawley. 


Scimsinan HE moved in arreſt of judgment after conviction on an infor. 

indietment is 4 ) mation for attempting to perſuade a witneſs not to appear and 

<=" wer! give evidence againft Faphet Crooke for forgery. And the exception 
taken was, that it was not pofitively averred, that Crooke was in- 
dicted ; it was only laid, that ſhe, ſciens that Crooke had been in- 
dicted, and was to be tried, did ſo and fo: whereas in all criminal 
caſes the fact muſt be poſitively alleged, and not by inference, 
12 120. 6 Mod. 30. 4 Co. 44. bo 2 Cre. 19. 4 Co. 18. 
, & 


But the court upon conſideration held it was well enough; and 
that there is no real difference between indictments and actions, 
where the git of the action muſt be poſitively averred. Dans pla- 
gam mortalem; warrantizando vendidit; receiving ſtolen ' goods 
knowing them to be ſtolen ; are all as looſe. So is the caſe of We 
keeping a dog knowing him to be accuſtomed to bite ſheep. And me 
there is no inconvenience ; becauſe if there was no ſuch indictment 

roved at the trial, the defendant muſt have been acquitted. Vid 
1 Sid. 183, 337. 2 Sid. 127. Salk, 686, 2 Lev. 208. 5 0. 
x 120, 2 Roll. Abr. 82. pl. 4, , 12. Dy. 69. a. Appendix at the 
bt end of the State Trials 50. where it is laid that the defendant ai 
ciens Sir Thomas Armſtrong to have conſpired the death of the King, 
and to have fled for the ſame, the defendant nevertheleſs traiterouſly 
remitted money to him for his ſupport, Judicium pro Rege, and 
the defendant was fined three hundred marks, and to ſuffer one 


month's impriſonment. | 
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Man verſ. Man, coram Magiſtro Rotulor'. 


AMPSON. Man made his will, and gave the uſe of his per- What a lapſed 
Hd ſonal eſtate to the defendant his wife for her life, if ſhe ſo long legacy. 


continue his widow, and after her death to A. B. C. and D. his 
brothers and ſiſters, ſhare and ſhare alike, C. and D. died in the 
life-time of the teſtator, and he died ſome ſhort time after, not ha- 
ving revoked his will. A. and B. the two ſurviving legatees bring 
a bill againſt the executrix, ſuggeſting a waſte made by her of the 


eſtate, Sc. and pray ſhe may exhibit an inventary, and the eſtate 


may be ſecured, Sc. The defendant ſet out an account of the 
eſtate come to her hands, and what debts ſhe had paid; but inſiſted 


that the ſhares of C. and D. the deceaſed legatees, did belong to 


her as lapſed legacies ; and 


Mr. Solicitor General inſiſted much, that the two ſhares did be- 
long to the plaintiffs the ſurviving legatees, and that by force of the 
ſtatute of diſtributions. they as next of kin ought to have the ſhares. 
But 'Mr; Mead for the defendant argued; that it was the intention 
of the teſtator, his executrix ſhould have them; for by the will 
the legatees are tenants in common, and ſhall not take the ſhares 
as ſurvivors, 


— * 


Sir Joſeph Jekyll, The ſtatute of diſtributions only takes effect, 
when the teſtator omits to make a diſpoſition of an intereſt veſted 
in him: as if he deviſes part of his eſtate, and takes no notice of 


the other part in his will; he dies inteſtate quoad that part not ge- 


viſed, and then the next of kin claim under the ſtatute, and they 
ſhall have it: but when an intereſt has been once diſpoſed of, and 
the party who would have taken it, had he ſurvived the teſtator, 
dying in his life-time, and the teſtator not making any other diſpo- 
ſition of the ſhare he would have had, in cafe he had ſurvived the 
teſtator, nor any declaration ſhewing a deſign of altering his will; 
it is plain the teſtator, as he knew of the death of the legatees, did 


deſign (if he knew any thing of the law) that the executrix his wi- 


dow ſhould have the ſhares of the deceaſed Jegatees. And the ſur- 
vivors could not well take the ſhares, becauſe the teſtator had parti- 
cularly appointed that each of his legatees ſhould have a ſpecial 


mare. And he decreed, the wife ſhould have the two ſhares abſo- 
lutely to herſelf, and the uſe and intereſt of the other half for her 


life, and an account of the teſtator's eſtate. to be taken. Ante Bao. 
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Tr inity Term 
5 Georgi! 2 Regis. In B R. 


Robert Lord Raymond, Lord Chief 
Juſtice. | 
Sir Francis Page, Kut. 
Fr Edmund Probyn, Kut. ( Juſtice, 
William Lee, Eſq; 

Fr Philip Yorke, Kut. Attorney General 
Charles Talbot, Eſq; Jolicitor General. 


* 
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Meard verſ. Philips. 


N debt for the penalty of articles relating to the building of 

Putney bridge. The defendant pleaded Nil debet. The plain- 

tiff demurred, and the defendant joined in demurrer. Aﬀeer- 
wards he moved, that he might be at liberty to withdraw his ple: 
of Nil debet, and plead double, viz. that he was not appointed by 
the commiſſioners, and that he did not agree with them to build the 
bridge. And it appearing the plaintiff had not been delayed, the 
court gave leave accordingly. e 


| Squire verſ. Archer. 


Bringing mo- * an action for dilapidations the court refuſed to let the defen- 


ney into court. 
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dant bring money into court, and ſaid it was like treſpals, 
where you cannot do it, though you may tender amends. 
1 Os : | 
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Wilcocks verſ. Huggins: 


33 A SE by the executor of the executrix of George 74 ilcocks Within what 
—_ againſt the defendant upon a promiſſory note dated 30 Zuly baer _ 
$1] 1719, The defendant pleaded, quod cauſa aftionts non accrevit og Ahern 
infra ſex arinos : the plaintiff replies; that the firſt executrix, Tyin. action begun 
11 Geo. 1. ſued out a bill of Middle/ex againſt the defendant, re- by bis teltator, 

* turnable Mich: /equen', on which there was a continuance by non 

7 niit breve, and an alias was taken out returnable in Hilary term 

following, before which the executrix died, and made the plain- 

tiff her executor, who in Michaelmas term 3 Geo. 2. ſued out a /ati- 

tat againſt the defendant, with intent to declare againſt him as 

above, which he accordingly did; and concludes with an averment, 

that the cauſe of action accrued within fix years before ſuing out 


the firſt bill of Mrddleſex. 


To this the defendant demurs: and after ſeyeral arguments, it 

was held, that the replication was ill, there being four years between 

the death of the fiſt executrix and the proceeding by the now 
plaintiff : that the moſt that had ever been allowed was a year, and 
that within the equity of the proviſo in the ſtatute, which gives the Lutw. 261. 
plaintiff a year to commence a new action, where the judgment is 
arreſted or reverſed : but they ſaid they would not go a moment 
farther, for it would let in all the inconveniences which the ſtatute 

was made to avoid. Indeed if the ſecond executor had been retard- 

ed by ſuits about the will or adminiſtration, and he had ſhewn that 

in pleading, it would have been otherwiſe, becauſe then the neg- 
= {ct would have been accounted for. And wherever a ſuit is al- 
loved to be continued by journeys accounts, it muſt be a recent pro- 

= Afecution. 6 Co, Spencer's caſe, which this can never be ſaid to be. 
Per curiam, Judgment for the defendant. | 


Berkley verſ. Howard. 


N error of 'a judgment by default, the plaintiff in error A certiorari 
aſſigned the want of an original, and warrants of attorney. 2 
And the defendant, without putting him to return certiorari's, on . 
pleaded in nullo oft erratum. And on argument the plaintiff infiſt- «/ crratws. 
ed, that it was a confeſſion of the errors; and it was agreed fo to be. 
But upon application to the court, and affidavit that there was an 

original and warrants of attorney, the court awarded two certio- 


rart's, it being in order to affirm a judgment. 


Vo T. II. 10 * Warren 
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Warren verſ. Ivie. 


2 ä 


Cannot rejoin IT was moved upon the act for amendment of the law, that the 
. GOUT: 8 defendant might be at liberty to rejoin double; but the court 
held it extended only to the caſe of pleading at firſt. Ih | 


1 
. 


CS 
8 2 1 I BF rn 
* pet » 4 — 2 — — ag . 9 
TFF! ³Ä¹—¹¹ ²⁰ uu ͥ ·oðiw 
.... RT ent I ̃⁵˙06wĩ-fu— — a 
Ps "Ap ona Se, Ex Speer Sie „ 


3 hs whe N 
> ” + — 2 
. ͤ Es. IS 
Dn RE EIS ES Q 
— 5 AS - ="; att — ag 
— » hay oe; 
* Ne 
* — . BS * » 
- IE: 1 þ 
A $- . 
* 4 y 
— 


— Sr — CERES 05 a+ 
* ws - oy AL „ ce I —— 
n en OP IEEE 


| Fiſher verſ. Hughes. 


How to lay "RROR out of the grand ſeſſions in Wales in ejectment, 
* vubherein the plaintiff declares, that Robinſon et ux demiſed to 
e jedment. bim one hundred acres of land, and that afterwards the ſame day 
Egerton et ux demiſed to him praemiſſa praed', Upon Not guilty 
pleaded, the jury find for the plaintiff quoad the lands demiſed by 
Robinſon et ux: et quoad tenementa praed' which Egerton et ux de- 
miſed, they find for the defendants. And the judgment is entered, 


% 1 


that the plaintiff ſhall recover his term in the tenements demiſed by | 4 
Robinſon et ux; et quoad caetera praemiſſa fit in miſericordia pro A 


þ Falſo clamore verſus defendentem pro praed tenementis, which Eger 
1 ton et ux demiſed: et praed” defendens fit quietus, et eat 'inde ſine 
i die, &c. | | 


Strange pro quer in errore objected, that for want of purſuing 
the common form in laying the ſecond demiſe to be aliorum tene- 
mentorum, the judgments here given are contradictory to each other: 
the defendant is put without day as to the ſame premiſſes for which 
the plaintiff recovers, 7 
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5 Et per curiam, This is certainly far from being a correct entry; 
but we will not reverſe it, if it be poſſible to ſupport it: we will 
conſtrue tenementa praed quae Egerton et ux demiſed, to mean the 
"x term in the premiſſes, and then it will be well enough, The judg- 
wil ment was affirmed. „ 
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„ Pleading EBT upon a bond entered into by the defendant's wife du 

1 double. ola, conditioned that ſhe ſhould within ten days after the 

1 - plaintiff's return from his voyage marry him if requeſted, And 

i Strange moved, and had leave to plead, on eft factum, and that 
the plaintiff did never requeſt her, 
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Willing verſ. Goad. 


N"ERJEANT Birch moved to diſcharge the defendant out of Gaoler cannot 
8 the cuſtody of the marſhal, the plaintiff in the action having retake for his 


ſent an order for his diſcharge. Upon a rule to ſhew cauſe, the 


marſhal inſiſted, that the defendant had broke the priſon, and let 
out himſelf and another priſoner, who was in execution for 500 /, 
and that though the plaintiff's difcharge came whilſt he was out of 
priſon ; yet he had ſince re. taken him for his fees; and had charged him 
in cuſtody with a declaration for the eſcape of the other. But there 
being no caſe to warrant the gaoler's re-taking for fees, and the 


laintiff in the action being ſatisfied ; the court held the re-taking to 


be illegal, and conſequently the delivery of the declaration to him 
was void, and the marſhal ought to diſcharge him. 


King verſ. Morris. 


CTION againſt the high-bailiff of MVeſtminſter for a falſe Variance 


return. And the declaration ſet forth, that the plaintiff reco- 
vered a judgment againſt Alexander Urghuart, on which he ſued a 
eri facias, and a warrant was made to the high-bailiff to levy fo 
much, which the plaintiff recovered againſt the ſaid A. L. 


Upon the evidence, the warrant was to levy of the goods and 
chattels of A. U. ſo much, quas the plaintiff recuperavit verſus - - 2, 
(omitting the name ;) and the queſtion reſerved on the trial was, 
whether this was a variance. And the court on debate held it none, 
the fiers facias being right; and they ſaid they would take that and 
the warrant as the ſame proceeding. So the plaintiff had judgment. 


Dominus Rex verſ. Hudſon. 


At Guildhall, coram Raymond Chief Juftice. 


2 an information for ſtopping up a common foot-way, the where the 
p 


roſecutor proved, that it had been a common paſſage under 
the defendant's houſe as far back as any witneſſes could remember. 


term expiring in 1728; the Chief Juſtice held the defendant not 


guilty: and as to the leaving it open ſince, he ſaid that would not 


de long enough to amount to a gift of it to the publick. 
Lowfield 


original of a 
way is ac- 
8 | counted for, 
But the defendant producing a leaſe made for fifty-ſix years of this the preſcrip- 


way, to the intent it might be a paſſage during the term, and the 2 
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Lowfield verſ. Bancroft & al. Ibid. 


N an action for a malicious proſecution, the jury would have 
cm... 1 found 800. damages againſt one defendant, and 100 J. againſt 
3 ——_ each of the others. But the Chief Juſtice ſaying it could not be 


2 defen- done, the jury gave a general verdict for 11000. 
ants. 


The damages 
Cannot be 


Hoar verſ. Dacoſta. Ibid. 


Within what Ty OODVARD's note was paid to the plaintiff at twelve on 

time a gold- the Friday, who put it into the bank at one, and the next 

NN morning at ten, the runner of the bank carried it to the ſhop with 

manded. other notes to the value of 2600 J. and left them (as uſual) to cal! 
again for the money: he called at eleven, and they ſaid their ſer- 
vant was gone to the bank. He called again at two, and they ſaid, 
they were going to ſhut up, and refuſed to pay; but paid ſmall 
notes for two hours, and then ſtopt. And the next morning notice 
was given to the defendant, who had paid the note to the plaintiff 
And now in an action for the money, the queſtion was, whether 
this was payment to the plaintiff, It was inſiſted for the defendant, 
that he ſhould not ſuffer by the plaintiff's paying it into the bank, 
who ſent it with other notes; whereas if the note had been tendred 
by itſelf, it would have been paid. E contra it was infiſted, that if 
there had been no demand, there would have been no laches, being 
within a day after the receipt, that the goldſmith ftopt payment, 
The Chief Juſtice ſaid there was no ſtanding rule, but left it to the 
jury, who found for the plaintiff to the value of the note. 


Harris verſ. Benſon, Ibid, 


Intereſt, when N an action againſt the drawer of an inland bill after an accep- 
to de allowed. F tance, the Chief Juſtice ruled, that for want of a proteſt accor- 
ding to 9 & 10 W. 3. c. 17. the drawer could not be charged with 

intereſt, Then the plaintiff. would have had it as for money lent, 

and that appeared to be the confideration of the bill; but the Chict 

Juſtice ſaid, it had never been allowed barely for money lent, with- 

out a note; ſo the plaintiff had no intereſt allowed him, Strange 


pro def”. 1887775 
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Dominus Rex verſ. Clendon. 


N information was laid for an aſſault in Middleſex, and the Amendment. 
court refuſed to amend it by laying it in London, 


Dominus Rex verſ. Dalton. 5 


H E defendant had the misfortune to kill his ſchoolfellow One found 


at Eton. And being brought up by habeas corpus to the 19% boli wa 
Chief Juſtice's hauſe; it was returned, that he was committed by coroner's in. 


the coroner for manſlaughter. It was therefore prayed he might w_ is bail- 


be bailed. But the Chief Juſtice ſaid, that was no reaſon, for if 5 


the depoſitions made it murder, he would not bail: e contra, if they 
amounted only to manſlaughter, he would bail, though the coro- 
ner's inqueſt had found it murder. And he ſaid the diſtinction was 
between the coroner's inqueſt, where the court can look into the 
depoſitions; and an indictment, where the evidence is ſecret. That 
Lord Mobun's caſe in Salk, 104. was in point (though that was at 
Holts chamber, and not in court as the book reports it) and that 
the lords bailed him after an indictment for murder was found. He 
laid that himſelf refuſed to bail Mr. Clifton, becauſe he thought 
. depoſitions made it murder, though the inqueſt was manſlaughter 
only. "EE Os | 


The bail were four in 4000 J. The Chief Juſtice ſaid, it had been. 
uſual to take them in a ſum, or body for body; and that where 

they are taken corpus pro corpore, it was a miſtake to imagine the 

bail were to be hanged if the principal ran away : but that the 

method is to amerce them. 


Harriſon verſ. Weldon. 
W Alker Weldon died inteſtate, leaving Anne his wife and An- The ſpiritual 


| . : | court may re- 
phillis his ſiſter: the ſiſter upon the common oath, that. ſhe coe an lm. 


believed he died inteſtate without wife or children, obtained admi- nitration if 

niſtration. And in a ſuit to repeal it as obtained by ſurprize, it ap- granted on 
ed” to be th - wrong ſug- 

peared to be the courſe of the court, never to grant it to the next geſtion. 


of kin, until the wife is cited. 


The ſiſter moved for a prohibition, and inſiſted that the ordinary 
had executed his authority, and cited 1 Sid. 179, 370. 1 Lev. 180. 
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But the court held, that the ordinary could nat be ſaid to have 
executed the authority, having never had an opportunity to make 
the election which the ſtatute a1 H. 8. g. 5. gives him: that it was 


3 Co. 78. b. 


Salk, 36. 


1 Lev. 305. 


3 Keb. 123, 


131. 


Offenſes 
againſt the 


private ſtatutes 
of a college are 


* 
- 


= 


the miſrepreſentation of the parties: that if there was no ſurprize 
(of which the court below was judge) there ought to be a prohibi. 
tion, becauſe then the adminiſtration will have been duly and regu- 
larly granted: but here was a plain ſürprize, and therefore they de- 


4. l, Bentley wel. Epiſc Ren. 
„ J Epilc 1 


N prohibition the plaintiff declared, that King Henry 8, 19 Decen. 
ber, 13th year of his reign founded Trinity College in Cambrigge, 
and that his ſucceſſor Queen Elizabeth made a Body of ſtatutes, 


not pardoned the fortieth whereof is intitled De magi/trs ſi res exigat amotione 


by the act of 


grace. 


and ſpeaking of the biſhop of Ely, there are the words corrigat, 
puniat, expellat: that he was cited to appear before the biſhop as 
ſpecial viſitor appointed by the ſaid fortieth ſtatute of Elizabeth, to 
anſwer to ſixty- four articles, which are inſiſted upon: as violations of 
the ſtatutes, ſome of which are long before the laſt act of grace, 
and others of them are for ſetting = college ſeal in conjunction 
with the fellows, The biſhop for a conſultation: ſets ont a former 
ſtatute of Edward 6. in theſe words: © vi/itator epiſcopus Elienjis fit; 
and avers that he is viſitor general, and as ſuch has a right to pro- 
ceed upon the articles; The doctor put in an immatertal replication, 
to which there was a demurrer. And after ſeveral arguments theſe 
points were ruled. ee eee | 


Firſt, that though ſeveral of the. facts charged appear to be before 
the act of grace; yet they are not pardoned by that ſtatute, but are 
{till inquirable by the viſitor, There are two forts of corporations, 
firſt, thoſe that are for publick government, and ſecondly, thoſe 
that are for private charities. The firſt of theſe are governed by the 
common law, but the ſecond is the creature of the founder, and 
governed by his private laws. Not that the particular perſons are 
exempted from the common law, but the body in general is: and 
as theſe are private laws, they are in the nature of! truſts, and the 
breach of them is no crime cognizable by the common law. The 
King's power of pardoning ariſes from his having the executive 
power in him; and. though in this caſe the King is founder, yet the 
breach of his private ſtatutes are not crimes againſt the crown. The 


crimes pardoned are ſuch as are againſt the publick laws and ws 
— ä 0 


8 


lodged in two or three juſtices, and they abuſe it; are they not ſeve- 


ſtatute of Eligabeth, which the court ſaid, he was not. For being 


the crown with regard to enlarging the viſitatorial power. They 


been otherwiſe; but it had never been determined to be good, For ' 1,80 
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of the realm, whereas theſe are in the nature of domeſtick rules ſor 


«Secondly, that thaugh ſeveral of the crimes ingputeg t@ hic for The viſor 
. önunckion with others, yer that is 10 rea 1 . 0 ET ude'1 0 | n one man for 
iry of the viſitor. Suppoſe the whole body ſhould join in fe 


1 an act done 
| tting by him jointly 
the ſeal to a deed to encourage a murder, would they not be ſeve- win odere. 
rally puͤniſbable in their natural capacity? if he was not concurting : 
in the act, and it is only as to him a virtual conſent as included in 
the body; that will be proper matter of excuſe, If a power is 


=” 
* 


faliy puniſhable for it? thelr being corporate acts thefe fore is 16s 


ground for a prohibition. 


Thirdly, that by the ſtatute of Edward" 6. the; biſnoß of Eh The appoint- 
and his. ſucceſſors are appointed general viſitors, it being ep'us Elienſis ment of a di. 
without any, chriſtian name, accordihg ts the cald- 1 5 H. 7. 1. b. his thrininn 
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powers in acts of parliament given to biſſſops or juſtioes· will! veſt in name * be | i 
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hh to his ſucceſ- 
Fourthly, that though the three former determinations are in fa- The viſtor 
vour of the ſuit belbw, yet the prohibition cuglit to ſtand; becauſe 44 


the biſhop has not cited the doctor upon the foot of his general his authority. 
viſttatorial- power, but as a- ſpecial- viſitor appointed by the fortieth | 
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laid-it was a queſtion they would not determine, whether when the 
crown has given ſtatutes and appointed a viſitor, the ſucceſſor can 1 
any way alter or annul the former ſtatutes: the practice indeed has 


on _ reaſon they were all of opinion, that the prohibition ought. 
to ſtand, e | | 
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N. B. Upon a writ of error in parliament this judgment was rez Ae 4 
verſed, and the lords went into the conſideration of the ſeveral . e 41. 

articles, and as to ſome granted a prohibition, and as to others | 

2 conſultation. „„ 5 
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Michaelmas Term 5 Geo. 2. 915 1 

1 5 — NE — — Cs C e 3 ET * — — "vm 
Dominus Rex werſ. Heber. 1 

＋ H E court would not hear a motion againſt a juſtice for con- practice, 4 
victing without ſummons, until the conviction was removed 1 
peloch Bam, , Strange pro rege. Mi 
Hoare verſ. Mingay un', &c. 1 

IN Eafter term laſt the plaintiff brought his action in C. B. againſt Practice. 1 
the defendant on a recognizance of bail, but the defendant ap- 4 

| . * | n 
pearing to be an attorney of B. R. the plaintiff was forced to deſiſt: 1 
on 20th Ocober laſt the defendant ſurrendred the principal; and the oh 
firſt day of this term a bill was filed. And upon the defendant's 8 
motion to ſtay the proceedings, as having rendred the principal be- 8 
fore action brought; the queſtion was, whether the proceedings in * 


C. B. were to be regarded; for if they were, the render would be 
too late. And the court held the render to be good, it being before 
the return of the proceſs in this ſuit; and it was the fault of the 
plaintiff not to begin right at firſt, Strange pro quer. 


4 . 


Dominus Rex ver. Wright. 
LIF2F a habeas corpus to him, to bring up a perſon under his Practice on 


care for lunacy, he made no return, and Ketelbey on an #%s cf ut 

athdavit that the writ was delivered to him, moved for an attach- 
ment. The clerks of the crown-office certified, there ought firſt to 
be a rule to return the writ. Sed per curiam, In caſes where the 
liberty of the ſubject is concerned, there ought to be no ſuch indul- 
gence, but all the expedition . poſſible ; and they granted an attach- 
ment ni, &c. whereupon the doctor came in and returned, that 
before the delivery of the writ he had delivered the woman to her 
huſband, and that he does not know where ſhe is, nor can produce 
her. And the court held it a ſufficient anſwer. 92 85 


Aſtley ver ſ. Reynolds. 


” 7 4 


| an action for money had and received to the plaintiff's uſe, the where money 
caſe reſetved for the conſideration of the court was, that above is extorted by 
three years ago, the plaintiff pawned plate to the defendant for 20/. ——_— 
and at the three years end came to redeem it, and the defendant in- 1 
liſted to have 10 J. for the intereſt of it, and the plaintiff tendred 

bim 4. knowing 47, to be more than legal intereſt. That the de- 
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fendant refuſing to take it, they parted; and at ſome months di- 


ſtance, the plaintiff came and made a ſecond: tender of the , | 
but -the. defendant- Rill infiſting upon 10 J, the plaintiff pad i, 
and had his goods: and now brings this action for the ſurplus be- 


* 


yond legal intereſt. + © ming Pegs 3 


For the plaintiff it was inſiſted by Reeve,” Filmer, and Draper 
that the action lay, the plaintiff not being particeps criminis, 100 
having paid the money, not upon the foot of an uſurious contract, 
but by compulſion. They agreed the caſe in Sa/k. 22. that if he 
had been party to the fraud, he could not maintain the action: but 
| here they ſaid the money was extorted ; and extotſion and uſury 
differ in this, that one is given freely, and the other involuntarily > 
and a man ſhall avoid a deed by dureſs of his goods as well as of his . 
perſon. 1 Roll. Abr. 687. And it is obſervable, that all the las 
againſt uſury are for the puniſhment of the lender, and not of the 
borrower; and that it is not pretended that there was any agreement 
about the intereſt at the time of the loan. And a caſe was cited of 
2 2 Wilkinſon v. Kitchin, Trin. 8 V. 3. where money was given to a 1 
is Newgate ſolicitor, to lay out in bribes; and it was held by Hil: WE 
Chief Juſtice, that it might be recovered back from him in an 
indebitatus aſſumpſit, though it appeared he had diſpoſed of it accor- 
ding to his directions. EE 


E contra, it was argued by Marſh and Fazakerley, that there was 
no colour to ſay the plaintiff paid it either by miſtake or force, it 
. being ſtated that he knew the 4 /. he tendred was beyond the legal ld 
. Intereſt; and he did it with his eyes open, having another remedy 
for his goods by trover after tender of the legal intereſt ; and it fals 
within the rule volenti non fit injuria. - 3 


Et per curiam, The caſes of payments by miſtake or deceipt, are 
not to be diſputed ; but this caſe is neither, for the plaintiff knew 
what he did, and in that lies the ſtrength of the objection: but we 

doc not think the tender of the 4/7. will hurt him, for a man may 

tender too much, though a tender of too little is bad; and where a 

man does not know exactly what is due, he muſt at his peril take 

care to tender enough, We think alſo, that this is a payment by 

_ compulſion ; the plaintiff might have ſuch an immediate want of his 

goods, that an action of trover would not do his buſineſs : where 

the rule volenti non fit injuria is applied, it muſt be where the party 

had his freedom of exercifing his will, which this man had not: 

- we. muſt take it he paid the money relying on his legal remedy to 
get it back again. 


The 


rr 


— 


; . _ n 16 95 8 ; Bere At 1 , as 1 + 9 VJV7fofs; | | 3+ 1 | i 
'' The plaintiff bad. judgment: and the defendant dying pending 
the argument, judgment was ordered to be entred nunc pro tunc. 
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In this caſe was cited Sumner v. Ferryman, Hil. 1708. wherein it 
was ſaid to be held, that a bond could not be avoided by dureſs of 
goods, contrary to the caſe cited out of Roll. Ar. 


Dominus Rex verſ. Barnes. 


HE defendant being brought up on a habeas corpus, appeared Commitment 
to be committed by the vicechancellor of Oxford, for carry- til gives ſecu- 
TT (Hs h . | n . x rity to obſerve 
ing goods between Oxford and London without a univerſity licence, univerſity fla- 
there to remain until he gives ſecurity. to carry no more, and to ob- tutes, ill. 
ſerve. the ſtatutes of the univerſity for life. Et per curiam, It is an 

illegal commitment, and he muſt be diſcharged. 


Marſhal verſ. Cope. 


4 


"HE rule to aſſign errors was ſet aſide, becauſe given before Pracice. 
any rule on the /crre facias quare executio nun. 


8 Loving ver /. Avery. 


* 


L 'PON my motion it was held, that there is no certain num- Praflice. 
ber of days neceſſary to be between the reſte and return of a 
ſpecial latitat, and that even one day is ſufficient, if it can be ſerved. 


HE declaration ran, M. Walker attach fuit ad reſpondendum An admini- | 

KL Vaeli Moollaſton adminiſtratori bonorum et cattallorum quae 4 L 4 

fuerunt Nathanielis Clarke tempore mortis. ſuae per Franciſcam will my 

Clarke nuper executricem teſtamenti praed Nathanielis non admini- * 

ſtratorum durante quadam lite pendente coram Jobanne Betteſworth 8 — 

LL. D. curiae praerogativae Willielmi Archiepiſcopi Cantuarienſis 

commiſſario in quodam negotio probationis per teſtes teflamenti et 
lt mae voluntatis in ſcriptis praed” Franciſcae Clarke quad coram 
praefato F. B. in judicio inter praed J. M. executorem in eodem 
leſtamento nominatum partem hujuſmodi negotium promoventem ex 
una parte et Margarettam Periam uxorem Edward: Periam Janam 
Ramſey et Femimam Lodington ſorores naturales et legitimas dictae 


Fran- 


— — — — — 
— — ay : 5 
9 N * 1 44 4 
- Wn: * * — * 2 * x- * 
, % . yy þ » RT a 8 
N N | 2 Q 3 F l 6 4 
; | N 2 * * 0 ö 6 
2 * 4 , * n 
& * 
* n EY 
es Ln Wo ny rr * - Rnd A ee 0 * _ — 
2 8 - — 


FEW 
+. 
- 7 
3 
o 
1 
dl FR. 
n 
e 
8 — 
4 14 * 4 
* } {$9 
4 * 1 
+ 
2 id Þ, 
1 2% * 
_ en 
© % 4 
il l 
1 
1 1 ** hs 
»þ 4 
$9 
* 4 of 
_ »D 
_ 
7 þ iy 
. ZW 
4 9 
4 Far 
* 7 I i 
1 
* 4 
3 * 133 
7 JB 
1. 25 
„ 
. 
8 
8 $7.9 N 
4 Q 
113 
IM 
1 
8 * 
TL 
LIES 
2 esl 
21%, 
x: 
* 
1 
1 
* 7 
1 
4+ 
£548 
A TY 
„ 
ey. 
4 1 
1 Bo N 
41 
Cds | 
1 
3 
2 
4, 
WEE . 
? .v 5 
e N 
"3K 
8 
2, BY 
* 4. 
£ 2 
NL 
Lf 0 
a. 
7 >. 
5984 
wy, 
1 
1 
n . 
HER 
1 
3 
He 
1 
1 
26 
LIFE 
„ 
8 
=—O * 
6 
123 Bs 
» x 
* I 
F4$ 
8 
T 
9 55 
48 
„ 
. 
1 
<4 
FEES 7. 
er 
2% bs 
* 3 , 
* 

4 WW 
1 
1 : 

dee 

it 
#3 
2 * 
4 8 
72 
8 Wy 
#5 
0 1 
, 5 F 
1 
[- 17 

Wc! 
| 2 
1 
& * L 

5 

47 
4 4. 
« 1 wes 
1" 
Ly 
{$1 44 
1 

5 Aa 

FN 

* * 

Y 1 

ny > 
47 
* N 
3 

"OG 

* 
FG 
. 
„ 
9 
1 * 
1 
$2 12 
opt pt 
. 
9 

8 p 

* 

18 

75 8 
4 
2% 7 
1 
Rx 
aF 
4 
1 
i 1 
1 
> 

5 
* 
181 
# EL 
444 
38.5 
I'S 
RL 
Ay 4 
$58 

* 

wo 
os 

E. 

28 

Ly” 

t 
Pi 
1 * 
Ae 
Lt 
432 
55 
14 * 
Th 
E i3 
451 
? 15 
$4 
" 
4 
I 
3 
N 
9 
45s 
b kw. 
13 
v2 
1 
4 
77 
5 
7 
1 
47 
25 
ww 
3 
1 
1 
45 
1 
Ba. 
(5, 
EF 


15 
Vi 
T6 
FY 
14 
if 
By 
K 
0 
17 ; 
. 
* 
6 
* * 1 
1 
| 
: S% 
3 
K 
9 
2 
- 7 9 » 


23333 

2 nr Ne 2 1 
EU A PO I ten <= 6 HIRE 
3 ERIE 1 oof 4", N 2 — 


d od — 
- * PA N e rr ＋ 
* r. by — 4 8 
ESC oy ˙ A A 1 STIs; 1378 
S . 5 1 


* 
9 
hy -* 
2, 
8 
* 
* 
ö 
* 
x < 
= 
912 
5 
3 
TE 
* 
bs 
* 
7 
ts; 35 
* 
2 * 
1 * 
FT 
15 
0 
? 
7. 
1 
1 
'4 - 


— 
1 0 - 
» 22 24 * 4.2 * * Y & Haz. hrag _— 
* * * „„ „ „„ dd « we - on Hts AS ws 


70 . Fs <—x 2.6 
Þ 4: e Wo SIS 
in Dd 4 oro art x > l 


3 
„ ͤ 
N 


FP WF — 
4 A 
— . * ST + 2 


„ 
4 % 
1 . - * — 
N © 1 1 . n 1 £ 3 — _— — = = \ 
* — AS 8 K « oy f — ä 
IX Rin ee OO e Ko eres — 6 - 8 o > boat a arne. SKINS, IM _ : - TL — Ling 
ez -” ea ret Nl te ia. ENS ROI II IE Oh : 3 3 364 — 5 r 8 n * =_ —_— 8 
£ ni — 3 ena en ONES 1 2 : ; . „ » — T ᷣ .it. ⅛ l. m. ̃— . . — ee AE — — — a * 3 — 
* —.— — — 8 4 EIS a = = In. 2 IT RT 7 AT. S nee w — r 5 — 2 8 — — waa > ——— — * - N45. F 
ö ge — RS Ae EEE SI PO one TTT K d ere. ae ee, : 4 8 Sed : 82 n C „ * 
£ r {uo N . r 34 5 3 . r NE — — U 3 * 222 = Tab Ne 0 4 * * A LRN SY i.) —_ Ty ng 
£ r e _- — — * . » 2 . q i AS 3 — - 9 
Ks - wo” 1 IS Care Fe er De r 7 n Jig e S 8 . * 2 76. — Fen — 
— S N Seer to "Er EE . * gr NIC r S 7 e 49 S „„ EE ET 
— PLL IF. oe Funoe — gr — ts —— . en HOML 5 L 5 2 1 233 \ = 3 Mp <0 % RA LT FO n h * \ — 
o es rg vin, 5 2 TE" — 2 - ” => 1 11 5 te ot Fr; — — —— x LS 3 3 _ 2 = Q & iv” + INS IIS l - 
Nd 7 ASS - . 1 — ©; EIB ae ao =y * — — — 7 oP . == A 2 r a" >. 2 3 — —— — 
— N — - — * N 1 FT. 7 . r * * — * * 7 n 
— 2 5 N Ry — Z- r . 4 : =o 
— x: Boo — IS Lo $74 7 x 4 8. 2 


Informations 


are local. 


Franciſcae et Rogerum I ſraelem et Elizabetham Rant nepotes ef 
neptem ex ſorore dictae Franciſcae artes contra quas idem negotiun 
promovetur ex altera parte, de placito tranſgroſionis ſuper caſum 
Ge. and concludes with an averment, that the ſuit 1 is fail depending 


| After- judgwent for the: Sali" in C. B. it came up by error to 
B. R. and was there argued three times, whether ſuch an admini. 
ſtration could be granted ; and if it could, whether the adminiſtra. 
tor could maintain an aalen, n arge) oF: 


They wo argued againſt the anion inſiſted. . it waz 


not warranted by the 31 E. 3. and that though it had A "ys 
the caſe of a conteſt for adminiſtration, where there is no will; 


in the caſe of a will it had never been "Mowed ; becauſe a will ; IS 4 


total deprivation of their juriſdiction to grant adminiſtration. And 


there are but two ways of dying inteſtate; 1. Where no will js 
made, 2. Where the executors refuſe; neither of which appears to 


be the preſent caſe, And Carth. 1 53. was cited, Mo. 636. 


Econtra, it was argued, that though this is not within the words 
of 31 E. 3. yet many adminiſtrations are now granted, which ob- 
tained from neceſſity ; as in the caſes of minority, or abſence of 
the executor, in which caſe it is not diſputed, but that there is a 
will, which is doubtful in the preſent caſe. Ow. 35. 5 Ch. 29. 


Hob. 251. 1 Roll. Abr. 888. 2 Brownl, 83. Lutw. 342. 4 Mal. 


14. Salk. 42. Gib. Cod. 5 74. And as to the cale | in Cartier, 


it was never adjudged. . 


Ft per curiam, We can ſee no difference in the caſes of abſence 
or minority, but what makes in favour of the preſent adminiſtra- 
tion : it would be very inconvenient if no body could call in the 
effects, pending the diſpute, which often laſts many years, We 
cannot ſay this adminiſtration is void, becauſe it is not determined 
yet, whether there is a will or not, The judgment of C. B. was 


affirmed. 


Dominus Rex ver. Baxter. 


PON motion for an information the court refuſed to grant 

it, becauſe it appeared that the facts were committed upon 
the high e and an information is local. 3 Keb. 603, 799. Salk. 
I74. Kelng 79. Hi 7 Ges. 2. N v. n information 
denicd, for a battery 1 in | Newfoundland, | 
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Skinner ver . Rebow. 


N an action by the plaintiff as aflignee of the effects of a bank- To a dechra- 
. rupt, be declared that the defendant was indebted to the bank- g 99 Fu 


miſe to th 


rupt, and being fo indebted promiſed the . plaintiff to pay. The affignee, nov 


Hleadi t | id to the Humpſit to 
defendant pleaded that the cauſe of action did not _— 4 — jp — 51 
bankrupt within ſix years. And on demurrer it was held ill, be- ij an ill ples. 
cauſe the plea does not anſwer to the promiſe laid in the declara- 
tion, and it precludes the plaintiff from proving any promiſe to 


himſelf, 6 Mod. 131, 309. Salk, 28. Judicium pro quer. 


Dominus Rex verſ. Theed. 


nr 1 F 22 $1 214 14445 LP 0 * Av 
Conviction oh the candle act was quaſhed, becauſe the evi- eee 
dence yas not ſet out, it being only alleged that the offenſe muſt be ſet 


was fully and duly proved. I. Raym. 1375. Ante 608. out. 
| r 5 3 7 3 ot ld 24309 PLETL® 4 
The South-ſea Company verſ. Duncomb. 


| that 8000 J. was advanced to the defendant by the plaintiffs 5 
in the year 1720. upon a pawn of 2000 J. ſtock. And the defen- borrower is 
dant not repaying it, the queſtion to be tried was, whether the T 
plaintiffs coul progred appioſt the perſon of. the defendant, or. muſt an agreement 
ſtand to the remedy againſt the ſtock... And after proof of many 0 the con- 
particulars, to induce a, belief that in theſe loans no regard was had Oe Jac = 
to the perfonal ſecurity; the court left it to the jury upon this 2 Lev. 116. 
point, that where money is generally lent upon a pledge, it will 2 Keb. 460. 


not deprive the lender of his remedy againſt the perſon ; and that 8 l. 479. 


* 


alk. 5 23. 


to diſcharge the perſon of the borrower, there muſt be a ſpecial 3 will. Rep. 


agreement to ſtand to the pledge only. And the jury found for the 75 Ca. Eq 


139. 


defendant. Strange pro def”. 


. Vo, II. | 11 B : _ Benſon 


PON a trial at bar in an ee far money lent, it appeared Where money 
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Benſon verſ. Olive. 
In Scaccario, coram Reynolds C. B. 


Cannot read PO N trial of an iſſue directed by the court of Exchequer 1 
depoſition of the depoſition of a witneſs examined in 1672. was offereq Ml 

2 to be read, without any evidence of his being dead, relying on the 
yeats before, preſumption from length of time, which would intitle the reading a 
without ſome deed of that date. The Chief Baron refuſed to let it be read, fay- 


_—_ on ing a deed had ſome authenticity from the ſolemnity of hand and 


ſeal : he ſaid if proper ſearches or inquiry had been made, and no 
account could be given of him; he would have admitted it at ſuch 
a diſtance of time. 


Dominus Rex verſ. Lone. 


Inditment HE indictment ſet forth, that at a wardmote held accord- 
_ for "rap ing to the cuſtom of the city of London for the ward of 
offce of con- Langborn, the defendant being an inhabitant and paying ſcot and 
ſtable, lot, was choſen conſtable, but had refuſed to execute the office, 3 
After verdict pro rege it was moved in arreſt of judgment, that 1 
this was not an offenſe indictable, but the proper remedy was for 5 
the ſteward to fine him, and Regina v. Daſey, Hil. 10 Ann. Salk, 
175. were cited. 8 3 


2 n hk a — — — 
ww - | w > ont Wea te IC A =. a 6 ST. — = — ws 5 POLES — l 
F ĩ ˙ TTT e E : 3 ö = . ——̃——᷑̃ ̃— fe ——— — — — A — In 2 
EIS IE r 2 2 '2 3 Ws EE - S— 7 . . 75 eee we >. albeit nt, ons ear gr on 8 3 
2 Ln 22 "x8; _ 4 "IIS, 1 . bd Se 4 9 £7 Ro OSD o 8 Te * * _ 3 * Phe al p o5 — 
— rho „ a A bo E 6 Rs £73k" Yan aw ET Eos —— I 5 = A : 
eo BS: 5 = ere n DE — 23 LEP — N — — = 3 on, EX 3 2272 Fre 8 4 8 3 Th PIs: AA > rr Ag: 29 r SL 3 3 Jn = — 3 — =: 5 n 9 : = 1 r _ — — 3 — 
—* 1 W % « * or . E a. A. r „ ee eee 222 ͤ˙² m » e 8 D n 82 46S . — . — 23 = _ LEY \ 
wr W rt if - — * TD | ts * w p 1 7 a N r F = 
8 r ccc 2 9 2 4 q DN 9 1 — 
— — 


. 


4 
* 
f 
1 
g £ 
4 
11 
7 
1 
II 
$ V. 
* 
0 
0 
1 
- 4 oF 
: 
b 
*1 
$ 
o 
1 


— 
2 
N 


* N . N 
2 I g £346. e 42:4 6 nes 
E AFA 0s Are" 
— 3 2 gs - 
- Eg by 
— — TS ow 


Econtra it was inſiſted, that they might proceed either way. 
3 Keb. 197, 230. Cro. Car. 557. 1 Sid. 272. Cumb. 416. 
| Skinner 669. and Paſ. 8 Ann. Regina v. Fennings ; which was an 
indictment for not taking the office of high conſtable. 5 Mod. g6. 
1 Ven. 344. Trem, Ent. 221. Et per curiam, There is no ex- 
preſs determination that it is ill, for Daſey's cafe had many other 
faults: this is an office concerning the publick juſtice; and if the 
party is abſent, he cannot be fined; and it will be inconvenient to 
ſtay till the next court for a preſentment of his refuſal. And Lee J. 
ſaid, he had ſeen a manuſcript report of the caſe cited from Salk. 
175. wherein Holt C. J. ſays, the party may be indicted. Judi- 
cium pro rege. Strange pro def”, | 


ET: | Dominus 


Dominus Rex verſ. Philips et al. 


IX perſons were indicted in one indictment for perjury, and Cannot join 
) four of chem pleading were convicted. It was then moved in OT OP 
arreſt of judgment, that crimes (eſpecially perjury) were in their perjury. 
nature ſeveral, and two cannot be indicted together. And Palm. 
535.66 Mod. 210. 2 Roll. Abr. 8 1. pl. G, 7. Salk. 382. Paſ. 

11 Geo. 1. Rex v. Weston et al, ante 624. Trin. 4 Geb. 2. Rex v. 

Clendon, ante 870. 1 Keb. 58 5, 612, 63 5. were cited. 


Econtra were cited Salk. 382. in extorſion, Trin. 10 Ann. Regina 
v. Marſhal againſt two for receiving ſtolen goods. 1 Ven. 302. 
3 Keb. 700. for maintenance. 2 Roll. Rep. 345. Palm. 367. Salk. 


. 


384. againſt huſband and wife for keeping a diſorderly houſe, and 


Regina v. Dixon et ux. Sti. 412, Cro. El. 230. 3 Leon. 2 30. 
where this exception was not taken in perjury, Cro, Car. 380, 


Sed per curiam, There may be great inconveniences if this is 
allowed: one may be deſirous to have a certiorari, and the other 
not; the jury on the trial of all may apply evidence to all, that is 
but evidence againſt one. The caſes cited are all of that which 
may be joint, as extorſion, maintenance, Gc. but perjury is a ſe- 
parate act in each: and Trin. 6 Ann. Regina v. Hodſon et al, two 
were indicted for being ſcolds, and compared to barretry, and held 
not to lie. The judgment was arreſted, Strange pro def”. 


Hilary 


Michaelmas Term 5 Geo. 2. 921 
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Where the | H E latitat was with an acetiam for 80 I. and the declari- 
epa tion was ad damnum 150 J. and the verdict for 104 J. and 
the ball is there being variety of opinions in the books, oF ha 4 the 
bound in, he bail ſhould be liable pro tanto, or totally diſcharged ; and the que- 
” % ſtion having been many terms depending in this cauſe, it came now 
Salle. 102. to be finally ſettled. And the authorities contradicting one another, 
6 Mod. go, the court took it up upon the reaſon of the thing; and reſolved, 
267. that as on the one hand there was no colour to ſubject the bail to 
11 more than they were bound in, let the plaintiff's demand be ever 
Reg. 1490. ſo much more; ſo on the other hand there was no reaſon the 
2 Show. 183. plaintiff ſhould ſuffer by his moderation in taking bail, but the re- 
unge ſhould be confidered as an agreement to pay 80 J. or de- 
ver up the defendant. And therefore they made a rule, that the 
. * the bail taken in execution ſhould be redelivered, on the 
bail's paying the 80 J. and the coſts, or elſe the goods to be ſold 


and the ſurplus returned, Strange pro quer. 
2 Dilley 
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Dilley ar. Polhill 


15 debt the plaintiff declared, that 7 March 3 Geo. 2. the defen- In debt on an 


dant by. bond ſubmitted himſelf to the awar 


under hand and ſeal before 20 April. That 18 April, Pope by 
writing under hand and ſeal, reciting that an action had been 
brought by the plaintiff againſt the defendant for words, therefore 
to end the diſpute he awarded, that the defendant ſhould on 27th 
of April, between two and five in the afternoon, at the Cock and 
Lion in Dartford, pay the plaintiff ten guineas for his damages, and 
61. 195. for coſts; that the plaintiff ſhould pay the defendant 1 5. 
after which both ſhould give mutual releaſes, 5 


The defendant demurred, and Strange pro def argued, that the 
plaintiff had not in his declaration ſhewn what was neceffary to 
maintain his action, for he has not ſhewn that there was any ſub- 


miſſion on his part: and it is contrary, 1. to the nature of an award, 


and 2, to the precedents. 


1. An award is the determination of a third perſon between two 


others, who ſubmit to his judgment. Theſe ſubmiſſions create a 


mutual obligation upon both, to acquieſce' in his decifion. It is 


therefore contrary to the nature of an award, that the arbitrator 1 Saund. 3263 
ſhould determine any thing with regard to one who does not ſubmit mw Arbitr. 
to his judgment : and in 1 Roll. Rep. 194. it is reſolved in gſſumpit, 


that mutual promiſes ſhall bind, without any other conſideration. 


2. The precedents are all contrary, and a ſtrong evidence what 
the law is. 2 Saund, 61, 127, 337. 1 Saund. 32. Mo. 359, 642. 
Raſt. 153. 6. Co. Ent. 159. a. Old Ent. 41. 4. 64. a. Tho, Ent. 
107, 116. Aſhton's Precedents 188, 200. Litt. Rep. 3 12. 1 Leon. 
72. 1 Roll, Rep. 5. Brownl. 181, Regiſt, 11 1. a. 


Hawkins Serjeant contra agreed, that a mutual ſubmiſſion was 
neceſſary to be ſhewn ; but inſiſted that it is ſufficiently averred, it 
being laid that the arbitrator was elected for both, and that in de- 
clarations it is enough for the plaintiff to ſhew what makes for him 
according to 1 Sid. 161, Titt. Rep. 3 12. 


Strange replied and obſerved that the averment is not that the 


arbitrator was nominated by, but on the behalf of the defendant, 


which might be done by a friend to whoſe nomination the defendant 
Vo I. II. 11 C might 


. _ award a mu- 
of James Pope, an tual ſubmiſ- 


arbitrator indifferently named and elected as well on the part of the ſion muſt be 
laintiff as of the defendant, ſo as the award be made in writing ® 


% 
ERR ˙ m ²˙ ‚— CD ö 3 —_ ta "BEI 
NT er —— R ana LT / 2 Cb 2 — ANE—I ca e * _ WY 
La Abt x 2 - — * —— 3 2 of 3 e Ne 2 S D oF” nn . 1 mak * 
5 IE . * N . N Indi 30 BA ES. to AS + = ea — r 9 7 A 3 7 ID * 
0 * — — 2 wy — J 


N 


2 : IVE 
—— N . ͤ ͤ DoD BE. 
6 r S — —— Zh 3 
Lf rr 2 ee 3 
— bY ET IE gi es 3 Art Ras ao — 
— 


— * 
r 


1 


W 
— A Le SLEW. 
Z — ers 
I S 
7 N > 5 wy 
= 5 
IT" 


PP. ²˙ . 
hy De ee at 


Fray 


TEIN 
bag = 
TOKEN ASC 
8 


OV En ͤ v 
— 8 . SD 
BITE n 
. 
e 
— — $02 


2 
Ia 
+ 
X 14 
T4 
d LK. 
* of i 
— 
45 
N 
19 
> - 
BY 
48 
+84 
"ty 
BY 
* 557 
Bn | 
- 
Sa 
$ 
3 
4+ 
p 
Ee 
2 L 
ws; IF 
7 
2 AJ 
1 
IS 
Ws. 1 
* #7 
34 
1 
1 
0 
e 
1 
7 
WEE. Its 
n 
1 
n 
2 
WO TT - 
SA} 
IRS 
2. pd 
1 
3 425 
WE 
% Be 
Boz” 
1 
17-14 4B 
* 
BIR + 
8 
1 
i Hay 
1 
* 
9 
3 
+538 
Ws 
0808 
OP 
4 
- Se 
1, nd 
"IR 
2439 
dS 
178 
. 
8 
1 
N 
* 
1 
Y 
39 
7 
3 
1 
* «. 
Fay -- 
ks ht 
F * 
; 1 ID 
£ LEY 
Footy 
PRs 
"$58 
RET 
- 24s 
34h 
Hah 3 
1 
* is 
$38 * 
ny 
3 
1 
. 
1 4 ; wh 
$$ 
= 
N 
2 x 
2 ILY 
TR, 
7 
7 ES 
2 1 
2 
bo 
+4 
$a 
, 
"io 
* 
5 
1 : 
n 
8 
E * 
1 
* 

* 
8 
8 
BY 4 
"2 

* 
"IF 
WM 
: VY 
4.9 
1 
By 
q The 
v3 0 
** 
1 
Bs. 
T % - 
" oy 
£3 „ * 
41 3 3 
Fr + 
32 
F * 5 
| waa 
3 
U 
f J 
4 L I 
 W% 
Y 3s 
&i |, 49 
1 18s 
ar nj 
: 3% — 
13 
4 ig 
1% 
4 
4 
"TFY 
* 
1 
82 
1 
* 
"45% 
7 £4 
$ 
3s 
hz Th 
{ae 
1 28. 
bl v2 
4 127 
1 
1 
1 
3 : 
y pA 
* 
* 
* 
45 
* : 
1 
Wo 
* 
; 
PR 1} . 
_ 
4 
* Uh N. 
74 
5 
2 
8 
* 
4 3 * 
1 
9 


9 ID. 


* 


Wb gs . ** N Jars 
>" — . : £ 4 < : - 
n — p — . OI TAS ang] Roh BE 2 2 A 5 * . A * 
D W 1 8 do th — 4 4 4 * 4.40 d — 1 . 3 n „ * n - * 35 K WS. +. US . 88 x 4 2 2 
* > Rr a 5 3 "Au £ * Kot; of 4 \ ae of "a. r CS r n a n . „ 3 N N . gar eres bee * 
N * & nd * * at Dow + woos - DS SI a fa ” * 1 * » » x fx Al yo + A L * ” a4 $93 0 6p 0 7 So LY x - — * * . L Gt Ga 
n r 2 4 * * 5 r . — + . . r Ne 4 Dp So RE. we EEE * A 8 © N * . N 5 * — « Bn 2 . * Ws 2 22 7 3 * A 
BY 3 . 7 2 IS WES N. Wg. KO OS © ag OE" n 5 1 2 * x 7 ** S > SY 2 „ Fa & . > 2 2 - e + p 
; *% RN . : 2 n 23 ER l 4 — S "TOs 3 1 Ee | 2 . et EEE 3 n r d 8 I IEEE. n ** : 
: 4 a 1 5 7 4 &; Sx v4 — ei Vl das, X > ne 2 ” 5 . 4 -e KS: - — — ou 
a uh <E 2 4.5.4 8 * 11 Xo. ASS 4 Ja "I — „ — „ . 8 qo © Es, co LT aan: = | \ = = hes * 
we N 8 - - i - & 2 2 > A dee Bo on : * a » " - * 1 — re 2 12 eds afar . — 5 Vl — 
e Ser N einen If 9 N * he > Tae . 3 We « 5 ' - KN * 28 he — ——— 1 * 5 * uo—— — VI Ig ** . 
f 3 ; * > _—_— - ? ily nets — r 1 7 . — 2 


8 — * 
— 


| * ; X 4 $0 — 3 : 
$9 EI ie. as he Ca ris x 4 e 333 * * * PL ] 
- — " 1 2 ms Le AS a. : is... n = > l - 
8 W . PF 1 „den wel 4 n. 
— * 1 2 * 8 hots — 2 * 5 


Addition. 


A. e N N : — 
r ont no oC ___ — — — = 3M 8 5 — > 
— — 0 D S TRY 5 r 3 . * — — —— — — — — NY 5 : . bo: 
— — > — — ——.— oy : Te 2 „ ́ obls Tn ares Ce Ce RS — 2 8 — 5 2 * 2 ERAS $5.2 >, F > ee Ce . n l 2 & Pf ns I 20 Je 
————————————— . ˙— FEES. IF ER — * —: TT ²ͤꝗ IT CREE e eee 23 DE Wenn TC 3 77 AT ONES JB INN 
— — — *. — e — 6 — — 8 r 3 £ pa, re 2 1 —— . . ta ; . 2 — ix : > 1 g < 2 = * 2 \ 
55 EST ʃ——. 272728 ̃¶ ͤ il⁴ ET ni — f.. é y Ee oe ee es ES; ED —— por. —— e 7 : _—_— 
. 2 2 2 LT" » n — 8 —— — — — — V+ 3 — * oh, 27 2 9 o cn * — r * — — —— I 2 — ao * eat — F 9 * n — * * bo — 7 * . - ; — ut; 6 — * 1 * 9 * - » - SS 
"I I, — - : pr ” . .: . j me _——— — RT — — . —— 8 . N 2. 8 5 y 228 * . EIS 1 — — — —— . - = ia rg 7 C * ——— — HS MAT LG Er I ors n » Ln beets... Nets 2 — IS > — ——— 7 han - 
>. ©} — * — + 12 * — — — 8 bo "Wo * — — q _ 2 _ WR © m_ ws wn 3 Fr — 2 2 88 PD - + 8 n . = 1 * — * 5 — E r r J * —— — * 2 = * Sz 
— — FT rer rr . F mat, nn et wie : * 2 — — — Me re * N * fa : C 8 i; A * 2 wg «I , 3 N > . I 2 2 A — — 3 8 3 * 3 LUIS 2 — * 
— r — —— . — j — 1 . r —.— Ws ray i VIS —̃ — 9 | — . ra 2 * . - R . CCC = or CH e ; EE e LOOT . i Fats 4 
SA amine, > hw; x # —.— 1 — * a , — a — whe ———_ — bh — « 4 2 p 2 — 2 FA 2 7 9 — - 1 — — — > * _— 3 nn _- nnen n r rr Cy Ea oe fd 2 "a Th db Bu. . p ” 2 = FE — — SOON * 6 uk — - 5 - — — 
» — > a S r ̃ —:.. — oh — ELDERS ac ras — 5 ol, ge 5 p — 2 — — A ——— 5 Rs - 2 — : — YE e n 2 — . 222 65 „ een 2 1 ern I 4 r 3 S — — r r F Ar * 
7 . 828 5 * * _ * _ ME IF Tf OT Prot mc — rhe * % % 2 2 - pho. — 2 N - d 1 >the +, 4 N k * 5 — 2 4 * won REM * = 2 x ek An wud 4s 7 * 2 ” * © - * rr n — 2 * v : 4 
3 oa 8 . 2 ä 2 * * * * N n e * » 1 — — e ee * 2 9 e p r N r e es, p * L 0% TTV •ͤÄ᷑TT—ͤ—g—x—ͤ— oa oo 5 
: 2 Were * , a 8 3 * . . 4 * _—_ "po P . . » . 
8 r £ » 9 J 1 - a * « * ns 
5 _—_ 
4 1 


Poor. 


gained a ſettlement. 


S 


Hilary 
might not ſubmit. And as to the caſe in 1 Sid. it is only ſaid hy 
the counſel, and agreed by Tui ſden, that if the plaintiff brings 
debt for money generally, without ſheweing the award to be of both 


* 


— . 


parts, it is well enough; but not a word ſaid about the ſub. 


miſſion. And as to Litt. 3 12. that is only that the plaintiff need 


ſet out no more of the award than makes for him; but in that 


caſe it is averred, both ſubmitted. And for want of it here it dot 
not appear that the defendant has any remedy for the 1 5. or releaſe 
Et per curiam, There is a great deal of difference where the 
action is brought upon the bond of ſubmiſſion, and where it is upon 
the award; in the firſt caſe, the defendant by craving oyer ſheus 
that there were mutual ſubmiſſions, the condition always fo reciting 
it: but in the other caſe it muſt be averred, before' you can properly 
introduce your award: on the behalf, does not import him to be 


named by the defendant: and in debt on the bond, nul agard fait 


admits a ſubmiſſion : we think therefore, that as a mutual ſubmiſ. 


ſion is neceſſary to be ſhewn, there is nothing tantamount on this 


declaration, The plaintiff diſcontinued on payment of coſts, 


Cortiſos verſ. Munoz. 


H E defendant was ſued by a ſpecial original with the addition 

of nuper de London merchant : the defendant pleaded, that 

for four years before he was commorant at White-chapel in Middleſex, 
and traverſed that at the time of the writ vel nuper tunc vel unquan 
poſtea he was of London; and made affidavit that the contents of his 


plea were true, and Theloal's Digeſt, lib. 6. was cited in mainte- 


nance of it. 


But upon motion the plea was ſet afide, for by 1 Hen. 5. c. 5. 
the plaintiff has his election to name him of the place he was lately 
commorant in, the words being de villes et counties on ils fueront ou 


ſont ; and ſo is 19 Hen. 6. 1, Bro. Brief 174. Strange pro quer. 


Inter paroch St. Margaret's Weſtminſter and St. Martins 


Ludgate. 


PON a ſpecial order of ſeſſions it was ſtated, that a Fi: 
A priſoner took a houſe of 251. per annum within the roles, 
and lived in it eight years, and paid all taxes; and it was held he 


3 Pendrell 


1 
1 
_ 


=” 


A 


2 


that the plaintiff's father and mother were married, and cohabited if no acceſs 
chat the F. 1 
e iſſue are 


1 Pendrell ver . pendrell. 


' PON an iffue out of Chancery to try, whether the plaintiff Though the 
| h » | of 3 Thom P 4 70 . | | huſband 18 In 

A was the heir at law of one as Pendrell, it was agreed, England, yet 

for ſome months; that they parted, ſhe ſtaying in London, and be: 

going into Staſfordſbire; that at the end of three years the plaintiff baſtards. 

was born. And there being ſome doubt upon the evidence, whether 3 Will. Rep. 


the huſband had not been in London within the laſt year, it * : 
the huſba F 


ſent to be tried. And the plaintiff reſted at firſt upon the pre- 4 a 
ſumption of law in favour of legitimacy, which was encountered by 2 Sgt 
ſtrong evidence of no acceſs. And it was agreed by court and ge 


counſel on the trial at Guilaball before Lord Chief Juſtice Raymond, . 
that the old doctrine of being within the four ſeas was not to take 


place; but the jury were at liberty to conſider of the point of acceſs, 
which they did, and found againſt We plain. 73 


The Chief Juſtice allowed the defendant to prove the mother to 
be a woman of ill fame. Sa/k. 120. Cro. Fac. 541. But he would 
not allow the mother's declarations to be given in evidence, till ſhe 


had been called, and denied them upon the croſs examination, 


Strange pro quer. 


The biſnop of London verſ. The Mercers Company. 
Of che effect 


E. RROR of a judgment in C. B. in a quare impedit brought | 
1. by the ,mercers company and Edmund Leven, clerk, for the 7 — =a 6 


_ preſentation to the pariſh church of Saint Mildred Poultry and Saint after the fire 


Mary Golechurch in the city of London. of London, 


The declaration ſet forth, that both churches were burnt down 
by the fire of London, and by the act for rebuilding the city it is 


Provided, that the two pariſhes ſhould be united, and the -patrons 


to preſent by turns, and that which had the greateſt endowment 
io preſent firſt; that Saint Mildred Poultry had the greateſt ; that 
tne plaintiffs had the advowſon of the rectory impropriate of Saint 
Mary Colechurch, and the crown the other, whoſe church was full 
of Richard Perinchief, clerk. That after the union King Charles 


the Second preſented Richard Perinchief, Dr. in divinity, who 


died, and the King preſented John Williams, who was inſtituted 
and inducted, and afterwards promoted to the ſee of Chicheſter, 
whereby it belonged to the King to preſent by his prerogative; and 
the crown thereupon preſented George Martin, who was inſtituted 

and 
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and inducted, and died incumbent, and King George the Firſt pre- 
ſented Robert Breton, who was inſtituted and inducted, and the 
church became void by his refignation ; unde it belongs to the com. 
pany to preſent, but the biſhop and Lewen hinder them. 


The biſhop pleads that he claims nothing but as ordinary. 


The incumbent pleads, that before the plaintiffs had any thing 
to do with the advowſon, and before the a& for rebuilding the city, 
the maſter and brothers of the hoſpital of Saint Thomas of Acon were 
ſeiſed in fee in right of their houſe of the rectory and church of 
Saint Mary Colechurch, which were annexed to the hoſpital, and 
were held by them as parſons, without any preſentation or admi. 
ſion. That upon the diſſolution of the houſe it came to King Henry 
the Eighth in the ſame condition, who became ſeiſed thereof in 
right of his crown, and 21 April 33d of his reign, by letters patent 
under the great ſeal granted the faid rectory to the mercers company, 
to hold in capite by the twentieth part of a knight's fee, and a ti 1 
pend for a chaplain, and that they ſhould hold in as ample a man- MM 
ner as the hoſpital did. That King Charles the Second was ſeiſed = 
in right of his crown of the advowſon of Saint Mildred Poultry, 
and preſented Richard Perinchief, who was inſtituted and inducted, 
and that the mercers company enjoyed Saint Mary Colechurch to 
their own uſe, without any preſentation, That after the union 
Perinchief reſigned, and was thereupon preſented to both by the 
crown, and was inſtituted and inducted, and died incumbent, Mi 

whereupon Villiams was preſented, inſtituted, inducted, and HY 
promoted to the ſee of Chichefter, and the crown preſented Mar- 
tin, who was inſtituted and inducted, and died incumbent, and then 
Breton was preſented by the crown, and inſtituted and inducted, 
and reſigned, on which he ſays it belonged to the crown to preſent, 
who before the writ preſented him ; and traverſes that at the time 
of the act for rebuilding, the mercers company were patrons of the 
rectory of Saint Mary Colechurch, e 


The plaintiffs take judgment on the biſhop's plea, with a ceſe 
executio quouſque, Sc. And as to the incumbent's plea, they join 
iſſue upon the traverſe ; which is found for the plaintiffs, who have 
thereupon judgment to recover their preſentation, And then goes 
out the writ to enquire of the value, plenarty, &c. And the inqui- 
fition finds, 1. The church to be vacant; 2. 2yod tempus ſemeſire 
tranſivit: and, 3. That the yearly value is 140 J. ultra repriſas: 
and there is judgment for 70 J. for a moiety of the annual value, 
and for a writ to the biſhop. Whereupon a writ of error was brought, 
and the general errors aſſigned. . 8 


Reeve 


Reeve: pro quer in errore argued, that there appeared no title for 
the company to recover this preſentation, This depends in a great 
meaſure on the act for rebuilding the city, which is 22 Car. 2. 
c. 11. F. 48. and provides, That theſe two churches ſhall be 
« united, and that the ſeveral and reſpective patrons of the churches 
«ſo united ſhall and may preſent by turns to that church -ohly 
« which: by the act is appointed to be rebuilt, the firſt preſent- 
« ment to be made by the patron of ſuch of the ſaid churches, 
« the endowments whereof are of the greateſt yearly value.“ In: 
order therefore for the plaintiffs to intitle themſelves to preſent, it 
is neceſſary for them to ſhew themſelves to have been patrons of 
one of the united churches at the time of the union, which they 
have not done: on the contrary it appears, that this was an appro- 

riate church, in which there was a perpetual incumbency; and the 
act only intending to preſerye.the former rights of patronage, can - 
not be ſet up as creating a new one; in ſhort that this (though it 


_ 


may be hard) is a caſe not provided for by the act. 


By a grant of the advowſon of the rectory, the right of the im- 
propriator would not paſs. Hob. 304. 1 Roll. Abr. 45, What words 
therefore are there in the act, which gives the company a right of 
advowſon- they could never pretend to before? | 


If it is faid that the verdi& by finding them patrons has put this 
matter out of doubt, I anſwer that the verdict is of no uſe, being 


inconſiſtent with the caſe made upon record ; and wherever the ver- 
dict is upon a point not material, the court is not bound to give 
judgment upon it. 2 Roll. Abr. 99. Carth. 370. Ante 873. 


But ſuppoſing they had a right to preſent as patrons, yet their 
judgment is ill. 1. Becauſe they have not alleged any preſentation 
in their count, which they ought to do in quare impedit, which is 
a poſſeſſory action; and the precedents always are, that the plain- 
tifts, or thoſe under whom they derive, have preſented. 3 Lev. 435. 
Lev. Ent. 141, 2. It appears upon the declaration, that this is nor 
the turn of the company. Before the union the church was full of 
Richard Perinchief, clerk; and it not being ſhewn that the church 


was become vacant when the crown preſented Richard Perinchief, 


doctor in divinity, or that the doctor fo preſented was inſtituted and 
inducted, it will not go for the turn of the crown; and it is ad- 
mitted the crown was to have the firſt turn. 


. The firſt turn then which the crown had was upon the preſenta- 
tion of Williams, after Perinchief died; and he being promoted to 
a biſhoprick, the next turn was not an alternate one, but in right of 

Vor, Il, 11D 3 the 
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the prerogative, and the company . no turn till after ho death 
of Martin. The erown then uſurped, and preſented Breton, and 
now on his refignation it is the turn of the crown; and the com; ny 
ſhould either have brought their writ on the preſentation. of Breton 


or. have ſtaid till there is a AP of- * Perla inuten, 


i 


I expect it will be faid, that by t the via it appears, Poing 
who was preſented after the union, was inſtituted and inducted; 
and that though the variation in the addition between cletk and 
doctor in divinity excludes a preſumption they v were 1 lame 'perfon, 
yet the laſt was a full turn, 


In anſwer to this I obſerve, that the allegation referred to is only 
in the inducement to the traverſe, which whether it be true or 
falſe is not material; and wherever matter of ſubſtance is omitted, 


* not be made good by.the plea, 7˙ * "a 8˙C. 120. 133. 


Strange contra argued, that open the whole regard: the plain- 
tifts appear to bave a right to preſent to this church ; that the ver. 
dict was upon a material point, and: is not inconſiſtent with the 
declaration: and that whether the plaintiffs are to be conſidered as 
impropriators, or as patrons. of a denies; before the act; yet now 
u pon the foot of the act this chureh is preſentative, and the plain- 


tiffs have a right to preſent to it. 


' To incl thendulens under the at; it was ; neeefliry: to aver, that 


they were patrons at the time of making the act, Which veſts the 


rut in the then patrons 5 to overthrow: this, it was proper for the 
defendants to deny, that the plaintiffs were within the deſcription 


of the act: and accordingly they traverſe that part of the declara- 


tion, which avers them ſo to be; the iſſue is joined on this, and 
by the verdict of the jury, it is eſtabliſhed, that the plaintitts 


were the undoubted maya at the: time of the ack. 


nn impropriator or. appropriator is a petto for he is both 
patron and parſon, and ſo is 2 Noll. Abr. 334. The verdict there- 
fore cannot be ſaid to be inconſiſtent with the declaration, wherein 


the plaintiffs allege themſelves to be patrons. 


It muſt be agreed, that bofors the act the plaintiffs bad an inte- 
reſt i in this church, and therefore the court will never give into. ſo 
harſh a conſtruction of the act, as totally to take away their right ; 
it appearing on the contrary to be calculated for preſerving the re- 
ſpective rights: it is hard enough to take from them the profits of 
the r and but a ſmall an! to ” give them ther * 


Now 
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On the other hand, if this be conſidered: as a: rectory appropriate 
to a religious houſe, yet by ſuch appropriation the advowſon or 
right of patronage was not deſtroyed, but capable of being revived 
by. a preſentation. to the church, or by the diſſolution of the: reli- 
gious , houſe; Here was a. diſſolution;; and the crown in whom it 
veſted granted it out again to the plaintiffs, who were lay perſons; 
whereby I. apprehend- they were ſeiſed in fee of the rectory and 
church impropriate, and had the right of ſupplying; the cure with. 
out inſtitution. or induction, which is making: it a donative in them 
and. them the patrons: and as patrons. of a donative no body will 
ſay they cannot preſent. The intent of the act was to put both 
churches on the ſame foot, and not leave one to be preſentative 


and the other to be filled by donation, which muſt create confuſion. 


But whatever the right was before, yet by force of the word 
preſent in the act, that is now: the only: way by which this church 
can be filled; for preſentation, is a term well known in law, and 
by force of that word only a donative has been changed into a pre- 


| ſentative. Hill. 3 Geo. 1. Shirt v. Carr, the church of Sr. Micben 


was a donative in the dean and chapter of Dublin, and by act of 
parliament was divided into three pariſhes, and: by the ſame act it 
was appointed that the right of patronage and preſentation to the 


three churches ſhould be in and belong to the ſaid dean and: chapter, 


in ſuch manner as the right of nomination or preſentation to the! old 
church was before, and. no- otherwiſe, The patrons continued to 
nominate! their clerk, and it was held they had no right, for that 
the ancient method of filling, the old church was deſtroyed, and a 
new one created by the act, vi. a right to preſent only. This was 
the opinion of the Kings Bench in Ireland, affirmed here, and in 
the houſe of lords. i 


But then it is objeQed, that a-quare impedit is a poſſeſſory action, 
and the plaintiffs have ſhewn no preſentation in themſelves, or thoſe 
| | under 
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under whom they claim. To this I anſwer, it appears impoſſible 


they: ſhould-do ſo in this particular caſe, becauſe the right of pteſen- 
tation commenoes but with the act, and it appears this is their fit 
turn. In the quare impedit brought againſt Dr. Birch for the church 
of St. James, the etown made title under the act which made 
that a new pariſh, and no preſentation. was alleged before; and if 
the biſhop of London, or lord Jernyn, had after the death of Tenjſy 
been put to bring their guare impedit : it would have been impoſ- 
ſible for them to have alleged any preſentation, it being the fu 
turn after the act. Beſides, this objection holds againſt ever making 


a donative preſentative, for there muſt be a time when it ſhall begin 


to be ſo; and it is putting it in the election of the ordinary, whe. 
ther the founder of the donative, or the perſon claiming unger him, 
ſhall be allowed to make it preſentative, which was never que- 
ſtione. ME + FEe 7 * K4 


And as to the objection that this is not the turn of the company, 
I agree that if it is to ſtand upon the declaration only, it is ſo; but 
as the court is to judge upon the whole record, and it appears 
Perinchief's preſentation, as ſtated in the plea, will make a turn of 
the crown; we are intitled to pray in aid of it. As alſo of 7 Am. 
c. 18. which provides that no uſurpation ſhall diſplace the eſtate 
* of a patron, or turn it to a right; but that notwithſtanding he 
may maintain a quare impedit upon the next avoidance. Here 
the crown uſurped the laſt turn, and therefore we have a right to 
a quare impedit in this. Why is not this to be confidered as a new 
created church; and if it is, is it not exactly the caſe of St. Fames's 
before cited? where the biſhop of London and Lord Jernyn had 
alternate rights by act of parliament. And yet it was held to pat- 
take of all the nature of an old church, and that the King's prero- 
gative ſhould take place upon it, contrary to the ſtrict letter of 
the act. e 5 £1 | 


This does not. ſo much depend upon the nature of the intereſt 
which the company had under the grant of Henry 8, befcre the 
fire, as on the act for uniting the two churches, If they had it 3s 
a donative before, they might preſent when they pleaſed, and 
maintain a quare impedit on the ordinary's refuſal to admit, If they 
were impropriators by virtue of that grant, they were til] patrons, 
and-as ſuch have their rights preſerved, though new moulded, by 
the act for rebuilding the city, which has directed that for the fu- 
ture they -ſhall.cxerciſe their right by preſentation, and no otherwile. 


The court made litle difficulty of the caſe upon the merits, ſoy. 


ing that an appropriation might create a right of patronage ; and 


they could not take it to be contrary to the verdict, or put ſo * 
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à conſtruction on the act as to take away the company's right, it 
being agreed on all hands that they could not uſe it as they did be- 
fore: but as to the objection to its not being the company's turn, 


they thought it ſo conſiderable, as to appoint another argument on 
that only. And now this term the Chict Juſtice delivered the reſo- 


Jution of the court. That though it did not appear on the declara- 
tion to be the company's turn, for want of ſhewing that Perinchief, 


. 4 i 


who was in before the fire, died or reſigned, or that the other pre- 


ſented was the ſame perſon; yet upon the pleading over it was Want of an 


helped, for there are no negative words in the declaration, and ſince 


averment in a 
declaration 


the ſtatutes of jeofails, there have been caſes that have gone as far as helped by 


this. Cro. Car. 288. Sir W. Jones 307, In words, the defendant ju- Pleading over, 


ſtified, and ſhewed the oath which the declaration did not, only ge- 
nerally that he was forſworn, which then was held not actionable, 


and judgment was affirmed, which could not be without praying 


in aid of the plea. 1 Sid. 184. It was not ſaid to be the plain- 
tiff's hoop; but there being a juſtification, it was held to be cured 
in fo ſubſtantial a fault: and to the fame purpoſe is Lutw. 1492. 
The judgment therefore was affirmed. Afterwards the company 
moved for damages to be aſſeſſed occaſſone dilationis executionis, on 
3 H. 7. c. 10. and that the computation might be at the rate ſet 
on the inquiry for the value of the church, during the time they 
were kept out by the writ of error, and cited Cro, Car. 145, 173. 
Dyer 77. Sed per curiam, Though they are intitled to damages, 


yet they are not to compute. them in that manner. For if the writ 


of error had not been brought, they would not have been intitled to 
the profits, but their preſentee, and all the real damage they ſuſtain 
is the being kept out of the 70 J. Let the maſter therefore compute 
legal intereſt for that, and add it to the coſts: they ſaid the caſes in 
Croke were unreaſonable, and had never been conſidered. 4 
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tred into a rule to pay coſts : accordingly in this caſe there was a 
rule to ſtay proceedings, until ſecurity given, and the laſt day of 
the term the infant's mother entred into the rule. 


Eaſter Term 5 Geo. 2. 


a td. da. AA Ei ds. {i th. 


Hayes verſ. Warren. 4 . , a. 44 / 
: . cy, 
RR OR of a judgment in C. B. in an action np the caſe Aſumpfit will 

Z L. upon ſeveral promiſes, and after judgment by default, and in- rs „ 
23 tire damages, it was objected, that the fourth count was for work tion unleſs ir 
and labour done by the plaintiff for the defendant, in conſideration was at the 

whereof he promiſed to pay. And it was objected, that this was a — of the 
paſt conſideration; and not being laid to be done at the requeſt of 
4 the defendant, it could be no conſideration to raiſe an afſumpfit, and 
ZY 1 Roll. Abr. 11. pl. 1. Cro. El. 442, 741. 3 Leon, 91. Dyer 
22772. were cited by Huſſey. 


Strange contra, cited 2 Leon. 111, 225. Raym. 260. Hutt. 84. 
where afſampfits have been maintained on a paſt conſideration: and 
though formerly courts were ſtrict, yet now they draw nearer to 
common fenſe. There was a time when afſſumpſit pro bonis ef mer- 
rTimoniis generally, would have been wondred at, and Holt uſed to 
= fay, he was a bold man that firſt ventured on them; but now they 
are every day's experience: and why ſhould not gratitude be a good 
conſideration ? he further inſiſted, that this is not to be taken as a 
paſt conſideration ; becauſe the work and promiſe are both laid on 
the ſame day, and the law makes no fractions of a day, and cited 
Latch 150. in point. He further inſiſted, that upon the whole it 
appeared to be-at the requeſt of the defendant, it being laid to be 
done for him, and that the plaintiff proinde deſerved from the de- 
fendant fo much, which he has not paid, ad damnum of the plaintiff, 
and Cited Latch 112, 274. 


Sed per curiam, It does not appear that this work was for the 
benefit of the defendant, and we muſt take it to be a paſt conſide- 
ration, being laid that poſtea he promiſed to pay: If this was after a 
verdict, we ſhould think the inferences from the words pro and 
meruit de def” would be material; but the ſtatutes of jeofails do The effect of 
not protect judgments by default againſt objections that are cured by —— of 
a verdict at common law, but ſuch as are remedied after a verdict by ne th 


the ſtatutes. The judgment of C. B. was reverſed, default, 
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Low field verſ. Bancroft & al'. Ante 910. 


Js od F TER verdict for the plaintiff in an action for a libel, the 
eſted, becauſe . , | 

irons L A. judgment was arreſted, becauſe i nas wot laid that th i 
to be 4 * was of or concerning the plaintiff, and Cro, Fac. 126. was cited 
concernen the < | p | | 
Slaintif Strange pro quer. 


Lampen verſ. Hatch. 


N an action for words, the jury on the writ of inquiry gave 103 
damages, and the coſts were taxed at 13 J. and a judgment to 
recover them. Upon error it was objected, that by 21 Jac. 1. 
c. 16. F. 6. if the jury that inquire of the damages find under 405 


Judgment 
reverſed in 
toto. 


there ſhall be no more coſts : and it was therefore prayed to be re- 


verſed as to the coſts, 


Strange for the plaintiff in the action inſiſted on account of the 
ſmallneſs of the damages, that the judgment ſhould be reverſed in fata, 
it being a joint judgment, and not like the caſes where no coſts 
can be given, and there is a diſtin& judgment. And the court with- 
out any difficulty reverſed the judgment in foto. Ante 188, 808. 


Dominus Rex verſ. Smith. 


The commit- 1 | E came up from Oxford gaol on a habeas corpus, and appeared 


ment muſt ſpe. FF to be committed for want of ſureties in an action in the vice- 
cify what gaol , | 2 5 
the party is Chancellor's court of injury and damage to the value of 1000 l. and 
ſent to. by warrant the beadles of the univerſity were required to carry 
him to priſon, And now on my motion he was diſcharged. Firſt, 
becauſe the warrant was not directed to any gaoler, but was only 
generally to carry him to priſon; and ſecondly, becauſe it did not 
appear the plaintiff had made any affidavit of a debt, without which 
the court below could not hold to bail. 


Goodtitle verſ. Petto. 
Ur rg N ejectment on the demiſe of William Thornton, a caſe was made 
0, Pore and for the opinion of the court. That Angelo Burt being ſeiſed in 
affection, one fee of the premiſſes in queſtion, in conſideration of the love and 
named in the affection he bore to Anne his wife, and for ſome proviſion in caſe 


deed may aver a a a > : 
ſelf a re. ſhe ſhould ſurvive him, and for ſettling the premiſſes in the manner 


himſelf a re- 
ation. after mentioned, 20 June 1702, covenanted to ſtand ſeiſed to the 
uſe of him and his wife for their lives and the life of the ſurvivor, 


remainder 


458 


3 2366 
5g 


* Fx 1 
———_ "In as 
3 Wt 2 . * 7 a. i % 1 * 


Geo. 2. 


Eaſter Term 5. 
remainder to the iſſue of their two bodies, remainder to the uſe of 
ſuch perſon or perſons as his wife ſhall think fit to diſpoſe to, and 
for want of ſuch diſpoſition to the uſe of the leſſor of the plaintiff. 
That by indentures of leaſe and releaſe, 13 & 14 April 1724. after 
the death of the covenantor without iſſue, Anne the wife conveyed 
the premiſſes to her ſiſter Joan Smallpeece and her heirs, reciting the 

ower and her intention to diſpoſe. That Joan by her will gave the 
premiſſes to the defendant. That the leſſor of the plaintiff was the 
nephew of the covenantor, And whether he or the defendant had 
the right was the queſtion, | ne 


i. 1 „* * 


. rh? 2 - 
„ 


And two points were made in the caſe. 1. Whether any uſe 
can ariſe to the defendant,” who is a ſtranger to the conſideration: 
ind 2. Whether if the defendant has no title, the leſſor can be faid 
to have any, as within the conſideration, I EVE: 


As to the firſt point the court were all of opinion, that there 
was no title in the defendant. Had the limitation been to the wife 
in fee, there would have been no .doubt but thoſe claiming under 
her would have enjoyed. But as the expreſs conſideration is only 
for the ſupport of the wife, and the appointment is not to be for 
her benefit, but ſhe has a naked power for the benefit of ſtrangers 
only; thoſe ſtrangers can never claim under ſuch a confidetation, 
according to the caſe of Thomlinſon v. Dighton, Salk. 239. 4 Co.176. 


As to the ſecond point, they were all of opinion that the W 
of the plaintiff had a title, 1. Becauſe he is named in the deed. 
2. Becauſe it is ſtated that he was nephew to the covenantor. And 
though the deed does not mention bim as ſuch, yet being expreſly 
named, he may aver himſelf within the conſideration, according to 
Muldmay's caſe, 1 Go, 176. 7 Co. 40. 11 Co. 23, Wherefore 
they gave judgment for the plaintiff. . 


Pratt verſ. Pratt. At the Rolls. 


A Gy putt. uhh. Vet. 2 L. 2m. 


vt; | 2 
"HE late Chief Juſtice died leaving ſeveral children, and ſeiſed pough Eng- 
of Borough Engliſh lands. And having made no will, it be- % lands 
came a point upon the.ſtatute of diſtributions, whether the youngeſt 3 "RY 
ſon ſhould bring theſe lands into hotchpot, or was not to be con- hotchpot on 
ſidered as an heir at law, who by the ſtatute is to have a diſtribu- the ſtatute of 


tive ſhare without any allowance for lands by deſcent. — 


And Sir Foſeph Fexyll ruled, that he ſhould allow for theſe lands. ruruycde v. 
For he re bg only intended to provide for the heir of the Lange P. 
family, who is the common law beir, and not for one who is only "ts — 
heir by cuſtom in ſome particular places. ao: 4 
Vor, II. 11F 
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Robert Lord Raymond, Lord Gi 
_—  /- | 
Sir Francis Page, Knt. 

Fir Edmund Probyn, Kut. 
William Lee, Eſa: | 
Sir Philip Yorke, Kut. Attorney General 
Charles Talbor, E I 4; Solicitor General 
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Rutherford 22 Scott. 


＋ 5 E defendant coming up by habeas corpus Hey the Ad- 
J. K. againk, 5 miralty, appeared to be charged there at the ſuit of ſeveral 
one in de 1 owners, for einbeziling the goods of the fhip. And the 
—_— hindi here making an affidavit that he was indebted to him on 
wut be turned A Promiſſory note, the court took him from the Admiralty, and 
over to the ſent him to the marſhal. For they ſaid the cauſe in the Admiralty 
— might as well be followed in an action of trover, and they paid no 
regard to the Admiralty method of ſending over a commiſſion to 
examine foreign witneſſes, which was a privilege that ! wry the 


Plaintiffs below could not have i in this court. 
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Burry ver. Perry. 


ASE for words ſpoken of a houſe-ſmith, fer quod he loſt the 
M thay . cuſtom of A. B. and C. and 55. damages given. And ruled 
* I., Raym. — ſhould be no more coſts, the words being agreed. to be Gier 
5 1588. 5 able of themſelves, | . A 
4 2 | | = Rea 


Trinity Term F & 6 8282 55 


. wy a wr» on 


| Read verſ. Chapman. 
Man went. out matey and in the voyage the matter died, 1d If the mate 
he ſucceeded to the command of the ſhip. And having brought 1 
her home, he ſued in the Admiralty for his wages as mate; and for only ſue in 
a further allowance after he became maſter. And the court granted © the Admiralty 


a prohibition quoad the time he was maſter, and refuſed it quoad the a, 2 ” Aa 
time he was mate. | 


05 Dominus Rex ver . Roberts. 


HE defendant being a bricklayer, was convidted for not Coivificn 
building party-walls according to the ſtatute. And having N 8 
brought a certiorari, died before argument. N nn which patty. 
the court would go on and affirm the 1 


Dominus Rex ver. Lowfield. 


N indictment for perjury being removed by certiorari, the de- What a- 
fendant made up the record, and carried it down to the ſit- bringing 
tings. with a diſtringas, and Mr. Attorney's warrant for a tales. down an in- 
There being a ſpecial jury, eleven only appeared. And the counſel ee, 
for the proſecutor would not pray a #ales, though the warrant was ſave fag -— 
given them: and the counſel for the defendant not praying one, the eogniſance 
cauſe was made a remanet pro defettu- juratorum: And upon mo- * . 
tion for coſts for not going on to trial, the court held, the defen- 
dant ſhould pay none, he having done all that was neceſſary | to put 


the W in a capacity to try the cauſe, if he would. 


. 
; Holt verſ. Ward Clarencieux. Ante 850. 
HE plaintiff declared, that it was mutually. agreed between An infant 
the plaintiff and defendant, that they ſhould marry at a fu- ny * 


ture day, which is paſt, and that in confideration of each other's marriage witk 


promiſes, each engaged to the other ; notwithſtanding which the Ty of 
defendant did not marry the plaintiff, but had married another, © 


wings ſhe lays to her damage of 4000 
The denden with leave of the court pleaded double * * non 


| eint, and that the 1 at the time of the 8 was an 
| The 


en of fifteen years of age. 
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The plaintiff joins iſſue on the non aſſumpfit, and a verdict 3; 
found for her, with 2000 /. damages. And-as to the plea of in- 


. 


%Y a * r * * 4 4 
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This cauſe was ſeveral times argued at the bar, r. By Mr. 


| Strange for the plaintiff, and Serjeant Chapple for the defendant. 


When the court inclined. ſtrongly with the plaintiff, becauſe though 


the defendant would not have the ſame remedy againſt her by ac. 
tion for damages, yet they thought he might have ſome remedy, 


vi. by ſuit in the eccleſiaſtical court, to compel a performance, 
the plaintiff being of the age of conſent : and that would be a ſuffi- 
cient conſideration, And therefore appointed an argument by civi- 


-- 


| lians, to fee what their law would determine in ſuch a caſe, 


; 5 7 2 


Upon the arguments of the civilians, no inſtance could be 


ſhewn, wherein they had compelled the performance of a minor's 


contract. And they who argued for the defendant, ſtrongly in- 
ſiſted, that in the caſe of a contract per verba de futuro, (as this 
was) there was no remedy, even againſt a perſon of full age, in the 
ſpiritual court; hut only ah admonition. And the only reaſon why 


they hold juriſdiction in the caſe of a contract per verba de prae- 
ſenti is, becauſe that is looked upon amongſt them to be ipſum ma- 
trimonium, and they only decree the formality of a ſolemnization 
in the face of the church. „ 7 


* 


After their arguments it was ſpoke to a fourth time by Mr. Reeve 
and Serjeant Eyre. And now this term the Chief Juſtice delivered 
the reſolution of the court. | . 


The objection in this caſe is, that the plaintiff not being bound 
equally with the defendant, this is nudum pactum, and the defen- 
dant cannot be charged in this action. Formerly it was made a 
doubt by my Lord Vaughan, whether any action could be main- 
tained on mutual promiſes. to marry; but- that is now a point not 
to be diſputed. And as to the preſent caſe, we ſhould have had no 


difficulty in giving judgment for the plaintiff, if we could have 
been ſatisfied by the arguments of the civilians, that as the plaintiff 


was of the age of conſent, any remedy, though not by way of ac- 
tion for damages, could be had againſt her. But ſince they ſeem 
to have had no precedent in the caſe, we muſt conſider it upon 


the foot of the common law. And upon that the ſiogle queſtion 


is, whether this contract, as againſt the plaintiff, was abſolutely 


void. And we are all of opinion, that this contract is not void, 
but only voidable at the election of the infant: and as to the perſon 


of full age it abſolutely binds. | | 
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The contract of an infant is conſidered in law as different from 
the contracts of all other perſons. In ſome caſes his contract ſhall 
bind him; ſuch is the contract of an infant for neceſſaries, and the 
law. allows him to make this contract as neceſſary for his preſerva- 
tion: and therefore in ſuch caſe a ſingle bill ſnall bind him, though 
2 bond with a penalty ſhall not. 1 Lev. 87. 


Where the contract may be for the benefit of the infant, or to 
his prejudice; the law ſo far protects him, as to give him an oppor- 1 
tunity to conſider it when he comes of age: and it is good or void- | 1 
able at his election. Co. Car. 502. 2 Roll. 24, 427. Hob. 69. 
1 Brownl. 11. 1 Sid. 41. 1 Ven. 21. 1 Mod. 2 5. Sir M. Jones 
164. But though the infant has this privilege, yet the party with "wg 
whom he contracts has not: he is bound in all events. And as 1 
marriage is now looked upon to be an advantageous contract, and i 
no diſtinction holds whether the party ſuing be man or woman, but Salk. 24. 
the true diſtinction is whether it may be for the benefit of the in- 8 
fant ; we think, that though no expreſs caſe upon a marriage con- Wo, 
tract can be cited, yet it falls within the general-reaſon of the law 1 
with regard to infants contracts. And no dangerous conſequence 8 
can follow from this determination, becauſe our opinion protects 3 
the infant, even more than if we rule the contract to be abſolutely 
void. And as to perſons of full age, it leaves them where the law 1 
leaves them, which grants them no ſuch protection againſt being 
drawn into inconvenient contracts. 
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For theſe reaſons we are all of opinion that the plaintiff ought to 
have her judgment upon the demurrer, 55 , 
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Robert Land Raymond, Lord Chief 
Juſtice. 

Vr Francis Page, Kut. . 

Sir Edmund Probyn, Rut. >Fuftices. 

William Lee, Eſq; 

Sir Philip Yorke, Kut. Attorney General. 

Charles Talbot Eſq; Solicitor General, 
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Hayward wer Newton. 


t ſet afi 
ry har Sow as a wine merchant, © You are a rogue, villain and raſcal, 


of damages. and ſell by ſhort meaſure ;” and the jury gave twenty 
Salk. 647- ſhillings damages. And though it was thought a hard caſe, yet 
the court ſaid it has always been denied to ſet aſide a verdict for 
ſmallnefs of damages, and therefore denied it in this caſe, Quaere 
tamen why it is not within the reaſon of ſetting aſide a verdict for 


exceſſive damages. Ante 425. 


Verdict not . N aQion x was brought for theſe words Wonen of the plaintiff 


— 


Ex dimiſſ- Lomax ver ſ. Holmden et al. 


Where acceſs | N ejectment the queſtion on a trial at bar was, whether the 

is re leſſor was ſon and heir of Caleb Lomax, Eſq; deceaſed: which 

adorn —_—_— on the queſtion of his mother's marriage. And that being 
| 


may be given 
of the impoſ- fully proved, and evidence given of the huſband's being frequently 


bility of be- at London, where the mother lived, ſo that acceſs muſt be pre- 
getting chi- 
dren. 1 | ſumed z 


Michaelmas Term 6 Geo. 2. 941 


ſumed; the defendants were admitted to give evidence of his ina- Yid ante 925. 
1 8 . . . . Pendrell v. 
|bilig from a bad habit of body. But their evidence not going to p 
an impoſſibility, but an imꝑtobability only; that was not thought Le Ai, Regt 47 
ſathcient, and there was a verdict for the plaintiff, = ya 


- —_ 


Fa WY 


Ball verſ. Kni ght. 


"RROR of a judgment given in Brio! court, after a verdict It is not a 
for the plaintiff, And on the record it appeared, that ſeven mg rao 

of the panel were ſworn, et quia ręſidui ejuſdem jur non comperu- court to a- 
erunt ideo ſecundum conſuetudinem civitatis praediftae alii de cir- ward a tales 
cumſtantibus per ſervientes ad clavam civitatis praedictue ac mini- 5g, 3 ne 
ftros curige praedictae ad hoc electi ad requiſitionem praefati (quer) 

er mandatum curiae hic de novo apponuntur quorum nomina in 
panello ultimo mentionato affilantur in curia hic ſecundum formam 
ſtatuti in biijuſinodi caſu editi et proviſi. And then they join with 
the others, and give the verdict. 


It was now objected, that this was error, it being a cuſtom 
contrary to law. And 1 Roll. Abr. 563. pl. 15. was cited in point. 
Before the ſtatute Weſtm. 2. all trials but in aſſiſes were at bar on 
the venire; and if a full jury did not appear, a decem tales was 
awarded. Then came the ſtatute Weſim. 2. c. 30. and gave a ni 
prius, All trials are by Magna charta to be per pares, and 7 & 
8 M. 3. c. 32. which appoints tales men to be taken out of ſome 
of the other panels, ſhews it was deſigned, the parties ſhould have 
ſome knowledge of them ; and that barely being a by-ſtander was 
not ſufficient. A cuſtom to try by ſix jurors is void. 1 Roll. Abr. 
504. pl. 17. Cro. Car. 2 59. Here is no cuſtom to challenge, and 
yet 35 H. 8. c. 5. and 14 Eliz. c. g. which give a tales in ſuperior 
courts, thought that reaſonable. Many more caſes were cited to 
prove from ſimilar inſtances, that ſuch a cuſtom was illegal. Dav. 
Ci f $20. Oy. 357. 
1 Roll. Ar. 558. . Dav. 34. 6. 1 Sid. 267, Pal. 211. Mo. 8. 
2 Inſt, 46. 2 And. 152. 


It was further objected, that none but /iberi homines could be 
jurors, whereas theſe ſtanders-by might be aliens, infidels, &c, and 
they appear to have been ſworn at the election of the plaintiff only. 


Econtra it was argued to be a good cuſtom, being for the expe- 
dition of juſtice. And to the expreſs authority of 1 Roll. Abr. 563, 
Fl. 15. was oppoſed 2 Rell. Abr. 672. R. 1. where it is entred others 
wite, but with a dubitatur. And as to the objection that it is 
againſt law, it was anſwered, that all cuſtoms are ſo; the only 
queſtion 
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7 a reaſonable alteration, and that it is ſo, is Proved 
— 4. which have actually made this Alteratioff with re- 
gard to ſuperior courts, And 1 Roll. Abr. 564. pl. 16, 18. Go. 
Elia. 894. 1 Mod. 96. Trials per pais 69. were cited. And the 
allowance of a cuſtom to deviſe before the ſtatute Hem. 8. WAS Ie- 
lied on. 


n the firſt argument ſeemed ſtrongly inclined for 
92 — reg b Bat afterwards go city counſel certifying, that they 
never have a Zales in London, and the court taking „ that the 
judgment ſaid to be reverſed for this error in 1 Roll. Abr. 56 3 was 
in Charles the Firſt's time, and is actually entered up; and the di- 
bitatur in 2 Roll. Abr. 672. was in the time of James the Firſt, and 
that this was not to be diſtinguiſhed from the _ of ſix Jurors, 
* reverſed the judgment. - 


Peak verſ. Bourne. 


1 "HE plaintiff declared in prohibition; that he was 2 oh 
= ariſh-cler 

4 may ſpiritual court for executing the office of deputy p 

—_—— hear the licence of the ordinary. 

O 

licence of the 


| : 1. Whether a pariſh- 
ordinary. On Jenitrrer three points were made: 7 

clerk be a temporal or a ſpiritual officer; 2. Whether he can og 

a deputy ; and 3. Whether the licence of the ordinary 1s requi ite. 


rgued three ſeveral times upon all the points. But the 
_ in dens judgment founded themſelves only upon 20 5 5 
which they held that a licence was not neceſſary, and _ ore 9 
judgment for the plaintiff in prohibition. They ſaid t 4 grin 
not require it, and indeed it would be a transferring the Ws 
appointment to all intents and purpoſes to the r the ” 
tutio juris canonici 22. ſays, He may be * ſolo preſcy 
abſque ſcientia epiſcopt, 2 Roll. Ar. 280. pl. 44. 


| inclined that he 
As to the other two points, the court ſtrongly 

was 5 temporal officer as to the right of his office, and that he 
might make a deputy. 


For t ci 2 Cro, 670. 
or th 4 {t were cited 18 E. 3. 27. 13 Co. 70. 2 
2 5 — 101. I Keb. 286, 2 Roll. Abr. 285. pl. I 
2 Brownlow 11. I Lev. 75, I Vent. 143. 2 Lev. 4 3 
536. Gab. 163. Old Bendl. 142. 1 Leon. 94. Fitz 
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prefled. with their own authority in Townſhend v. Thorpe, ante 756. 
they faid it was a haſty opinion, into which they were tranſported. 
by: the, enormity, of the caſe, | 


Sap ER 
on. & 4 . e 


For the ſecond were cited 1 Roll. Rep. 274. Mo. 84 5. (3 Bulf. 
2 Roll. Rep. 274. 9 Co. 48.) That a conſtable may make a 
dputy: and the common diſtinction is between a judicial and a 
miniſterial officer, as a pariſh-clerk certainly is. e e 
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Chapman verſ. Lamb, 

N, trover for fourteen ſhirts, a night-gown, and cap, a caſe was Goods that 
made for the opinion of the court. That the plaintiff arrived are not im. 
: of merchan- 

wearing apparel, and not as merchandize, or for ſale; and the de- dize pay no 

fendant ſeized them for non-payment of duty. duty. 


Ketelbey for the plaintiff inſiſted, that by 13 & 14 Car. 2. c. 11. 
8. 14. no goods are liable, but ſuch as are imported as merchandize, 


Reeve contra inſiſted, that the plaintiff is by this one importation 
a merchant within the 12 Car. 2. c. 4. and that the only teſt whe- 
ther goods are imported as merchandize is, whether they are ſuch 
as may be expoſed to fale : at this rate every man may import his 
own wine, or filks for all his family. He ſaid the attorney general 
inſiſted to ſpeak to it, ſo the court ordered an wlterius concilium, 


though they inclined ſtrongly for the plaintiff, 


And this term Mr. Attorney came into court, and ſaid that it 
being ſtated with negative words, that the goods were not imported 
as merchandize, it was too hard for him to maintain ; but if it had 
ſtood only upon the words that he did not bring them in to ſell, 
he would have conteſted it. So the plaintiff had judgment. 


4 : 
1 1 


. Maud verſ. Branthwaite. 

56 41 | 

H E defendant being in cuſtody, the plaintiff obtained judg- Practice. 

ment. And inſtead of charging him in execution, whereby 
he would be intitled to his diſcharge on the Lords act; the plaintiff 
brought an action of debt upon the judgment, and charged him in 
cuſtody, But on application to the court, when he had lain two 
terms after the judgment, the court diſcharged him on common 
Vo I. II. 11 H 1 


at Dover from France, and brought the goods with him as his own Perted b) vny 


and cited Vaugh. 16 5. W . 3 
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Apprentice 
witneſs for 
maſter in ac- 


- fervitium a- 
221 it. 


bail; ſaying, 


quent law. Sed per curiam, They muſt both be taken together: 
the rate muſt be made in aid of the ioftup, by virtue of ar former 
law, 80 E certioruri was denied. | | 


tion per quod th 


It was a rick to > deprive the defendant of the benefit 
of a merciful law. 


„ 


N order was bet on 7 568 FA 1-45 29. for the pariſh at 
| * to repair the , the 6 d. in the pound levied on 
the inſhip not being ſufficient. And a certiorari being moved tor, 
it was objected, that 3 & 4 N. & M. c. 12, had taken it away; 
to which it was anſwered, that this is an order founded on a ſubſe 


—— 


Lewis wet. Fog. 
AM Niſi bras in Middleſex, coram e Chief Juice. 
IN an 8 by the maſter for the defendant's dog's i biting his 


. apprentice, per quod ſervitium ami It, it the Chief Jonny allowed 
apprentice to be a WR, 
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$;r Edmund Probyn, Ant. 
William Lee, Eſq; 


the defendant from Brecknock 'gaol to Hereford, to take his move a pri- 


35 
Oe 
7 
7 HELEN 
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trial there on an indictment; purſuant to the opinion in e to an 
Athoe's caſe, ante 553. that the adjacent Engliſb county has a con- Frgiih 
current juriſdiction by the ſtatute 26 Hen. 8. c. 4. . 
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3 | Dominus Jy 


S FIST IDE: 
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Dominus Rex verſ Davis. | Wh: 


Habeas corpus was granted (chte any affidavit) to remove Ha“ or" to re- 180 


3 = 5 
__ CT fo =% 4h; > 
G 
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Lambert verſ. Branthwaite. 30 


obligari in viginti libris ſolvendis eidem Richardo Lambert, 5 7.5 200 Wl 


And after verdict pro quer on non eſt factum pleaded, it was ob- deſcription of Bf 
jected that there was no perſon to whom he was ſaid to be bound, the obligee. We} 
or to whom eidem can refer. I Lev. 235, But on the authority of N 
3 Lev, 21. the judgment was affirmed. | | Uh | 
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Fir Philip Yorke, Kut. Attorney General. 1 
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„ Dominus Rex wo. Moore. . 
» a . » 14 ” M$ 2, ® 
Court will. N indietwent for cy ea remo ved by, certiorari, 4; the 
ige proſe- 


defendagt paid coſts for not going on to trial: the proſecutor 


cutor in ſome 


caſes to pay after wards moyed, to qualh 2 Which, tbe court refuſed, e be 


coſts on would A to Pay. be; - range fro defendente. 


quaſhing an ; Ran. 799 
indictment. "2.4 . 5 . * * 1. * et ; 4 py 94 8 * 3 * wt & 1 Pq MITH Vo 
OY 3th * Muſgrave 0 Bovey. 
What not = | Piel was granted co a ſoit for theſe condi fon by 
ſpiritual de. K one clergyman.” of another,” “ Vou are an old rogue and 2 
_m— raſcal, and a contemptible fellow, deſpiſed . and yu by NT 
cc {© body.” „ duns 253. | 7 4 WW | A 10 4 
„ Oliver worſe Lawrence, 5 
No rule to Rule to anſwer the matter" in an ff vit, / was Saber! on 
n - my motion, becauſe on the affirmation of a We and thi 
a quaker., is a criminal bal ie a 44, 55 75 * „„ 
1 v . he 2 x my 45 i i ls 
at  Jenys nl. Eavler et a, 8 
- 4. Guildhall, coram Raymond, Gi Tut ice. 
2 2 N an action by the dee ; of a bill of exchange againſt hack ace 
forgery of P., ceptor, it was held not to be neceſſary, to prove the hand of the 


aha ; drawer: und the plaintiff reſted on the proof of the acceptance. 
The defendant offered to prove it a forged bill, by calling perſons 


they did not believe it to he his hand. Bot the Chief Juſtice would 


man Wight with deſign write contrary, to his uſual method:: And 

be ſtrongly inclined, that even actual proof of forgery would not 

—excuſe the defendants againſt their own acceptance, which had given 

the bill a credit to \the indorſee. e Ws r, ho had a 
verdict. . IT 


*F 41 * * 


Dominas Rex. woe Smith, 


Ertom' cap”, 


cauſa defamationis frve convicii, which laſt is too looſe a word. 


Vide Litt. Diff, Strange pro defendente. 


Launder 


who were acquainted with the hand of th e drawer, and would ſwear 


not * — t this, from the danger to negotiable notes, and becauſe a 


N excommunicats Wands was quaſhed 55 incertainty, being in 


Lander wa. Cripps 


SHEL in. F . danſe ab aticofidy'” where che proceedings are What a miſ- 
on a day certain. And after judgment by default; the writ, of continuance. 
inqitty was returnable at a general return, and this. was objected 7” 
| error.” Strange contra infiſted it was but a miſcontinuance, and - 
cured by 32 Hen. 8. c. 30. and 4 &. Ann. c. 16. and it was ſo 
determined Rex v. Epiſcopum Miden'; ante 62. 115 the N of 
which caſe the judgment was affirmed. $A fs 
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| Lockyer et 4 51. Savage. et . n San. . 


6 15 1 1%. 2 42. Car. ee. 267. 


"HE plaintiff brbüglt a bill As, 4 3 a commiſſion: of The child of 
bankruptcy againſt. Norris, to have an account*of. the perſo- 2 of 
London when 


gal eſtate; which the bankrupt's wife's _ _ a poiſed of, he of an may i 


being a freeman of London. 18 + conſideration 
7 = | of a preſent 


fortune bar 


The Ar bcknte inf, 3 bat articles Wen the bed and herſelf of her 
Flamen and his daughter, previous to the marriage, ſhe had in con- cuſtomary 

- fideration of 4000 /. advanced by the father in his life-time, releaſed PT 

her right to any farther demand out of the perſonal eſtate; and that 

the 4000. was ſettled to the uſe of the ank: for life, but if he 

failed in the world, the truſtees were not to pay the produce. to him, 

bat apply! it to the ſeparate maintenance of the wite and children, 


„Upon che hearing two Paps y were ruled, 1. That a chud of full 

age might, for the conſideration of a preſent advancement, bar her- 
ſelf of the cuſtomary ſhare. And that it was ſtronger in the caſe 

of 2 child who had a right, than in the caſe ef an intended wife, 

which had been allowed, 2 Vern. 665. 2. That the proviſion for The fortune 
her maintenance in caſe the huſband "failed, was' good againſt cre- - 2 may 
ditors; it not being a proviſion out of the bankrupt's eſtate, but puſpand tin 
the ſettlement of her own fortune. Abr. Equ. Caſ. 53, 54. And he fails, and 
though it was objected, that the profits were forfeited by- the act Engi ue 
which was to veſt the ſeparate. right in the wife, v/z, bankruptcy; 2. 2». 
and when two rights concur, fortior eſt diſpoſitio legis quam bhomi ms: Ae bag. 
yet the court compared it to the caſe of a leaſe, where the leſſee is 
reſtrained from aſſigning without conſent of the leſſor, and the aſ- 

ſignment has always been held to be void. The bill was diſmiſſed 
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ir Edmund Probyn, K. 
William Lee, Ejq; 
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F FID AIT being made, tha t the ſteward who keeps the 
publick” books had refuſed to produce them at the corporate 
meeting, to enter the elections of their members; a manda- 
Doks at the next 
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mus was granted to him, to attend with the 


corporate aſſembly. e 
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Cie of the Borough of Frelbam. 
"HE ; colt ig t give "twenit 9 on notice of an coc: Mandamus. 
a mand Was: granted to chu E capjtal butgeſs. And it 
was moved on the other ſide to fix a day, or that it might be on 
ſix days notice. But the court would g we no directions, faying they | 
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RROR was 1 XP a . in; n che Mar ſbalſea court, After affirm- 
„and error in law aſſigned, and the ] jp ent aftifmed. Then ance no writ 


a writ of error coram VODIS ; which the court "(aid could not be al- * aw” = 


lowed without ke, and aher INE held it * Japerfedeas.. 7 690. faper ſedeas 


without mo- 
tion. 


as * 


* Placatty ver. Barrow: £ 


"HE Aahst in January 172 8. Ade bills on Spain, which W 
in March were returned proteſted for non- acceptance; be- 
tween the drawing and return he became a bankrupt: and being 
ſued to execution as the drawer, he moved on the act 5 Geo. 2. 

c. +30, to be diſcharged, it being a debt contracted before his -bank- 


3 contra infiſted, that this cauſe of action aroſe upon the 
nomaccęptance and proteſt, which are both neceſſary to be aver red 
in order to maintain the action, and the charges thereof are 00 be 
recovered. | : 


Sed per curiam, The principal is the drawing the bills, and 
therefore: he muſt, bediſcharged. \ | 
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was: hired: for. a quarter of a year, and if ſhe and her maſter 
liked one another, ſhe was to continue the whole year, and havs 
31. for her year's wages: that ſhe ſtaid the year out, and had her 
3 1. And this on debate was held to be a ſettlement. 
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7 ARROR of a judgment in C. B. in an action of eſcape againſt Where a pri- 
L dhe garden ef the Hleet: and the declaration ſet out, that —_ 5 
. Willa Millinſon being indebted to the plaintiff in 200 J. for goods g. R. to C B. 
ſold and delivered, he ſued out a latitat againſt him, by virtue there is no 
whereof he was "arreſted, and committed to the marſhal, from of gang wo. 
whener he was car ried by habeas corpus before Mr. *F. Denton, a ſhew a pro- 
Judge of C. B. who committed him to the Fleet charged with the — _—_— 
- plaintiff's latitat, and the plaintiff ſued him to judgment, and then 
the defendant permitted him to eſcape. On Not guilty pleaded 
there was a verdict and judgment for the plaintift. 


- Serjeant Hawkins for the plaintiff in error argued, that the pri- 
ſoner being in cuſtody of B. R. could not be taken from thence 
without ſome. proceſs in C. B. which ought to be ſet out, and with- 
out which the Judge had no power to commit him. And if he was 
there illegally, the warden was in the right to let him go. And he 
cited 1 Rall. Rep. 217, 276. Cro. El. 223. 31 H. 6, 10. Lutw. 
1468. Mo. 274. 2 Leon. 84, 2 Bult. 62. Cro. El. 877. Cro. 
Fac. 394. Salk. 273, 700. 


Denſon contra. In the caſe of a ſuperior court you will not pre- 
ſume they act without juriſdiction, and the habeas corpus gave it. 
The plaintiff is a ſtranger to the other's writ, and therefore not to 
be expected to ſet it out: all the precedents are in this manner. 
Lev. Ent. 56. Vide 181, 194. 2 Brown. Ent. 13, 14. Rob. Ent. 
307. Lill. Ent. 157, 188. Beſides, this is but error in proceſs, of 
which the warden can take no advantage. 2 Saund. roo. 


Ihe court ſtrongly inclined: the declaration was well enough, but 
ordered an ulterius; and this term J declining to argue it for the 
warden, the judgment was affirmed of courſe. 


Duckett verſ. Martin. 


JENDING error to reverſe an outlawry on nieſne procels, the No bail in 
defendant in error moyed to quaſh the writ, becauſe no bail error of 1 

Was given. Sed per curiam, That is never done till the outlawry — 

4 reverſed ; and then we take bail to appear to an original to be 


brought within two terms. And ſo it was done in this caſe. 
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Dominus Rex . Biddle et 70h. 

Where che INFORMATION in 125 nature of a quo agb exer- 
defendant ciſing the office of capital burgeſs of e | hargine 
| . uſurpation from 20 Auguji.to tlie firſt day df 
part of the The defendant confeſſes an uſurpation . 20 A 10% to 29 'Sep- 
2 a bg ember, and from thence inſiſts on an election. T bo proſecutor re. 
no judgment Plies as to the election. And on the trial a ſpecial verdict 18 found; 
of oufter. and as to the time confeſſed, he enters up judgment of ver, 15. 

cording to the opinion given in the mayor of Penryn's caſe, ante 

582. and the words of ꝙ Ann. c. 20. H. 5, which warrant ſuch a 


ene where the defendant i Is adjudged puilty of an ular ppoen, 


The dagen kacg moved that all the judgment but that of a capiarur 
pro fine might be expunged ; which the court ordered to be done, 
as the proper puniſhment for his acting before duly. elected. But 
ſaid it would be hard that a ſubſequent good election ſhould be 
done away, as it would be by this judgment. They diſtinguiſhed 
it from Pender's caſe above, where * was guilty of an e 
N all a time changed i in the information. F 


Horne verſ. Bocſey. 
5 . 1 8 5 4: Guildhall coram Page . 


Where a con- S N E not: the proper officer ſeized brandy going with a permit, 


| 1 25 and carried it to the King's warehouſe, and on information 1 in 


quer is con- the Exhequer it was condemned. 
cluſive and | 


n '- ; th river Page J. held, that if a proper officer had ſeized, he 
would not examine the property in this ation, for the owner 
ought to claim in the Exchequer. But he confidered this as a 
ſeizure by a ſtranger, the defendant being a tideſman, who could 
not enter a houſe without a writ of affiſtance and a peace officer, 
the words of his warrant being ſo reſtrained ; and becauſe this was 
not rightly in the. King's warehouſe, be directed the jury oh noch 
Ihe ory found pro er for brandy _ caſks, 


Michaelmas 


& _ pw © ET - 79A 
"L8G: 02 on R r TT, Os, O39, : * 
dls 4 2 "ies 4 as 4 1 * Eu 4 N - 
IIS S — 
dee 
* 
. 
8 = 
& =» * 
11 
4 5 
tua ran. <q 4 3 G _— 4 
is — — — — —— — — 02 I — 
— , „ — - 


. * 


ar, ig? 


* 


EFFECT 
— r 1 2 


* 4 #S 


©% 


2 


3 — 


WAN ODE 


SSI R w _ 3 W 
bis —.— — — -' , 


2 
1 


— 
2— 


$i ets 
— 
E 


— 
—ͤ— 
* 4 * - 
— . as * f, Fas 


— 
GY % 
4 


- 
. 
iT; 7 
* 
1 * 
* | 
% . EN 
- * * 


3 n Ps * 4% - 
Aw - 46 * & 1 * 1 ** 5 8 * 1 9 


2 


55 Dominus Rex werſ Jocamb. 


8 * 
4 : * A 2 » . 
— 1 3 4 l 3 8 A 
” 2 — 4 * 
k . F 
W * 3 * b 
4 * 5 , 


1 


*S 


ſault i in de- 10 


was 8 to Reynolds the other defendant, and that the plaintiff fence of bis 


IH E court held that a gut tam information i is not to be quaſh- Qi tan not A 
ed on motion, „ quaſhable, by 


Ll 
. {1 Jad 
. — F . | * : " * Al 5 : 
# * 3 
> x * . Ar 
* . Y * 
> py 54 2 7 U a o * . » þ 175 7 
. . 8 * * 5 a * Y 9 9 ; if x 
4 2 mes | 
o u 7 * . - WES. 25 
* 5 ©, *4% | a War | 
p g * A 4 x F 4 ; e 
* 3 =” Y * - * , © 2. * % oy © » * 92 4 1 
/ <4 1 a * * 5 8 + * * x F * #3 "7 Ix) 
- 9 + 5 3 . J Pts 
& W 4 * I 4 7 , 8 "1 © 3 
N 4 1 * 4 * 4 E * , - . 4 
. « "a 1 ** & g ” 15 
[4 N 4 7 « 0 4 * . $5 Fa; 'Y 
AF | 19 9 
" 1 8 9 N N 23 
* * * * > 4 1 * 
{ * „ A . 24 6 * 
f * * N : * 2 * — + 4 * »z 
""{ 8 „ 6 4 „ g | : ; [ITY 
* > Aa % * , : F *, T % 34 9 
AE. *. 2 . i " Ow t e er an 
116 


r 
0 Vi * 


R 


e Cute and d againſt Reynold; and Weſtwood. vant is to 9 
Neynoſd pleaded Jon aſſault : - and Weſtwood pleaded, that he Juſtify an af- E 


13 Ie! 7 
1414/4W þ 


_ 
=. 
e 
2 


having aſſaulted his maſter in his preſence, he in defenſe of his x mater E 1 "ul 
maſter ſtruck the plaintiff. And on demurrer the plea was held ill., l ff. 6. 24. 1 
ro the aſſault on the maſter might be over, and the ſervant cannot 2 Roll Abr. (- 


by way 5 revenge, but in order to prevent an injury ; and jr, Bro: Trefp, x 
48 * C 28 3. | we 


A 


— — 
She v5 
Wr 


S 
8 * 


* 


_ 


43 


= 


1 


. 


e 


r 
* * N 


— 
<= 
> > 


S 
„ 
JA * 


. 


NE ra net 
bag” 
l 
I 2 
— - 
AT. 


7 ——— . 
— 


— 
oy 


* 


— 


——— - 


: _—  -7 nn. 
r 
. = py > hy * — 
r KK 


pon 
R 


RET 
ging) Ont fs es. 


— 7 PIs 


— 

. {© > EG 

1 . 
YL wits 


„ 
ne hn ab 


. 
EDI 
oF - * * 
. 


—— — — — 
* * => = - — — 
r ron — Leon — = ISIS - 2 — > 
Foo 3 Smet re ene — oe — A wo * r 2 - __ * 
- = en, — Os * g 3 SOM © $5} > Wu . 2 
= tals rn fe bas. 9 r — N 
2 - 3 — DE 2 8 >. 
— 33 - N 7 — ES en "OOPS — TS — 
* 2 ABCS, Is * — r "ID og S 
= 3 r . e 9 OIL — RE Mg — . - — * - — 
3 8 pro en — — — — * — — — N — — A. S 9 by oY - . 4 2 2 8 * iS. x % 1 
— — G 6 g - * 1 rn a ops, ee om * CODY ns” IE. enn r — Ir * 
TS 2 1% — — 3 3 uy Mee SSD 2 Fe nag . — X 2 ” _ 1 . 
* rr © a} SS... Rating \ — an, RE — ah — - — - 
: 1 3 % YT YI 8 * * x > 22 
. — — 2 — c 23 — Hu 
N 4 — — FI * RY 


8 2 — 
t 


ie 


r 


8 S 
I 22 — 


922 rr 
EO 


ee * 


— — 


* r 


eee eee 


221 — — 5 — 2 


. 
ak — ty 
i = — 

1 [ISL 


r : A 
Y - — Ss 7 a2 a I Eon — Rv 
— — band Ce i a * 4g 


I 


— 


> 
— — 
— 


— 


r rr 
2 7 22 : x 

A y 

3 _ — * — . 


£ "SO? * — 5 5 oo... 

F x TILES 1 r < x " Long — -* A — 

——————— Pros 2 ——— rr A At 
- 


2 . T2 7 2 
* — et 
* 1 8 » 2 . 


— Fn — <ernec: REA 


F 
e e ee 
3 * Eh 


"Wray 
bh 


CREE EEE 


— 


EE 
* a- , * 
f OE A AR aro he 8 
OA os —.— — ** 
2 - —— — — 8 F 5 
Rb ee Ee HEE TY 
OE En Tn : : 
BOL ICON CA 
. * 4 tr . n — 
* 
* — — 2 — 


. 


4 2 5 PP! © N a 
— . 0 8 e Ser 
2 r e Cad ad dk — I * 
C "oe "Y 4 2 . 
rr 
. * 


2 


"the tight wiy of plaidbſith Tt ET? FP ben the 


95 7 


maſter, if the ſervant had not inter ap 8 br de ene. : 


3 had I Jjodgmaents.”, 5 2 e Ry 1 


„ ; , 1 
* * * 40 py 4 £ ” w « | T * x5 
T. der 1 5 2 15 70 
"gr os! ; 


_— 


. 78 1 5 bet 3 


$i N. 


* 44 1 7 FO 4 1 wy 


4 


* * 
* 
2 


* 


"4; $4 7. 
3 v. 


What comes EBT upon a WEST the deff added 
ain 


1 4 


1 


9 the day. And it being bound ic thb 2 rn 
dcdlined to ud a repleader, according 85. we” We 55 err v. 

A Jocehn, Trin. 13 Aun. But it being, 8 t mother” 94 
the time of payment was only alleged; v under A Nele by he | 

held it a good plea on the act for arendih ent of the lay; 1 as. a 

payment before exhibiting the bill; and, then Pete eien was 


material. And the plaintiff had k E N 55 NR 1 Ek yy 


0 
* . 
* " * at , ant 
7 * % 4 : 
- # F * 4 7 
SF ; p - 
2 % £ N , N , 
v ® 
Med * I'S" * 95 J = 
4 5 1 * on , 2 nf 
F * F * 


1 
7 o 
% x 


7 0 ** 
: * * ag ye Ke x; 3 TA * 0 , 7 
8 © * "# 8 * det th 4 4 wk % # 
* . 8 13 N « ! N 12 5 "| . 6 - a. 2 4s 5 9 4 9891 . 
1 3 : 4 - + Eg fed. 4 FF a n * a * # N 1 * 7 
va te... EN % 
* « * * Fi. y 4 a « * * 6 
f g a | 4 , * K. 4 4 * 1 " Jn + — P # * * 
„ 1 „ ' 3 * "TY Wi 4 «6 %W3 4 *% £4 
r * „ 9 p * „ 1 3 * d * KEE 
\ I e p TILES. * FY 3 SR " * 
* 2 4 4 N 9 4 | ? "4 . 1 is N f » * 8 N vp 
8 7 = PS - : * * 1 144 NE » 5 ; - 7 AE * * 7 
4 - * . A & 5 W * 4s * 5 1 Fn" "© f . 
e en 
* KY * | Mt * 6 ty 7 | *B 
5 1 ” 


* # .. 


How Foy ry en lived at 4 echt, 1 N Fader "Foutteen 
waa ory»; 006 288 s .ngtice of trial, man to ſet aſide the 88 "upon an 
rom London is * N. 

to be com- affidavi t hat it meaſured forty-two miles from London, aye: 115 
puted as to ſo wa et, EY ane 
notice of trial. n . ME EET 
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to be but Thirty-three miles. Et per euniam, We muſt go by the 
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, and that ſuch an act was neceſſaty to <ſtabliſh a a” 
natio cauſa Upon this opinion it came A the queſtion, N 
whether there was any delivery. And to, prove one, the drforcdant 1 
ſhewed, that the inteſtate, when he went out” of town, oled to 1 
leave the key of bis rooms with the defendant; and that was in- . 
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to oF, F. or r order 200 l. value received of bill drawn on F 
and place, the ſame to account of the 2˙ ork” Buildings com- bim and ac- 1 
e pany,” lumuy. Te cepted gene. 1 
„ n, as per adyice from Charles MM amy. To Mr. Huntphry rally, though 1 
-DIYP0Þ, : Caſhier ofthe: York Buildin Ngs company, their houſe 1n 2 order is Fig 1 
75 * 12 an] e it to 1 1 | 
inghe⸗ ler gurtet, London, | "Accepted 5 3 June 1738. wr. H. zccount of the 1 
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10 And. now upon motion "We" a new 405 ah court held;. that the 
direction was right. For the bill on the face of it imports. to be 
dtawn upon the defendant, and it is accepted by him generally, 
and not as ſervant to the company, to whoſe account the had no 
right to charge it till actual payment by himſelf. And, this being 
an action by an indorſee, it would be of dangerous conſequence to 
trade, to admit of evidence ariſing: from extrinſic eircumſtances, az 
the letter of advice. And they faid, this differed widel from the 
cCaſe of a bill addreſſed to the maſter, and under- wrote by the ſer- 
vant; where undoubtedly the ſervant would not be liable, but his 
acceptance would be TN ered as the act of his maſter. A bill of 
exchange is a contract by the cuſtom of merchants, and the whol: 

of that contract muſt appear in writing. Now here is nothing in 

Writing to bind the company, nor can any action be- maintained 

againſt them upon the bill: for the addition of caſhier to the de- 
fendant's name is only to denote the perſon with more certainty, 

and the Verl Buildings, houſe is only to inform the order, where 

_ 09:05 drawee. is to be found; and the direction whoſe account to 
EY . " place it to, is for the uſe. of the drawee only. And they compared 
e the caſe in Garth. 5. 2 Ven. 307. where a bill was drawn 
payable to Price, for the uſe of Calvert, and held that the legal 
pPtoperty was in Price, which is ſtronger than the | preſent cale. 

"4 They faid it might be otherwiſe if the action had been by J. ö. 


| 2 er vis who. was privy to the tranſaction, and it had appeared he tendered 


tte bill as a bill on the company. But this plaintiff being a 
UA 4 1 * ſtranger, they could not conſider thoſe circumſtances, We he * 
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ward a com- 0 H N Kynafton, Eſq; made his wit 21 ts mY execu- 
"miſſion of ap- tors, and left the reſidue of his perſonal. eſtate to his youngeſt 


0 Ton Edward. The executors: renounced, and the reliduary; legatee 


ing 4dminj- moved for a mandamus, to be admitted to prove the will, and have 
2 adminiſtration with the will "annexed: And a rule Was made to 
= — ew cuſe.” =. the * it Was  infiled on, that this caſe "differed 


* 9 om | 


ore OTF Hil. 3 Geo. ante 8 57. Apen the com- 
0 7 enfernent was ſet up againſt the immediate grant 
„ which" the ſtatute 21 H. 8. c. f. requires ſhall be 
Out ay fruſträtory delay. And the ordinary has no election 
thee * in the preſent caſe he is not bound to grant the 
admitittration 0 the refiduary legatee, none of the ſtatutes men- 
tioniug Hirn; on the contrary the 21 H. 8. c. 5. which takes no- 
tice of the renunciation of executors, leaves the matter to the elec- 
tion of the ordinary., And of this opinion was the court, who 
aid, if the commiſſion of appraiſement was a gravamen, it would 
be roper matter of appeal; but they could not break into the 
tice" of the court below. And Lord Hardwicke mentioned a 
Wop in Chancery before Lord Macclesfield, between Mheeler and 
"the Arthbiſhop of Canterbury, where it was held, that theſe ſort of 
-adminiftrations are not within the ſtatute of diſtributions, which 
brings it to Smith's caſe, Hl. 4 Geo. 2. (ante 892.) where a man- 
adams to grant adminiſtration durante minori aetate of an executor, 
to the father of the executor, was refuſed; becauſe there was no 
lay coliging the ſpiritual court ſo to do, The rule for a mandanius 
| was dif ee * pro Kynaſton, 


"FF LAM 2 


ee ons  Ruding werſ. Newell, 
Tu. an n for a falſe return to a mak ds: the Fetten was, Cuſtoms in 


whether the office of regiſter to the archdeacon had been uſually 1 


grunde for three lives. And in order to prove the uſage, it Was conries not to 
offered to be given in evidence, that other archdeacons in the ſame be given in 
diocele had made grants for three lives, as the plaintiff's grant mp 
was. Bat the Chief Juſtice refuſed to admit this evidence; and 
com mpared it to the caſe of cuſtomary manors, where the cuſtoms 
of other manors are never allowed, except in the north of England, 
where they are conſidered as border laws, and an evidence of the Ante 6621 
a MA 525 Ne; 
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Pay wt Wilkins. 


/Rabd - was conditioned to pay 100 J. by ſeveral inſtalments; Money due 
by firſt inſtal- 


41 and the firſt payment not being made, the bond was put in? * may bs 
ſuit, The defendant before judgment moved to bring in the firſt brought in, 
payment with intereſt and coſts; which the plaintiff was willeg pn e 
to accept, but inſiſted, that as the bond was forfeited, he had af fend 
right to fign his judgment; and ſubmitted to be bound by rule, bi judgment, 
not to take execution for more than was at preſent due, till ano- 
ther payment ſhould accrue. The defendant on the other hand in- 

bſted, chat by 4 Ann. c. 16, he was at liberty to bring in the - 


money 


nm 
- 
* 
; 4 
55 
1 
$4T 
1. 
"+ 
1 
. 
1 
1 
: N ＋ 
13 „ 
Ly 1 * 
BY 
; 
Wo! 2 
Welt 
» es. The 
SH 
7 
e 
3k 
if 
* 
"7 
. 
1 
mY 
| 
: Ws. 5: 
' 58 
__— 
: 
8 
Wl 
% 
1 
224M 
7 
1 
$3 
„ 
I. 
1 
2 
1 1 
4 
1 
£530 
14 
1 
3 
3 
9 
3 
x 
Wks - 
3 
15 
. 
3 
NY 
1 
i + 5 
i, 
a0 


a n e 


3 * 9 r 
IN EEE 222 
— — r ont 


2 8 * - _ * 8 4 COT q . 
os 8 - en CY — ——— —E— — WW — > ay - Sy + 2 
2 — PNTene” OO * — 8 CORE OE — Sp 5 7 — 
r 2 ERS ai — — — — 3 r ... 


— 


7. 
14458 
8 
5 * 
Nr 
5 "BA 
1 20 N 
EX BY 

18 
Dn 
#. 208 

— 4 17510 

8 
1 
HE x q 

* 
1 Ps 
4 
BY 34 
4 8 

4 
F+; i 
1 

+ if 

65 
e 
1 
1 
1 Up 
* 77 
I 
Þ 1% 
Bc 
1 d ] 
-/ 3588 
1 1 
Wes 
411 
0 5 
. 

777 ph 
1 4 3 
458 
. 1 
1 
1 
3 $45 
. Nl * 
5 8 
3 

1 

4! 14 
# f 
5 72 
7 

19 

* 4 #.4. 

rs 
e 
1 
os © J 1 
A * x = 

ein. 
4 12 

A 
Z 
7 
i Fa 

i; 

bY 
5 
4 

p. 

I 
5 
1 
1 


— — 
— 4-417 
RL SS 
— — — — 


3 
— 


* * — 
LE — 
3-7 ; B 
RE SES 
** » A 
2 


— 


CANE c 
a. eee —— 
n 


* 
. 
2 1 2 * 2 
e e e ns: 
nr rl, — © 


EIN nes 

——— = 
2 A b . 
e 


To e 
W 


to ISS 
Der GD: 
2 

5 


NY 

— 2 44 
ESR EINE, 

% r "&. 


* 


„ 
IS — 8 - 


de 


- « 5 
Jy . atee.> "a — x 
8 ao 


— INES 


FORTY 


2 
3X 77 
5 
; IPO 3 2 
8 . 
2 e 3 Soy — 


DOES No 5 OO ON 
rr 
ES 2 5s xo WK gs A te STARS he 
2 2 * EY Ag S of he $. . 


2 
1 d wall 
. e Con eee za 1254 


2 — *. 
> "X04 Bourne nag 
N 


> 69 1 4 ” 
S nut goo * 
70000 Is i OS, DEI 
2 Ss W 


* = mo ee ene rr ne de — — ms — —ů— — 5 7 - 0 — 5 — 81 — — » WI... ——— — ic TY rs, Is 
= BR Ss — — — RB ESD ono 00 3 — 3 —— S 2 Der pie yg 
T J SI. 3 : — 2 _ 1 1 * » * S * rr "> - —— * SIS 2m 5 3 4 4 * W 
VIS — ark . bo — — Fe =; KS vous RI aw © 3k ; — 
BW X r 
= * bl — re * 2 — . 
e 4+. GT, WE > 4a. IT p 2 n r — s - nn 
4 om * — — — 4 - E - 4 *% 
A 1 RF Seats oh —_ m_ — . „ Py Shay #4. anc a 
5 —̃ — 2 — 


oth Wb a 4 EE” 
I 2 8 N oY ati om 
27 2 N 2 b 2 » 
I OS DG 7 


— TO 


JC 
2 I Tag L — =*Y —- , bg n N 


. N W 
NR — — r * 2 
p bone — @ =” — n 4 Q * oy 
21 ee noe. . — 
— 1 OJ a 


9 
1 


YALL on AS 


+ OTIS; 
PIES 4 ESE roots Foe eres 
DOE PTE EN 


Xe: 


What a good 
ke op ad de- /* 
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2 Will. Rep. truſtees and their heirs, to the uſe of the truſtees for 500 ye 


28. 


2 85 it might ſubſiſt forty weeks after the death of Thomas Gare, 


deoree accorditgly. And he being ſucceeded by Lord King, the 
_ caſe Was ſent. back to B. R. And now ; 8 were unanimouſly of 
opigigg, that it was a good executory. dey 

dime after the life was to be allowed, according to t 

wr; Ws 1 4 in Gs Harl. Cafes. And this necelirity being t 


8 dec e Lord. Aber after Trinity term 1734. wha declared his-agree-. 


money at any time pending the ion. Seu per 

plainly relates to the caſe of bineing in tl the money reſerved by 
the condition, becauſe it ſays: the bis: ſhall be abſolutely gif. 
charged. However within the equity of that ſtatute it has been 
allowed to bring in the money due on the inſtalments: But then 
it is reaſonable, we ſhould take care not to prejudice the phintiff, 
who will have a legal advantage by 'figning, ju went, Therefore 
jet him ſign his judgment,” but not to take out 1 until the 


peymenm brenne gue. j v4 


N B. Mich. 11 Geo. 2. 3 1. ** OY 4 all the 
paſt tnflalments with intereſt and coſts, ſufficient ; and money not 
* ah (res out of court 10 N 3 * ö it in. 
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Caſe was ſent from Canet to the Ring 8 Bench, 1 it 


"A was ſtated, that Milliam Gore being ſeiſed in fee, deviſed to 


raiſe younger childrens fortunes and pay debts, and after the deter- 
mination of that eſtate, then to the firſt and every. other ſon of 
Thomas Gore, the deviſar s. eldeſt. ſon, i in tail male, remainder to 
Edward Gore his ſecond ſon (and in being) in tail male, with re- 
mainders over. That at the death of the deviſor, Thomas Gore 
had no ſon, but ſince his deceaſe the defendant. was born. And 
upon this the queſtion was, whether. the firſt ſon of Thomas Gore 
could take this eſtate by way of executory deviſe ; for it was agreed, 

it could. not enure to him by way of contingent ker, there 
being no eſtate of freehold to ſupport it. 


This caſe was argued i in Chief juſtice Pratt's s time at (5 later 
before bim and the three Judges, And they certified their opinions 
to Lord Macclesfield, that it was not a good executory deviſe, be- 


4 


and they were not for going a day farther than a life 1 in being. 
The Chancellor not being ſatisfied with this opinion, refuſed to to 


„and that a convenient 


a perpetui And this being: cle. the 5 was ſet down 


ing in opinion with the laſt * and made his decrea. 1 
wely. - 1 | Hilary 
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7 Georgii 2 Regis. In B. R 


philip Lord Hardwicke, Lord Chief 
Juſtice. 8 

eis Page, Kt. 

Kir Edmund Probyn, Kut. Tuſtices. 

William Lee, Eſq; _ 

John Willes, Eſq; Attorney General. 

Dudley Ryder, Eſq;. Solicitor General, 


Dab verſ. Horley. : 


dentures of ſuch a date. And error being brought, the 
plaintiff in error would have been excuſed from giving bail, becauſe 
the words of 3 Fac. 1. c. 8. are, bonds for payment of money only, 
whereas this was rather a bond for performance of covenants, But 
the court held, that bail ought to be given; for the material part 
of the condition was the payment of 500 J. and the other words 
were only added to ſhew they were not diſtinct debts, but only 
different ſecurities for the ſame. Ante 470. 
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HE condition of a bond was for the payment of 500 J. at Upon what wy 
ſuch a day, being the ſame ſum mentioned in certain in- bonds bail is 


required on 
error. 
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the caſual e- 


Jefferies verſ. Dyſon. At Guildhall. 


Where judg- N treſpaſs for meſne profits, the plaintiff offered a recovery in 
r ejectment againſt the caſual ejector, upon which no writ of poſ- 
jector, the ti- ſeſſion had iſſued. And when the defendant would have gone into 
. the title, inſiſted that he was eſtopped by the judgment. But the 
aQion for Chief Juſtice held, that though it would have been an eſtoppel, if 
meſne profits. the preſent defendant had been made a defendant in the ejectment, 

and the verdict againſt him; yet this judgment, to which he was 

no party or privy, could be none; and therefore admitted the de- 


fendant to controvert the title. 
a ? Y 8 


c hd 


Law De / |. Law. 


Cannot with- EBT upon a bond conditioned for payment of money at a 
draw ſpecial future day. The defendant pleaded payment at the day: and 


lea, but in * . . 4 . , | 
2 plead before the plaintiff replied, moved to withdraw this plea, and plead 


the general the ſtatute of 5 E. 6. c. 16. againſt the ſale of offices. Sed per 
— curiam, That is never done, but in order to plead the general iſſue; 
not to ſubſtitute one ſpecial plea in the room of another, So the 
motion was denied. Vide Trin. 5 Geo. 2. (ante gob.. Meard v. 
Philips) where the general iſſue was waived, and leave given to 
plead double, | 


zu, Ales va, Bathurſt, At Niſi prius in Midd. 


. 


Sentence in a ASTON for maliciouſly procuring the plaintiff's wife to ex- 


cauſe of mar- 


ridge concku- hibit articles of the peace againft him, and for living with her 
five evidence. in adultery. The plaintiff proved a marriage, by the parſon and a 
Rh woman, and alſo the conſummation. To encounter which, the 
defendant produced a ſentence of the conſiſtory court of London in 
a cauſe of jactitation of marriage brought by the woman againſt 
the plaintiff, wherein ſhe was declared free from all contract, and 
perpetual ſilence impoſed upon the plaintiff, Which fentence was 
pronounced fince iſſue joined in this cauſe. And the Chief Juſlice 
ruled this to be conclufive evidence, till reverſed by appeal. And 
the plaintiff was called. And a few days afterwards at Guildball, 
in another cauſe, between 


6 $4 3 


Dacoſta 
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WW HGH was an action upon a contract of marriage per 
verba de futuro, brought by the gentleman againſt the lady, 

who pleaded non afſumpfit. When the plaintiff had opened his 

caſe, the defendant offered in evidence a ſentence of the ſpiritual 

court in a cauſe of contract, where the Judge had pronounced 

againſt the ſuit for a folemnization in the face of the church, and 

declared Mrs. Villa Real free from all contract. And the Chief 

Juſtice. held this to be proper and concluſive evidence on non afſſump- 

it; that it was a cauſe within their juriſdiction, though the con- 

tract was per verba de futuro, and though the ſuit there is diverſb 

intuitu, being for a ſpecihck performance, as far as admonition wil! 

go, and this for damages. Vet Contract or No contract is the my Ls 0 
point in iſſue in both. And the plaintiff was nonſuit. 3 
72 lips, the Chief 


The caſes cited were, Salk. 437) 290. 6 M od. I 55 Carth, 225 x Ts 


7 Ed. 2. 223. 2 Lev. 15. 4 Co. Bunton's caſe ; and Burroughs v. concluſßve, and 
Jemino in Canc (ante 733.) and Hatfield v. Hatfield in the Houſe e me re- 
of Lords in. 1725. where on an appeal from Ireland the caſe. was, nr "ht prog 
that a woman brought a bill againſt her ſuppoſed huſband's ſon by cllyfon in 

a former wife: he inſiſted ſhe never was married to his father, but iin it. 
to one Porter, whoſe marriage with her was proved, and a releaſe 

from him, She upon this ſued Porter in the ſpiritual court in a 

jactitation cauſe, and obtained ſentence againſt him, and then made 

that her caſe in Chancery, where it was held to be concluſive evi- 


dence. And the opinion was affirmed here upon appeal. 


| Morſe verſ. Roach et al', In Canc'. 
3232 the year 1718 the method was to deliver out a will Spiritual court 


of land to be proved at trials, or on commiſſions, upon ſecu- obliged to de- 
rity. Since that, the regiſters have refuſed to deliver out the will, + born 
but infiſt upon being paid for attending with it; and where it was ſecurity. 
wanted at a diſtance, their demands run very high. In this cauſe 
an order was made (upon producing three precedents) that it ſhould 
be delivered out on ſecurity : it being a bill brought by creditors and 
legatees, who were not likely to ſappreſs it. 


Forſter 
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Forſter verſ. Graham. 


Contrudion Ex of a judgment in B. f i Ireland in an ejectment 
ek L there brought on the demiſe of Arthur Earl of Anglefey for 


leaſes, lands in the county of Meath, and upon Not guilty pleaded a trial 
at bar is bad, and the jury find this ſpecial verdict. 117150 


That 13 May 1701, James late Earl of Angleſey was ſeiſed in fee 
of the premiſſes in queſtion, and being ſo ſeiſed, he on 14 May 
1701, made his will in writing, whereby he deviſed all his lands in 
Ireland to John Lord Haverſham, Arthur Anne ſley his brother, and 
Mr. J. Coote, and their heirs, in truſt for payment of his debts, 
and after payment thereof, then in truſt for Arthur Anne ſley for life, 
and after his deceaſe in truſt for and to the uſe of his firſt and every 
other ſon in tail male, and for want of ſuch iſſue then in truſt for 
Richard Lord Altham his uncle for life, remainder to his firſt and 
every other ſon in tail male; and for want of ſuch iſſue then in 
truſt for and to the uſe of Charles Anneſley his uncle for life, remainder 
to his firſt and other ſons in tail male; remainder, to his own right 
heirs, Then he appoints the truſtees, towards raiſing money to pay 
debts, to let the premiſſes for thirty-one years in poſſeſſion and 
reverſion, reſerving the beſt yearly rent; and that after payment 
of his debts, whoever ſhould become ſeiſed of the premiſſes by vir- 
tue of his will, might make a thirty-one years leaſe, reſerving the 
beſt yearly rent. Then they find, that Richard Lord Altham died 
in the life-time of the deviſor, who 23 November 1701. made a 
codicil, wherein he recites his will, and a deſign to alter ſome parts 
thereof, and that the codicil ſhall be taken as part of his will; 
and declares he does not intend to alter his will, except in the 
particulars expreſſed, but the ſame ſhould remain in all other re- 
ſpects. Then he deviſes his lands in England and Wales to the for- 
mer truſtees, for payment of debts, and afterwards to the uſe of 
Arthur Anneſley for life, remainder to his firſt and other ſons in tail 
male, the remainder to go to ſuch perſons, and with ſuch poæpers, 
as by my will are deviſed. And as to his lands in the county of 
Meath, he deviſes them to Arthur Lord Altham for life, and after 
his deceaſe to his firſt and other ſons in tail male, remainder to the 
daughters of Lord Altham, and for want of any iſſue, to his bro- 
ther Anneſley for life, remainder to his firſt and other ſons in tail 
male, and for want of ſuch iſſue, the remainder to go to the ſanie 
perſons, and with and under the ſame powers, as my ſaid other eſtate 
deviſed to him as aforeſaid is appointed to go. He further appoints, 
that Lord Altham ſhould enjoy free from his Counteſs's jointure ; 


and if affected thereby, he appoints other eſtates to be a ſatisfaction. 
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And then having republiſhed bis will, he died 18 January 1701. 
That upon his death Arthur Lord Altham, the fon of Richard in the 
will named, entered and was ſeiſed, prout lex poſtulat, and being ſo 
ſeiſed, 27 Auguſt 1708. by indenture demiſed the premiſſes to An- 
de Cululweil for thirty-one years at 60.1, per annum, which was 
the beſt yearly rent that could be got; that Caldwell entered and 
was poſſeſſed, and 1 December 1727. Arthur Lord Altham died 
without iſſue, and that the leſſor of the plaintiff is the perſon called 
Arthur Anneſſey in the will and codicil, and that he entered and 
made the leaſe to the plaintiff, Who entered and was poſſeſſed, till 


ejected by the defendant. But whether by the will and codicil Ar- 


thur Lord Altham had power to make the leaſe for thirty-one 
years to continue in force after his death, is the doubt of the jury, 
on which they pray the advice of the court, And if he had ſuch 
power, they find for the defendant; if not, for the plaintiff, 


After ſeveral _—— in Ireland the court was of opinion, 
that Lord Mtham had power to make the leaſe to continue after 
his death, and conſequently gave judgment for the defendant. And 
error being brought in B. R. in England, the general errors are 
aſſigned, and in nullo eſt erratum pleaded, - „„ 


0 Fazakerley fro quer in errore argued, that Lord Altham being 2 
bare tenant for life, could make no ſuch leaſe, without expreſs words 


giving him ſuch a power. And that the court was not to conſider | 


the reaſonableneſs of the power, but whether in fact it is given to 
him. However this might be upon the will, where the power is 
generally given to all who ſhall become ſeiſed; yet this muſt be 
_ conſidered upon the codicil, in which he makes an end of the pro- 
viſion he intended for Lord Altham and his iſſue male and female, 
and goes on to limit the eſtate to other branches, before he makes 
any mention of the power. And when he takes notice'of it, it is. 
by adding it to the laſt remainder. 


As it ſtood upon the will, he made his brother the firſt taker, 
and therefore might think proper to give him the power ; but he 
might not care to intruſt it with Lord Altham, when by the codicil 
he puts his own brother behind him: and the changing his place, 
by making him the firſt taker, was a ſufficient benefit, without ad- 
dition of the power. . 


That theſe powers are to be conſtrued ſtrictly, being clogs upon 


the remainder-men, and finally upon the right heirs of the deviſor. 
He therefore contended that the leaſe fell with Lord Altbam, who 
died in December 1727. by which the eſtate came clear to the leſſor 
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Thus it ſtands upon the will. 
ghlain he intended a benefit to Lord A/tham, and not to abridge bis 


| eite in tail male in his iſſue: he now. Ee him. the firſt taker of 
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And this 83 the to, of the: v1 Rb codici 

together, by which, I ſhall ipfiſt, firſt, that it appears to be the in- 
tent of the deviſor, to give him a power to make ſuch leaſe. And 
ehe that e has uſed words Proper ny ge . 


On the, one haod: I Liga, that barely 28 tenant "for 1 could 
have no ſuch power, but we muſt look = it in the will, or codicil. 
And on the other hand it muſt be admitted to me, that hy both 
make but one will, and o the deviſor has. declared. TOE 


By the will (which takes in all the 17: eſtate). the . limits 
he premiſſes, after payment of debts, to, bis brother Arthur for life, 
remainder to his. fone in tail: male, remainder to Richard Lord Al 
tham (the father of bim who made. the leaſe). for life, with re- 
mainder to his iſſue male, and for want of ſuch iflue. to his uncle 
Charles Auneſiey for life, and after his deceaſe to his, ſons. in tail male, 
nö to the right heirs of the deviſor. And then come the 
words of the power, that whoever, ſhould. become ſeiſed of the pre- 

miles, E make a e years leaſe, referring: the beſt im- 
* rent. 


. 


it is not a power perſonal: to the deviſees named, but a power 7 54 Is 
to run with the land, in whoſe hands loever: it aaa come. 


Conũider what alteration is made by the codicil. _ By chat it is 


power. For whereas by the will he could take only in remainder 
after the life eſtate of 1 preſent earl, and the extinction of an 


this part of the 1riſþ eſtate, and deviſes the fame to him in, op 
ſeſſion. 


revel it s | Sber b, by the "ill: 1 ind! appo 
made out of his thee eftate, if his lady's 
this. He likewiſe gives this tate to the iſſue female of Lord 22 
tham, which is more than he did even for his on brother, or any 
elſe, - From all which it is natural to imagine, he did not in- 
tend t6/extinguiſh. this power as to the firſt devices and their iffue, 
and leave it only in Charles Anneſley his uncle, who can claim only 
, 4 e nenn 6 ; 


x 


-[Andl to > fapport fach a eonftrudtion, one N be led to ether 
an expreſs extinguiſhment of the power. But of this there is no 

retence. All that is contended for is, that he has omitted it in the 
firſt part of the clauſe, which deviſes it to Lord Album and his 
iſſue and to the preſent earl and his iſſue male; and has introduced 
i only at laſt, where he refers for the ſubſequent temaindets to 
what is contained in his will, which perſons are to take the eſtate 


with and under the powers in the will. But as this is very unna- 


tural and abſurd, fo I. is directly contrary to the words, and the 
legal and natural conſtruction of them. He introduces the codicil, 
with declaring that his will ſhall ſtand in all particulars, not altered 
by the codieil. He ratifies and confirms the unaltered parts, and re- 
publiſhes his will, ſubject only to the alterations. 80 that as he only 
tranſpoſes the place of Lord Altham, and makes him to take in poſ- 
ſeſſion inſtead of remainder, I apprehend the power would Have 
ſubliſted' in him, if there had been no notice taken of it in the 
codicil. For otherwiſe his will does not ſtand as to all the particu- 

lars unaltered by the codicil. But ſo far is he from deſigning to 
take away the power, that he takes notice of it in every part of the 
codicil, and even extends it to lands that were not comprized in his 
will, which are the lands 3 in England and ales, Thoſe he limits 
to the 14 7 earl and his iſſue, and for want thereof, the re- 
* mainaer to go to ſuch perſons, and with ſuch powers, as are men- 
* tioned in his will. He adds the ſame words to the deviſe of the 
Kildare eftate, and likewiſe to the deviſe of the Premiſſes in 
queſtion. 


The plain meaning of the words, 18 this, 


© Whereas by the will I have appointed A. to take TOO B. 
Ino appoint'B. to take before A. with remainder to C. as before, 
and under the ſame power. Which words with and under the 
ſame priver, muſt in conſtruction extend to the whole, according to 
ſeveral authorities. 1 Sid. 3 12. Ferrers v. Newton, it is there laid 
down as a general rule, it words in the beginning or end of the 
ſentence 1 run. through the whole and govern all, but words in the' 
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„C objected in n 
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58 5 at 175 the words are uſed at the cloſe of the ſe 

tx. 2 hi Fa 1 my eſtate in Meath to Lord Altha * 
o his firſt and other ſons, remainder to B " tail = 
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the power to every one of = eſtates Oe cited,” will extend 


uſed 0 0 Ne the deviſe of the Meath eſtate, he h 
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% effates to the are eſtate, and that is the word under: — 1 as to 
ORR any man with the power of v _ gives 
„ 1 : drw age man with and under 2 eaſes; 
the power . which is, that he ſhall have the eſt power, 
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of it by thoſe who went before. 
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life. 


at therefore we muſt inſiſt upon is, that the power is well 


raiſed by WI 
ed by the will, and muſt ſubliſt, if not extinguiſhed by the 


codicil; 
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"ict; that the codicil is ſo far from extinguiſhing, that it takes 


* 
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Ef per curiam, We muſt take the will and codicil together, and 


3 
4 


F pon both it is plain he only intended to alter the order of taking, 
and to exonerate this eſtate from the debts, to which it was ſub= 
jetted by the will. There is no neceſſity to confine this power to 
the laſt remainder man, eſpecially as the word under is uſed with 


regard to theſe lands and no other, 


An ulterius concilium was granted. But no body appearing on 
the part of the plaintiff in error, to argue it: the judgment was af- 
terwards affirmed without further debate. „„ 
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new trial. 
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contract is 
under ſeal 
mariners can- 
not ſue in 
admiralty. 
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1 Edmund 1 "hg 
William Lee, E q; ) 
John Willes, E Attorney General 


Dudley Ryder, Eſq; Solicitor General. 


Domuns Rex verſ. Gibſon. 


HE defendant was convicted of forgery, and would have 
moved for a new trial, without appearing in court; infiſt- 
ing that this differed from a motion in arreſt of judgment, 
But the court held there was no difference; for the verdict fixes 
ſoch a preſumption of guilt, that the court will be-fure of him, 
before they intimate any opinion: and even when the verdict was 
brought in would have committed him, had he ſtaid in court. And 
the Chief Juſtice mentioned the caſes of Regina v. Ridpath, Paſcb. 
12 Ann. and Rex v. Lunt et Wombuell in perjury, where the 
diſtinction now taken was over-ruled. 


Pay & al' verſ. Searle. 


HE mariners libelled on a contract under ſeal, and: a prohibi 
tion was granted, on the authority of Salk, 31. Vide 3 Lev. 


60. contra. 
Comber 
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PON Not: ejectment-for.the moiety of a houſe 1 * 14 
Suſex, an the demiſe. of fobn Farvis mnicaion! 4 


LL the appurtenances in 82 
and Anne his wife, the jury find this ſpecial verdict, 


That Richard Holden being ſeiſed in fee of the whole premiſſes, 9 
11 March 1698. duly made his will in writing, whereby he deviſes 9 
the whole premiſſes to his ſon Richard (after the death of his wife) 1 
for life, remainder to his firſt and every other ſon and ſons in tail 
male, and for default of ſuch iſſue to bis grandſon Richard Holden 
the en e Thomas Holden and to Elizabeth Holden 514 grandaughter, 
equally to be divided, and to the heirs of their reſpeftive bodies, and 
for default of. ſuch iſſue to his grandaughter Anne Holden in fee. 
That 25 Manch 1699. the deviſor. died ſeiſed; that the deviſor's 
witez \Richard bis ſon, and Anme his wife, and Eliaabeth Hollen 
the grandanghter, are dead. That Richard the ſon left no iſſue 
male, and Elizabeth the grandaughter died without iſſue. That 
Richard: Holden the grandſon is living. And that 1 March 1723, 
Anne the grandaughter married John Farvis (the leſſor) who claim- 
ing a moiety in right of his wife, on the death of Elzabeth, entred 
and made the leaſe to the plaintiff who entred and was poſſeſſed, 
until ejected by the defendant. Sed utrum, &c, Et þ pro quer', 


ro quer. Bt fi pro df, pro dt. 


This cauſe was twice argued at the bar upon the queſtion, whe- 
ther any croſs remainders were created by this will, and this term 
the Chief Juſtice delivered the reſolution of the court. 
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The general queſtion in this caſe is, in whom the moiety deviſed 

to Elzabeth the grandaughter veſted on her death without iſſue. 

Whether in Richard the grandſon, the other deviſee in tail, or in 

Anne the grandaughter under her remainder in fee. Or in other ' 
words, whether any croſs remainders are created by this will. If 

there are, it will be with the defendant; if not, with the plaintiff. 

And we are all of opinion, that no croſs remainders can ariſe upon 

this will ; but the moiety of Elizabeth goes over to her ſiſter. Anne. 


8 S on ew 0 an pra 


1995 Þ 


To make croſs remainders in any caſe, there ſhould be either ex- 
prels words, or a ſtrong neceſſary implication. For the firſt of 
theſe, I do not find it was inſiſted on at the bar, that there are any 
expreſs words ; all they contended for on the part of the defendant 
was, to bring it under the other head of a neceſſary implication. 
This neceſſary implication muſt ariſe from words that denote the 
aa n plain 
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pin intent of the dais, ad that cannot be ſatisfied . doch 
a conſtruction; for if it. ſtands indifferent, we cannot raiſe croſs re- 
mainders by conjectn te. 0 


| The doubt here. was” on the EY * 70 for 4 TIT: of - ſuch 
N Hue, which being relative, we muſt ſee what goes before: thoſe 
words are, © to my tuo grandchildren Richard and Elizabeth equally 
© to, be divided and to the heirs of their reſpe&ive Bodi es; now the 
word reſpettive is what 3 may very naturally refer to: and then 
it runs, I give one half to my grandſon, and the other to m 

grandaughter, and for default of iſſue reſpectively I give the fame 
to Anne, i. e. the fame reſpective part that the perſon dying was 
ſeiſed of: otherwiſe the word reſpecsij ve muſt be rejected: Where as 
it ſtands in this will, it will have the fame operation,” as if the de. 


viſes had been by ſeparate Clauſes, 


1 


5 "0 ** * % * 85 ; 8 


The deviſor was thinking it” wiper" to dbide this Bols be- 
tween three; therefore he takes care, that but two grandchildren 
ſhall take together; ; ſo that letting in Anne on the death of either, 
makes no more ſplitting than he allowed at firſt. This is a circum- 
ſtance ariſing on the face of the will, where he calls them all grand. 
children: and theſe arguments from the relation the deviſces ſtood 


W N to the deyiſot have always been thought of weight. 


"This caſe materially differs from the caſe of” Holmes v. Meynel 
relied on by the defendant. That caſe is reported in. Poll. 42 5. Sic 

T. Jones 172. Raym. 4.52. and Skin. 17. and was thus. A. de- 
viſed to his two daughters and their heirs, equally to be divided be- 
tween them; and in caſe they happen to dye without iſſue, then I 
give all the ſaid lands to my nephew. And it was held, that the 
nephew could not take until both ſiſters were dead without iſſue, 
and that there ſhould be croſs remainders. This caſe muſt be taken 
for law; but unleſs croſs remainders were raiſed, the intent muſt 
fail, and material words be rejected. For, firſt, it was not his in- 
tent to provide for his nephew, while there was any iffue of either 
of his daughters: he was not ſo near to him, and it would be an 
unnatural conſtruction, to carry the eſtate from his own iſſue to 
him, which Was much relied upon. Secondly,” it is if they dic 
withont iſſue, 7, e. if both die: and that is Raymond's conſtruction 
of the word they, to which, the reſt agreed. Thirdly, it is 4% the 
ſaid lands, which ſhews he intended all ſhould go together: and it 
was abſurd to imagine that the death of one daughter ſhould carry 
the eſtate from the other, even her own moiety ; which muſt have 
— the caſe, if the en topk upon the death of either. a 
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So in the caſe cited from 4 Leon. 14. of a deviſe to two ſons in 
tail; and if any of my ſons die without iſſue, then the whole land 
ſhall go to a ſtranger in fee. There was the unnaturalneſs of gi- 

ving the eſtate from his own children, and the word ohole could 
not be uſed without raiſing croſs remainders. Upon the whole the 
plaintiff muſt have judgment, 


Kent verſ. Kent. 
T HIS was a writ of error from Ireland upon a ſpecial verdict Where there 
in dower, ariſing upon the conſtruction of an 1riſh act of are to te. 


| | nants in dower 
Parliament of no conſequence to be underſtood here: but beſides and one dies 


to the record, all of which (except one) were over-ruled. And =O 
as to that which was allowed, it may be ſhortly ſtated by way of and the other 


| bring error, 
caſe. the value from 


ell | | | | the time of 
There were two tenants to the writ of dower, Edward May and the judgment 
Robert Kent: the demandant has judgment to recover her dower anti aaron 
and 1 58 J. for damages and coſts, They both bring error, and be recovered 
aſſign errors, and then Edward May dies, and there is judgment to ee the 
abate the writ of error. After which Kent and Robert May the phintif in 
heir of Edward bring a new writ of error; and the judgment is error only. 
affirmed in toto; and a writ of ſeiſin awarded for the dower againſt 

both, and execution for the damages and coſts againſt Kent only, 

and alſo for the value from the time of the judgment according to 


the former computation, 


To this exception was taken, that Kent alone ought not to be 
charged; for the ſtatute ſubjects, not only the tenant in the action, 
but alſo thoſe who join in the writ of error, as being bound by the 
judgment. 


And after conſideration the Chief Juſtice delivered the opinion 
of the court upon this point. 


We are all of opinion that as to damages from the time of the 
judgment in C. B. to the affirmance in B. R. in Jreland, the judg- 
ment is erroneous, and ought to be reverſed. 


We have no doubt but that the King's Bench might award da- 
mages from the time of the judgment to the affirmance. But the 
objections are to the manner of doing it, and they are two. 1. That 
they have computed it according to the value found by the firſt jury, 

Vo. II. 11 | whereas 


the argument upon the merits, there were ſeveral exceptions taken after judgment 
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Falter Term 7 


enable the courts. to go farther than the effectual judgment to reco. 


Ireland the next year; and thereby power is given to the court to 


the ſtatute is introductive of a new law, and therefore the method 


an inquiry; ſo, 2. was it to lay the whole upon Kent. 


as the other has done? 


8 n ought to here boa a writ of 1 inquiry. W 2. Be- 
cauſe they have awarded them againſt Kent only. 


40 to the Giſt: This power of awacdivn dna om the writ 1 66 
error is not founded on the ſtatute of Merton, for that does not 


ver ſeifin in the court where the writ is brought. This gave occa- 
ſion to make the ſtatute 16 & 17 Car. 2. c. 8. which is enacted in 


which the cauſe is removed: by wirit of error, to award an inquiry 
of the value of the neſne profits after the firſt judgment in dower, and 
upon return thereof to award an execution. 


IE may be ſaid that the annual value is aſcertained by the firſt 
jury, and therefore it is a mere matter of computation, which the 
court may make without a writ of inquiry. To this I anſwer, that 


therein preſcribed muſt be obſerved: beſides, as the time for which 
they are given is different, the value might be ſo too; and that was 
the reaſon why the former computation was not allowed to be the 
rule. The ſtatute of Merton does not require a writ of inquiry, as 
this of Car. 2. does: and therefore the jury who try any collateral 
iſſue, inquire of the value at the ſame time upon the ſtatute of 
Merton ;. and no inconvenience can ariſe, becauſe they are aſſeſſed 
by a jury either way : but where the value is omitted to be inquired 
of, or the judgment is upon a demurrer, there is a neceſſity: for a 
writ of i inquiry. Raſtal 230. a. 2 Saund, 33 5. Lutw. 719, And 
agreeable to this is the caſe of Worden v. Morden, entered in B. R. 
Paſch. 3 W. & M. rot. 393. where the value was omitted to be 
reed of below, and a writ of inquiry was awarded by this 


court, 


And as it was wrong in this caſe: to aſſeſs the damages without 


As to the damages during their joint lives, they muſt be conſi- 
dered as joint treſpaſſers, and then the heir is not chargeable, but 
the whole damages may be levied on the ſurvivor. But for the time 
the heir was in poſſeſſion, he was equally a treſpaſſer with Kent, 
and as ſuch equally liable to make ſatisfaction. Could he maintain 
this writ of error without entering into a recognizance? Certainly 
he could not. And has not he thereby ſubjected himſelf as N 


But then taking it to be wrong in both rarticokars, an objection Is 


made, that this being for the benefit of the heir, he cannot 25 
3-- this 


. 
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— — eee 5 
this for error; though: Kent may. And to be ſure the general rule 
is, that a man ſhall not aſſign matter for his own, advantage, but 
he ought to be ſevered from the defendant who is hurt. Cro. Elis. 
901. 1 Sund 239. Yelv. 3. Cro. Fac. 92. But we think that 
was not neceſſary here, it being the fault of the court) and dif- 
fers from the caſe. of too long an eſſoin which is prayed: by the 
party. 8: Co, Beecher's caſe. 2 Saund. 49. 1 Roll. Abr. 759. H. 2. 


— A ht wt... 4, * * — 5 * . ow 
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This part of the judgment therefore being wrong, and the error 
well aſſigned, it muſt be reverſed as to this part only, and the 
other being a diſtinct Jacgment may be affirmed. Salt. 24. To Ante 189; 
this we think proper to add, that we are alſo to do what the court 808, 934. 
below ſhould have done; which is. to direct them, to award a writ 
of inquiry, for we cannot do it ourſelves, as we ſhould have done 
in an Engliſb cauſe, ſince it muſt go to a ſheriff out of our power. 
But we remit the record with an affirmance of one part, and re- Cto. Jac. 206, 
verſal. of the other, with a command- to B. R. in Ireland, to award 534- 
a writ of inquiry, and upon, return thereof to do what by law ap- 1 
pertains, thereto, : 


Cary verſ. Hinton. 


RESPASS. for breaking and entering his cloſe, and treading Informal iſſue 4 
down the graſs, The defendant pleads, that the locus in quo cured by a | wt 


verdict. 


was his proper lands. To which the plaintiff replies, that it was 
the eſtate of inheritance and the proper lands of the plaintiff, and 
not the proper lands of the defendant ; upon which iſſue is joined, 
and a verdict for the plaintiff, 


Ketelbey moved in arreſt of judgment, that this was an immaterial = | 
iſſue, for this is a poſſeſſory action; and the plaintiff may have the Ef: 
inheritance in him, and yet not be in poſſeſſion. 


Strange contra inſiſted, that it was but an informal iſſue, and 
had the pleadings been in Latin it would have been the common 0 
plea of liberum tenementum, as it was intended to be by this tranfla- : 
tion. The queſtion, between the parties is, to whom this cloſe be- h CY 
longs, and the jury have found it belongs to the plaintiff, And 9 | 


9 — 4 
— 8 
2 . 
2 z* hx > at 
4 r 
— — — N 


though 1 admit this replication and plea would both have been ill on 


demurrer ; yet after a verdict it is well enough; and he cited 2 Bulft. _ 
41. 5 Co. 43. Salk. 265. Yelv. 227. and Trin. 1 Geo. 1. B. R. | | 
Teatman v. Muſton, where in treſpaſs the defendant pleads, that A. 1 
Jerfitus fuit and demiſed to him, and then preſcribes in a que eftate . 
for a way; and found for the defendant, and held well after ver- Wb 
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Double coſts 
ordered by 


rule. 


\ 


Ante 46. 
Brampton v. 
Crabb. 


'There muſt 
be a quorum 
in an order 
of baſtardy 
by borough 
juſtices. 


Where 
Ehurch-war- 


dens have ac- 


counted they 
cannot be 


cited again, 


dict: though it was objected, that he might only have an eſtate ie 
life under ſeiſitus, to which no preſcription can be annexed. 


Et per curiam, It being found to be the plaintiff's eſtate of inhe. 
ritance, we mult take it he had the fee, which is the whole inte. 
reſt, and that the defendant had no intereſt at all. We are not to 
preſume a poſſeſſion diſtin& from the fee; and here is enough for 
us to ſee where the right of the cauſe is, and to warrant our judg- 
ment for the plaintiff. | N 


Deveniſh verſ. Mertins. 


TRESPASS for taking a gun. And after Not guilty pleaded, 
| the plaintiff moved to diſcontinue upon payment of coſts, 
The defendant, upon affidavit of his being a juſtice of peace and 
in the execution of his office, moved for duuble coſts. And the 
queſtion was, whether it ſhould be done by rule or by ſuggeſtion, 
And upon conſideration the court held, that this being a diſconti- 
nuance-with leave of the court obtained by rule, they might make 
this a part of the terms. And that differed it from the caſe of a 
verdict or nonſuit, where it muſt be done by way of ſuggeſtion, 


Dominus Rex verſ. Hellop. 


A order of baſtardy made by two juſtices of the borough of 
Richmond in Yorkſhire was quaſhed for want of quorum unus: 
though 3 Car. 1. c. 5. was inſiſted on, where juſtices in precincts 
have power to execute the 18 Elig. c. 3. as juſtices in the county do; 
which, per curiam, muſt be in the ſame manner. Quaere tamen, 
for many charters have no quorum, 


Wainwright verſ. Bagſhaw. 


HE church-wardens were cited into the court of Litchfield to 
account : they pleaded, that they had accounted at the veſtry 
according to law; which was rejected: and a prohibition granted, 
for the ordinary is not to take the account; he can only give a 
judgment quod conputent, and to what purpoſe ſhould they be ſent 
back to thoſe who have taken their account already. The ſame rule 
was made in Scaccario, Paſch. 2 Geo. 2. between Haughton es al 
church-wardens of $f. Alban Moodſtreet and Kendrick et al; and in 
the caſe of the church-wardens of Hammer ſmith, Mich. 1 Geo. 2. 
Nutkin v. Robinſon: and vide Lutw. 1028. and Prideaux to Church. 
wardens, 103. 7 
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Dobbs verſ. Paſſer. 
\H E plaintiff figned judgment in ejectment, and before he Regular judg- 
had loſt any trial the defendant applied to ſet it aſide, though ment fer N 
ſtrictly regular, upon payment of coſts, and taking notice of trial; 
which the plaintiff refuſed. And the court being applied to, a di- 
ſtinction was offered between ejectments and all other actions, be- 
cauſe the right was not bound, but a new ejectment might be 
brought. Sed per curiam, That diſtinction held formerly in many 
inſtances where it is now exploded, you could not formerly have a 
new trial as. you now may; and great inconveniencies may ariſe 5 
from changing the poſſeſſion, timber may be felled, &c. and as the 


Common Pleas makes no difference, and we are got into their way 
in all other actions, it is proper to do it here too. 


SGammage verſ. Watkin. 


HE debt was three guineas, but the coſts ſwelled it to Where the 

I 14/4. 105, for which the plaintiff had judgment, and the 8 
defendant brought a writ of error. The plaintiff brought debt upon coſts will not 
the judgment, and held the defendant to bail: and now upon mo- ape 
tion the proceedings were ordered to ſtay pending the writ of error, a: on the 
and common bail to be accepted; for as the original demand did not judgment. 


require bail, the addition of coſts will not alter the caſe. 


e / 


Dominus Rex verſ. Juſtices of Shrewſbur Pu : 
EL ED ; ; EY 0 e eg. 5. A „ 
U. PON appeal to the . Poor's rate = auathed”” 8 

3 c 
the ſeſſions make a new one. To remove which I moved ee 85 
for a certiorari, becauſe here we could have no appeal, which was 
one reaſon given in the caſe of Utoxeter. But the court ſaid, that Ante 932. 
was not the only reaſon they went upon, and denied a certiorart. 


Burleigh verſ. Harris. 


A Judgment was recovered in the Marſhalſea, and error brought No writ of 
in B. R. and error in law aſſigned, and the judgment affirmed : or <a» 
TK © : | 5 Vobis lies after 
; it of error coram vobis was brought, and error in fact al- ,grmance. 
81 and the court ſtaid proceedings upon it, and gave leave to Ante 949. 

e Hut execution. For as error in fact and law cannot be both 

altgned on one writ, there is no reaſon to do it by a more dilatory 
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method: and it is like the caſe of Lambell v. Prettyjobn (ante 690, 
where it was held that error coram vobis would not lie after affirm. 
ance in the Exchequer Chamber: beſides it would be very odd, that 


the ſame court ſhould affirm and reverſe. And as to the caſe in 
Salk. 337. where it is reported to lie after affirmance; that is not 
warranted by the record, which is entered Hill 3 & 4 Fac. 2. 70, 


420. by which it appears, the writ of error abited, and there was 
no affirmance ; which is agreeable to 1 Ro/l. Abr. 753. Q. 1, 
Dominus Rex verſ. Ellames. 


INFORMATION in the nature of a quo warrants againſt the 

defendant, who claimed to be mayor of Cheſter. The defendant 
juſtified under a charter and by-law, by which the mayor is to be 
choſen by all the fellow citizens of the city and of the ſuburbs and 
hamlets inhabiting within the ſame, or a major part of 'them ; and 
lays his election to be by the majority of the citizens of Chefter, To 
this there was a demurrer and joinder in demurrer. And when it 


came into the paper, the defendant's counſel perceived, that they 
had left out thoſe citizens who inhabited within the ſuburbs and 


hamlets. Whereupon they moved to amend, and ſhewed by affi- 
davits, that the proſecutor had not loſt a trial, and offered to pay 
coſts, and likewiſe produced an affidavit, that it was not a voluntary 
miſtake, 9 | 


And after long debate and many caſes cited, the court gave leave 
to amend, and chiefly for reaſons peculiar to this caſe. 1. Becauſe 
otherwiſe the office would be loſt, without trial of the right. 
2. This cannot be made uſe of as a trick to gain time, becauſe of 
the affidavit made in this caſe. 3. Here has been no trial loſt, ſo 


' that the proſecutor may ſtill try the merits in time. 4. The proſe- 


cutor was not driven to demur ; for if he had gone to iſſue, and it 
had been found with the defendant; yet as a defect of title ap- 
pears in the plea, he would have been intitled to a judgment of 


ouſter. Vide ante 394, 873. | 
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Philip Lord Hardwicke, Lord Chief 
| Juſtice, 1 ü | 
Sir Francis Page, Kut. p] 
Hr Edmund Probyn, Kr. Juſtices. 
William Lee, Eſq; 
John Willes, Eſq; Attorney General. 
udley Ryder, Eſq; Solicitor General. 
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Caſwell verſ. Norman. 


N executor brought error of a judgment after a devaſtavit, 8 


. A and the court held he ought to pay coſts on affirmance. tor ſhall pay 
| | 8 | coſts. 


Smith verſ. Hixon. 


Sy for maliciouſly proſecuting the plaintiff and his wife for The huſband 
receiving ſtolen goods knowing them to be ſtolen, per quod alone may fue 
they were both ſcandalized, and the huſband interrupted in his 1 
trade, and put to expence. On Not guilty pleaded, the jury find the wife per 
for the defendant as to proſecuting the huſband, and for the plaintiff 97 ne u, 
. 2 put to ex- 

as to the proſecution of the wife. And it was moved in arreſt of pence. 
judgment, that what concerns the huſband being now out of the 

caſe, the wife ſhould have joined in the action as to the matter for 

which the plaintiff would recover, and the action would ſurvive to 


her; and they cited Cro. El. 884. 1 Sid. 5. 
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Wh. Sed fer curiam, In Savil v. Reberts, Salk 1 13. it was init 
480 held, that expence alone without ſeandal would not be a ground 
Wt Salk. 15. for bach an action: but afterwards in the caſe of ones v. Guynne, 
1 Hil. 12 Ann. that Wich euch Was exploded. Here if ig Thid that the 
1 huſband was put t nce, and thts 71 an ach on founded upon 
Fr a tort, the 5 aintiff was not bound to e Al the declaration, ax 
„ 1 200. he is in the caſe of contracts: and though this action as to the 
2148 Cro. El. 147, ſcandal may ſurvive to the wife; yet that is no reaſon, he mar 
+72 BY 157. CZ | 
bi # by 4 48 undoubtedly maintain treſpaſs for beating het fer g ie Ton/orfinm 
48 amiſit, and yet no doubt the àction for 2 Will ſurvive. The 
Wi plaintiff muſt have 6 
5 T5 BB 41 * * i 
4 +: 45 2. PE u. Braſſey « et af . Dawſon et a. N. 
1 6 a ACA x 
1 ECT = A FF 4 a Pg 2 c TG © FRE . . F i «e164; 72. 75. 
1 ” r agg N trover by the pla intiffs as * a" WE effects of Samuel 
"48 ney in the JI 
44 1 Fairclougb a bankrupt, a caſe was made for N dimien of the 
WA” collector is a Court. T2. 
1 debt to the 5 
6 King. 
1 1 That the bankrupt Was appointed . of. on had aig * 
(1388 the precipct of Aldgate in the city of London wy the year 1730. 
Wo That 7 Yuly 173 1. be committed an act of bankruptcy, having 
| Wh then 190 J. of the tax in his hands. That 16 Fuly, the commil- 
amp | fioners of the land-tax iſſued their warrant, upon which the goods 
1 
4 bl in the declaration were ſeized the ſame day. That 17 Fuly a com- 
wa miſſion of bankruptcy iſſued. That an, a — was made to the 
T4 plaintiffs on 19 July, and that on 22 Puly e defendants took away 
„ the goods, and ſold them. | ö 


pon his ſtate of the caſe the een veltlon was, xvhoties 
the plaintiffs had a property in theſe goods ; for as to a converſion 
| (ſuppoſing there was a property) the defendants did not offer to diſ- 
pute it, This cauſe was twice argued at the bar, and for the under- 
ſtanding it I ſhall give my own argument for the aim, And 
the opinion of the court for the defendants, © . 


Strange pro quer. 1 ſhall conſider this: oY two. ways, 5 As if 
it was between private perſons ; and 2. Wenn bere is $ any inter- 


vention of the . 


At to the firſt, To make theſe 8 ciaable they muſt be bis, 
1. e. the bankrupt's, at the time of ſuch ſeizure. The power in 
3 Geo. 2. P. 2 5. is, . For the commiſſioners to ſeize the eſtate real 
<* and perſonal of ſuch eollectar to him belonging.” And 1 ſhall in- 
ſiſt, that on 16 Fuly theſe goods were not his, the act of bank- 
* 3 3 1 rup cy 
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tuptey de 
caſe of the crown it has been held, that it is ſufficient to come any 
time before the aſſignment, and there is no: relation to bind the 
crown; yet in the caſe of a ſubject the goods are in the aflignee by 
relation from the act of bankruptcy, and all neſue acls will be 
auoided. Sal. 111. And therefore it is conſtant experience, to 
over - reach a compleat execution at the ſuit of a ſubject, by ſhewing 
only an act of banktuptey before. And 21 Fac. 1. c. 19. ſuppoſes 
ſo, by providing that the goods ſhall be. equally diſtributed between 
the creditors, whereof no execution is /erved and executed before 
an act of bankruptcy. 80 in Philips v. Thompſon, 3 Lev. 69, 191. 
where the writ was delivered before, but not executed until after an 
act of bankruptcy; it was not doubted, but it would have been bad, 
had the act of bankruptcy been before both. Bankrupts are conſi- 
dered as offenders, ho have forfeited their eſtate, and are not capa- 
ble of conveying any property: and therefore where after an act of 
bankruptcy, and before any commiſſion, the bankrupt ſells goods; 
it is in the election of the aſſignee, to diſavow it and bring trover: 


he may indeed avow it, and ſuc for the money; but then the bank- Huſſey v. 


ing. ſtated to have been before. And that though in the 


rupt is not conſideted as transferring any property of his own, but 71%), 


as acting as ſervant to the aſſignee. This ſhews there is no ſort of 
property remaining in the bankrupt. However it will be ſufficient 
for my purpoſe, if we only ſuppoſe the property to be in abeyance, 
as in the common caſe of inteſtacy before adminiſtration; for then 
the goods were not his, and conſequently not ſeizable. 8 


2. If it would be thus in the caſe of the ſubject, let us ſee if 
there is any intervention of the prerogative, to give it a different 
turn. This indeed is the main point between us, for if he is con- 
ſidered as the debtor of the crown, and the warrant of the commiſ- 
ſionets to be equal to an extent; 1 admit it will be againſt us, and 
the crown muſt take, the warrant coming before any afſignment. 
And on the other: hand, if the crown is out of the caſe, I appre- 
hend it will not be diſputed, but that the plaintiffs are intitled, 


And I ſhall inſiſt for the plaintiffs, that the collector is not to bs 
conſidered as the debtor of the crown ; but the receiver general is; 
and ſo is the diviſion; and there is a plain reaſon for this diſtinction: 
the diviſion is originally charged, and can no way be diſcharged, 
but by a payment to the receiver general. The collector is a middle 
man between them, in whom the crown repoſes no confidence, and 
therefore leaves him to be appointed by the diviſion; and at the 
lame time the crown reſerves to itſelf the appointment of the te- 
ceiver general, as the per fon by whoſe acts the crown may be af- 
fected. Had the act intended to turn the crown round to a remedy 
againſt the collector in the fiſt place; it would only have provided, 
2. Vo 1. II. 11 R that 
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that what remained after diſpoſal of the collector's effects, ſhall be 
levied on the diviſion, by a re- aſſeſſment. But leſt ſuch a conſtruc. 
tion ſhould be made, there is added an expreſs. declaration, that pay- 
ment to the collector is no diſcharge to the diviſion, until the 
money is lodged in the receiver general's hands. The plain import 
of which is, Let the diviſion take care who they ſend the money 
by, for he ſhall be conſidered as their agent, and not the crown's. 
If the crown was in any danger of loſing the duty, there might be 
ſome colour to ſet up the prerogative; but here the duty is ſecured 
to the crown in all events by aſſeſſments and re- aſſeſſments. The 
receiver general is the crown's debtor, becauſe the crown can reſort 
to no one elſe, when the money is in his hands: but it's being in 
the collector's hands is a circumſtance of no conſequence to the 
crown, or that makes the leaſt alteration, Put the caſe that I am 
debtor to the crown, and ſend my ſervant to the Exchequer, with 
the money, and he neglects to pay it in; can that ſervant be ſaid to 
be the debtor on whom the crown can levy the money? no: the 
crown conſiders me as the debtor ſtill, and as the perſon who is to 
ſuffer by the other's neglect. Will any body ſay, the crown is 
bound to take the collector for its paymaſter? the act provides for 

the contrary. S OA es e 


Now if the crown has liberty to avow or diſavow the payment 
to the collector. Then the diviſions having once paid the money, 
and being bound to pay it again, is a bettering the condition of the 
crown; and no eaſe, but a load on the diviſion. | 


There is one thing more to be conſidered, and that is; ſuppoſing 
the crown has its election, to reſort to the collector or the diviſion, 
and they are to be conſidered only as fo many ſeveral ſecurities to 
the crown; yet whether this warrant of the commiſſioners, which 
came before the aſſignment, is to be conſidered as equal to an extent, 
which I admit comes in time, if before the aſſignment. And I ap- 
prehend there is a great difference between them. An extent is a 
matter of record, an ancient common law proceſs, and binds from 
the tete notwithſtanding the ſtatute of frauds: whereas this war- 
rant of the commiſſioners is a mere matter in pars, the date where- 
of is of no. conſequence. And can it be imagined, that if the Parlia- 
ment had intended to make the collector debtor to the crown, that 
they would not have left to the crown ſo noble a remedy as an ex- 
tent; or at leaſt have provided, that this warrant ſhould be equal 
to an extent: whereas having not done ſo, but only impowered the 
commiſſioners to iſſue a warrant, and continued the charge on the 
diviſion ; it muſt be taken to be a proviſion in favour of the divi- 
fion, and for their reimburſement: that whereas without ſuch pro- 
viſion, every man who is reaſſeſſed, would have no other e 

N "4 y 
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e 
{ 1 


. rn 
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but a ſeparate action for money had and received to his uſe, which 
would certainly lye againſt the collector who receives and does not 
y over; they ſhall now all have a more expeditious and leſs ex- 
penſive remedy. This is finding a proper uſe for the warrant of 
the commiſſioners. It falls in with the declarations in favour of the 
duty, that the diviſion is not diſcharged, until the receiver general 
has the money; and it falls in too with the different conſtitution 
of the two officers, for one of which the diviſion is anſwerable, 
and not for the other. And therefore J hope this action of trover 
is Well brought. 5 n | 
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Lord Hardwicke contra delivered (at another day) the reſolution 
of the court. N 0 13; 


WR FEES 


This cafe has been properly divided at the bar into two points. 
Firſt, what the conſequence would be, if this is conſidered as be- 
tween two ſubjects; and ſecondly, whether the prerogative of the 
crown makes any difference, And as to the firſt of theſe, we are | gl 
all of opinion, that if this was a caſe between two ſubjects, the | 
property of theſe goods would be in the plaintiffs, The commiſ- | 
fioners of bankruptcy have neither by the 13 El:z. nor the ſtatute | 
of Jac. 1. any property veſted in them, but only a power to take 

order about them by their diſcretion. Sir T. Jones 196. And when 

they have once executed that authority by aſſignment, the property 

is in the aſſignees by relation from the time of the act of bank- 

ruptcy committed; and an execution taken after ſuch act of bank- 

ruptcy, and before the aſſignment, at the ſuit of a ſubject, will cer- 
tainly be avoided: as was held in Cole v. Davis, Hil. 10 W. 3. and L. Raym. 
ſo is 3 Lev. 191, 69. for the execution is a meſne act, and as ſuch 75+ 
will be avoided. Salk. 111. The property is not in abeyance until 
alignment, but remains in the bankrupt, according to Salk, 108. 
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But then ſecondly, we think here is ſuch an intervention of the = W 
prerogative of the crown, as will defeat the plaintiffs in this action. 1 
For this purpoſe two things are to be conſidered; firſt, whether the = 
money in the hands of the collector made him debtor to the crown „ 
for ſo much; and ſecondly, what effect the warrant and ſeizure will "7. 
have in the preſent caſe, | 8 Z 


| 
And firſt we hold that notwithſtanding the objections made at [Ly | 
the bar, the collector is to be conſidered as the King's ſervant, and 9715 1 
9 | 


2 CREDIT SRD 


indebted to him, It is the King's money that is collected, and the 7 
allowance to the collector is not made by the diviſion, but by the :, 
King: and though the diviſion is liable for his imbezilments, yet 135 
that is only as fo many ſeveral ſecurities to the crown. To what Gel 
purpoſe are powers given to the commiſſioners, to ſummon any per- Ut 
#0 ſon 4:4 
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ſon they ſulpeet of being. if he | is not « conſidered as word 
the crown ? 5 . 


72.9535 Fn FAS 7 
And as to the ſecond 8 to 00 Me Feetky, Shot int effect 
r FR warrant of the-commiſſioners. will be of: we do not think it is 
caqual to an extent, ſo as to bind the goods from the date: but what 
we ground. our judgment upon is, that until an alſigoment the pro 
perty was in the bankrupt; that the crown's hands were upon thitle 
goods; and created a lien before the aſſigument. The cron is hot 
bound by the acts relating to bankeupts not being named. Sir . 
Jones 202. and though the King is bound by an actual aſſignment, 
2 Show. 481, yet that is becauſe the property is then ablolutely tranl. 
ferred to a third perſon. But relations, which are but fictions of 
law, cannot bind the crown. Hob. 339. And though the actual 
ſale was not until after the aſſignment, yet the gbads' were in c 
todia legis before. Cro. Car. 148. Upon this ſeizure all the "right 
which the aſſignees had, is to Line the goods on payment of the 
money, which are in the hands of the commiſſioners as a pledge 
for that purpoſe! - But they have brought their action without pay- 
ment or tender of the money, and Oy muſt fail in it. 
3 3 The. foftea _ be delivered to the defendants, and the plain- 
----- tiffs muſt pay the coſts of a nonſuit; which upon affidavit of the 
To ne 28 We were + ordered to be wenn, - 


Dominus Rex 1 no] Smith. 
on a 1 J! | Bey 8 im ad . years old was brought up 
cops + 4 babeas corpus ſued out by his father, in order to have him 
COME HE Une — fy over to him by an aunt, ' who. kept him, accorditi 


determine the 
right of guar- Fohnſon's caſe (ante 579.) And now upon debate that caſe was hy 


fr che hid ruled, and Mr. J. Lee ſaid, Lord Raymond repented of what Was 
at liberty, done in that caſe. And all the court — ay thut upon this writ 
they could .only deliver him out of the cuſtody: of the aunt, and 

inform him he was at liberty to go where he pleaſed. And the boy 

choſe to. ſtay with the aunt; and they ſaid that was all that was 

done in Lady Catharine Anne ſley's caſe: that the right of guardian- 

ſhip could not be determined by them in this ſummary way, and 

the father was not without other temedy: he might have tfeſpaſs 

quare filium et haeredem ſuum raput, or other actions, that would 


I Fre bring the right of 1 in JEN: 
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Dominus Rex verſ. Bartlett et ab. 


ANN order made at ſeſſions relating to accounts of overſcers of nn 

[A the poor was moved to be quaſhed, becauſe it did not appear. with overſeers 
the accounts had been before two juſtices guorum unus, and they accounts til. 

cannot come per ſaltum to the ſeſſions ; and Salk. 533. was cited. 00 Jai 

on the other fide it was ſaid, that it appeared there was an allow- 

ance, for the appeal is ſaid to be againſt the diſburſements and be 

allowance thereof, which the court will preſume was regular; and 

being in general, is not like the caſe in Sa/k. which was ſaid to be 

by two juſtices without guorum unus. Sed per curiam, It does not 

follow, that this was an allowance by two juſtices, for the pariſh 


might do it; and therefore for want of juriſdiction this order muſt. 


be quaſhed. 


Ruding veyſ. Newel. Ante 959. 


7 H E plaintiff brought his mandamus to be reſtored to the — 
| office of regiſter of the archdeacon ; and non fuit appunctua- s ending 


tus being returned, brought his action, and falſified the return: the error on ac- 
defendant brought error in the Exchequer Chamber. And it was _ Fails 


held to be a /uperſedeas to a peremptory mandamus. 


Taylor verſ. Lowe. 


I Moved on the authority of Noaks v. Watts, (ante 420.) that the How pauper 
1 plaintiff, who was a pauper, might be reſtrained from going on Mt be d, 
to trial, till he paid coſts for former notices. But the court thought going on to 
that caſe did not put it on a right foot, and that it was abſurd to ul. 
make any rule about coſts, whilſt the admiſſion ſtood ; and there- Salk. 506. 
fore ordered plaintiff to ſhew cauſe, why he ſhould not be dif- 


paupered. And on affidavit of ſervice made it abſolute. 


Dominus Rex ver/. Inhabitantes de Sundriſh in Kent. 


not be rema- 


8 PON a ſpecial order of ſeſſions, jt Was ſtated, that Thomas A man can- 


Perch by indenture dated 2 5 March 1701, demiſed to Thomas e fem h 


Gates (the father of the poor perſon removed) a cottage with a term. 
garden, orchard and backſide, in Hever for 99 years, at 5 5. per 
annum, which was the full value for any thing that appeared to the 
contrary. That the father lived there till his death, and then by 
Vo I. II. | 1198 will 
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F rinity T erm 7 Geo.2 21 


* made „ „1 
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will gave it to his ſon, = PREY! upon 12 ME and 5» 
coming poor was removed. Nos op juſtices at fer confirm the 
order of removal. | SELL 


Rae Mad Strange mGved to quaſh if, becauſe 4 wan carltiot be remowd 
e,, his Own ett: 2 laid, it had been g gradually detetmined, 
and wis now ſettled in the & afe of a term for years. Tt was firſt 
held in the cafe of a freehold, Salk. 524. then in the; caſe of 3 
copyhold of ſmall value, Paſ. 11 Ann. between Harro and Edge. 
Ante 97. ware, and afterwards Jin. 4 Geo. 1. int“ paroch*  Murſley and 
Grandborongb, where the aſſignee of a term of 99 years at 15. ber 
annum rent was held to be ſettled by being irremovable. Ly 


Fe fer curiam, This man does not come in to ſektle after 
rambling about, as the ſtatute 13 & 14 Car. 2. c. 12. has it: but 
comes to an ancient term, not newly created upon his arrival. In 
the caſe laſt cited the value of the whole was but 30 8. per an- 
num, and the greateſt part let off to others. But its being under 
ro J. per annum ſhews, that the value is no more regarded 1 in leaſe- 
holds than freeholds. As to the value in this caſe, it appears the 
- juſtices never inquired into it, and from the particulars It muſt be 


above 55. Therefore the orders muſt be quaſhed. 


Dominus Rex ver. Jeffs. 


In what caſes E was indicted for barratry ; and after fome ſtrong proof, the 

ths HUE up roſecutor could not go on for want of a copy of ſeveral 
withdraw a P P 

juror. proceſſes. Whereupon it was inſiſted to withdraw' a juror, as it 

| was done laſt term on an indictment againſt the ſcavengers of, St, 

Giles's for not paying money according to a Juſtice's order; and 

there being ſome unpreparedneſs, Mr. Abney, one of the . 


.. counſel, conſented to withdraw a juror. 
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The Chief Juſtice at firſt inclined to it; but upon 83 
held, that there was a difference between that caſe, which may be 
compared to caſes of a civil nature, and this, where the puniſhment 
may be infamous, as the pillory; and for that reaſon it has never 
been done in perjury or * And erstere he refuſed it in this 
caſe. 
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Holiday et al' verſ. Colonel Pitt. 


E defendant was a member of Parliament for Camelford. 


S 


the plaintiff, and being in cuſtody was charged with ſeveral other 
—_—_— e 
In Eaſter term laſt he moved to be diſcharged for that mem- 
bers had a privilege redeundo after the diſſolution, and the arreſt 
was within ſuch time of privilege. da 


After the matter had been ſpoken to in B. R. it was adjourned to 
Serjeants-Inn, to be argued before all the Judges. And the counſel 
for Mr. Pitt applied themſelves to three points. 1. To ſhew that 
there was a privilege redeundo after a diſſolution, as well as after a 
prorogation, which was not diſputed. 2. To ſhew that Mr. Pitt 
was arreſted within that time of privilege. And 3. That this appli- 
cation for his diſcharge by way of motion was proper. . 


As to the firſt point: it was ſaid, that all privilege ariſes by pre- 
ſcription time out of mind, and no new privilege can be created but 
by act of Parliament. Sir Robert Atkins in his treatiſe of the Power 
of Parliament 38, 39. That prorogations are modern, in com- 
pariſon with the antiquity of Parliaments; and it was not till the 
time of Henry 8. that the preſent frequent prorogations were made. 
Formerly two or three new Parliaments were ſummoned in one 
year, and diſſolved; and therefore the privilege redeundo (which it 
is agreed there is) muſt be after a diſſolution as well as a proroga- 
tion. It is the duty of members to ſtay the whole ſeſſion; and in 


by the Attorney General for departing from Parliament. In Sccbel's 
Memorials 88. it is mentioned to be a privilege, eundo morando et re- 
deundo for themſelves and ſervants, which is likewiſe mentioned 
Page 103, 108. and in Dewe's Journal 414. Dodderidge's preface to 
the opinions of learned antiquaries, and Sir R. Atkins 38, 39. So 
in the article of wages, they were paid for ſome days after the diſ- 
folution ; 4 Int. 46. wages are due for every day, veniendo, morando 
et exinde ad propria redeundo, and the 3 5 H. 8. c. 11. gives them 
for as many days as may be reaſonably taken up in coming and re- 
turning. In the Regiſter 192, a. there is a writ to the ſheriff to 
3 levy 


And on 16 April laſt the Parliament was prorogued : on 
17th a proclamation was ordered to diſſolve it, which was publiſhed lution, and 
the 18th, and on 20 April the colonel was arreſted at the ſuit of how to be 


Of privilege. 


of Parliament 
after a diſſo - 


taken ad van- 

tage of. 5 e 

Comyns 444. 
/ 


6 H. 8. c. 16. departing before the end of the ſeſſion is a loſs of 
wages; and in 4 Lift. 44. there are many inſtances of informations 
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dem morando, et exinde ad propria redeundo, pro 48 diebus. 


Another authority to ſhew that equal privilege ſubſiſts in return. 


ing as in coming, was from Charta de Fureſta, c. 11. Vicumpue 


Arc hiepiſcopus, epi ſcopus, comes vel baro veniens ad nos ad mandatum 
noſtrum, tranſierit per foręſtam noſtram, liceat ei capere unam beſtiam 
vel duas per viſum foreſtarii fi praeſens ſuerit; fin autem, faciat 
cornare, ne videatur hoc furtive facere. Hoc idem liceat eis re- 
deundo facere ſicut praedictum eſt. And 4 Inft. 308. was cited, to 
rove that the words veniens ad nos ad mandatum noſtrum, were to 
be underſtood of coming to Parliament. 0 | 


Another argument was drawn from 1 Fac. 1. c. 3. which was 
made to cure an inconvenience ariſing from this privilege as to 
members taken in execution out of the time of privilege, and to 
give the plaintiff a new writ of execution, when the time of privi- 
lege was over. | 


It may be objected, that theſe are not rights inherent in the com- 
mons, but what flow from the grace and favour of the crown, and 
on the beginning of a Parliament is aſked by the ſpeaker as ſuch, 
To which it is anſwered, that this is done rather by way of recog- 


nition, and keeping up their right, than acknowledging it as a fa- 
vour. And it appears in Dewe's Journal 122. and Sir R. Atkins 


40. that Mr. Onflow, who was elected ſpeaker in 1566. neglected 
on his being preſented to Queen Elizabeth to demand this freedom 
from arreſts; and it was reſolved that ſuch demand was not neceſ- 
ſary, and the privilege ſubſiſted notwithſtanding. 


They likewiſe compared this to the caſe of witneſſes, who are 
protected eundo et redeundo. 1 Mod. 66. 2 Roll, Abr. 272. The 
fame as to the parties to the ſuit; and Rafal, tit. Privilege, uſes 
the words in the writ for wages, ef exinde ad propria redeunde. 
And this returning has never been very nicely ſcanned, fo as to 
require a man to go the direct road. Bro. Privilege 4. allows that 
the protection is not forfeited by the plea of extra viam, becauſe it 
may be he went to buy a horſe, victuals, or other neceſſaries for his 
journey. Neither is the law ſo ſtrict in point of time, as to te- 
quire the party to ſet out immediately after the trial is over; and 
for that was cited the caſe of Hatch againſt Bliſſet, vide Tin. 
13 Ann. in B. R. She had a trial at Winchefter aſſiſes, which was 
over on Friday at four in the afternoon: ſhe ſtaid there till after 
dinner on Saturday, and in the evening at ſeven was arreſted going 


home to Portſinouth, which is twenty miles: and the court held, 
f | 5 that 


8 
* 


at he . 10 * beidiſcbarged, h hee gragetions not e pd, 
and a little deviation or Fears would not alter it. 


22 7 


7 104191. To 83.34.14 144? 


he ſtatute 12 & "4 72 e. * was ala l as: taking 
noticb of this Privilege of- Eon from arreſts, and as making no 
diſtinction between a procogation and a diſſolution. rep 9M 


WN inn 
2. The bert eint was to ſhewy that Colonel Pitt was | dat 


within this time of privilege ; and for this were cited 2 Lev. 72. 
1 Breunl. 91. which ſpeak of it as ſubſiſting for forty days after 
the Parliament. And in the Jriſb acts 3 Ed. 4. (which were gene- 
nally tranſcripts of laws enacted here) it is expreſly recited to have 
continuance for forty. days before and after the Parliament: finiſhed, 


However this point was not much inſiſted on, it appearing that the 


Houſe of Commons had always avoided determining this queſtion, 
and had left it at large to a convenient time, of which themſelves 
were the Judges: and therefore in the caſe of Mr. Martin in 1 586. 


who was arreſted twenty days before the meeting of the Parliament, 


the queſtion was put, whether the Houſe would limit the time, 
and reſolved they would not; but they held that the twenty days 
were within a convenient time, and that therefore Mr. Martin 


___ be ne Scobel 109, 110. 

It tidoth 1 not appear, they ever entered into the conſideration of the 
nearneſs or diſtance of each gentleman's borough ; but hold the ſame 
general rule, as it is done in teſtes and returns of ' writs at common 


law; which are the ſame near, as in the remoteſt counties, 


This gentleman v was ; arreſted two Gays after the diſſolution, Waben 
he bad time to- ſettle his private affairs and prepare for his journey. 
And the caſes before cited of parties to a ſuit and witneſſes were 
again relied on, to ſhew there was no occaſion for him to ſet out 


dne upon his return. 


32 The third. point (and indeed the only one the court doubted 
of ) was whether he could be diſcharged by motion. And for this 
Nolſon's Collections, Vol. 2. page 450. was cited, where it is ſad, 
that privilege of Parliament is a reſtraint to the proceedings of 
inferior courts. That the courts of Meſiminſter- all are bound to 
take notice of this privilege, and allow the time out of the ſtatute 
of limitations. That it is e neceſſitate, elſe he muſt lie till the 
next Parliament, which may be ſooner or later. That for expedi- 
tion many things are now done in a ſummary way by wotion, 
for which formerly the party uſed to be put to his audita guerela; 
and in the caſe cited of Hatch v. Bliſſet, ſhe was diſcharged by mo- 
Var. II. [TT tion, 
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tion. 80 on 7 Arn c. 12. the ſervants" of inſiders: are ey 
day diſcharged on motion; and yet there are exceptions in that a0, | 
as to merchants and traders, which might be very proper for ſpecial 
pleading. g. And the ſtatute 29 Car. 2. & 7. againſt arreſts" upon 
Sundays was mentioned, here no EVEN _— Party would be > Gif 
charged on motion. * F en. 


The counſel for the phintiff offered very eels on dea ff 
points ; but applied themſelves chiefly to the laſt, to ſhew that the 
diſcharge ought not to be on motion; and mentioned the eaſe in 
Salk. 544. where it was held, that an attorney muſt plead his pri- 
vilege : and Carth. 131. as to the act of oblivion. That the proper 

way would be to bring his writ of privilege, the ſuggeſtions where- 
of might be pleaded to, and this great point determined upon 
record, If there be no addition in an outlawry, it is bad; but muſt 
be avoided by writ of error. And wherever it has been intended 
to give a power of — on W it 18 e Peri. 


eotrly, as to bankrupts, and ſeamen. 
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1 There was nothing fad upon de guest by the judges at 
Wl Serjeants: Inn. But the laft day of the term the Chief Juſtice de- 
clared, that all the Judges were of opinion, Mr. Pitt was intitled 
to privilege redeundo for a convenient time, and n within that 


time be was arreſted, 
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And as to o the third point he Aas, chat hers was. s great doubt 
amongſt the Judges; who however did all agree, that if a writ of 
riyilege was procured, that would remove all difficulties : and there- 
ore the rule was enlarged till next term, without prejudice to the 
queſtion, whether it could be done by way of motion or not. 
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Early in the next term a petition was preſented to the Lord 
Chancellor, with an affidavit to verify it. And upon preſenting it, 
his Lordſhip ſaid, that in ſo untrodden a path as this, he ſhould be 
very careful what he did; and as it was not his buſineſs to draw the 
writ, he expected Mr. Pitfs counſel ſhould Prepare one, and ſend 
him and the Maſter of the Rolls a copy of it: which was done, 
ju om Pryn's 4th vol. of Parliamentary Writs, 722, 755, 759, 13 8055 

and a day appointed to ſpeak to it before thenr . Ibere 
A. We pv pH gy wet no danke edge en behalf of the plaintiffs, the main 
nu. proetedenty point being determined againſt them. Bat ſeveral objections being 


7 rr ls . taken to the manner of verifying the petition, and to the draught of 
the writ, the matter was put off, with an intimation that it was 


hardly probable any determination would be made within the term ; 


and therefore recommending it to Mr. Pitt's counſel, — they 
would 
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deſired upon the motion. 
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Whereupon the evening before the end of the term, the Judges 
all met again at Serjeants-Inn. And the laſt day of the term ths 
Chief Juſtice delivered their opinions. ns 


That all the Judges, except the Chief Baron Reynolds, and Baron 
Thompſon, were of opinion, Mr. Pitt ought, to be diſcharged on 
motion: that the Chief Baron did not ſay it weuld be wrong to do 
ſo, but was doubtful; and as for Mr, Baron Thompſon he was 


ſtrongly againſt it. 115 


As What is to be done is therefare clearly the opinion of ten 
Judges, I will briefly ſtate the ground they go upen. For that 
purpoſe they have taken two things into conſideration. 1. How 
the law ſtaod before the 12 & 13 V. 3. e. 3. and, 2. Whether 
that has altered the law, and how far, d Rt; 


As to the firſt we think that before the ſtatute 12 & 13 VV. z. 
the method in Weſtminſ/ter-hall was, to diſcharge by writ of privi- 
lege, which was in nature of a ſuper/edeas to the proceedings, and 
the pleading concluded, þ curia Domini Regis placitum praed cog- 
nofcere velit aut deleat. 1 Pn Regiſter bbo. KAY. 


And as to the ſtatute 12 & 13 H. 3. we think it has made two 
alterations. 1. That it has taken away the old plea of priyilege ; 
and, 2. By making the arceſt irregular and illegal. | 


The act was deſigned to abridge the privilege, and to give leave 
to proceed after a prorogation. Then comes an enacting clauſe 
with negative words, that the body of a member ſhall not be ar- 
reſted during the time of privilege. The old plea therefore of not 
proceeding is taken away, for it is made lawful to proceed, and he 
cannot plead to the proceſs though irregularly arreſted ; agreeable 
to what was held in the caſe of Midrington v. Charlton, Hil. 11 
Ann. in an appeal. If he cannot take advantage of this the old way, 
there is no other left but by motion ; and it being rendered illegal to 


arreſt the body, it is an irregular execution of the proceſs. In Sir Raym. 


Richard Temple's. caſe in 1 Sid. 192. and 1 Keb. 727. the Judges 


told Sir. Richard he muſt ſhew his return, or writ of privilege, 


Here the defendant has complied with the firſt part, by producing 


the Original return, In Lord Banbury's caſe in Salk, 512, it is ſaid, 
| they 
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ty n | 


they would not Raney to & his yup by motion; but 1 "ag 


ſeen a manuſcript report of that caſe, where Holt ſays; 'if there had 
been no diſpute of the identity of the perſon, and the ſummons to 
Parliament had been ſhewn, he would have ww a him on mo- 
tion. There was my Lord Mordington's caſe in C. B. in my Lord 
King's time: and be being a Scorch: Peer was arreſted, and ibe ad 
of Union having given them the N of f Enghſh Peers he was 
2 upon motion. 


* 


* 


In the preſent caſe here is matter of eld police to | wittin 
the diſcharge, and if we have proper evidence, 4 .. —_ Not the 
—_— be Te ATTY: b 

It is certainly Þ, as mentioned at ' the hes, that dnbaſſtor 15 
vants, and perſons arreſted on a Sunday, are diſcharged on motion, 
There are many writs in Rqſtal for diſcharging jurors, and witneſ- 
ſes, and yet it is done every day by motion; and thoſe writs only 
prove, that it may be done another way, And the inclination of 
courts to diſcharge on motion has been ſo great, that the party 
arreſted may apply to the court under -whoſe nil he is, or 
the court out of which the Nen iſlues, ich ever happens to 
fit firſt. ; 


And if in Bl Heis caſe the court above took notice if. the pri- 
vilege-of the court of niſi prius, and diſcharged her; what reaſon 
is there we ſhould not pay the ſame regard to a ſuperior privilege ? 


There muſt be a rule to diſcharge the defendant out of the cu- 
ſtody of the marſhal. 


N. B. The rule was at firſt pronounced to bs upon filing c com- 
mon bail: but before the court roſe, the Chief Juſtice ordered 
that part to be ſtruck out, becauſe it in ſome meaſure war- 
ranted the arreſt. 
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Philip Lord Hardwicke, 
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Sir Francis Page, Kut. 
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Caſe of the Borough of Warwick. 


PPE AL from a poor's rate: and the ſeſſions ordered the Certicrari] 10 
churchwardens to produce the books at an adjourned day, il 
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22 * 2 — 
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before which a certiorari was brought to remove that order; 
and held to lie, though the appeal is depending; elſe the order | | 


muſt be obeyed before the validity of it can be determined. h 140 


It was alſo held, that an appointment of overſcers may be re- 
moved before an appeal to the ſeſſions; for the rule laid down in 
Salk. 147. extends only to the caſe where there 1s a limited time 
for appealing, as to the next quarter-ſeſſions ; but the ſtatute 
43 Eliz, c. 2. is not ſo reſtrained : and conſequently it can never 
be faid, that the time for appealing is out. 


ſeſſions has made a determination, and a cer hrari brought pending | 
ſuch appeal ſhall be ſuperſeded. 0 
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- 2 r 
—— 3 3 
* 4 4 : 
— i 7 - 


Gm Top ns LEY 


; 8 
K Tris org thee 
ow <4 ih rs re — 


S 2 ”_ 
2 £2 
” 


* "ty IE 
* 2 2 
r 
Fu 


os Co | A alt LEFT, P 
2 EL Rog 
- % — 
CS — * = — 


— 

SF; N 

3 Bern, 
a EE Ps To, LOS 


EY 
Oo 


* * 
> 


Ar 


E33 oe 
e 22 


as A 4 3 9 — 
.. Sir tre nt > 


> 
AA 


8 » 
* 
— Jn, te 1 
4 R \ 
” 1 ” * 8 A : 2 22433 — 
l PR Au oi rr -- wt Hoe FUSES =— 3-19 = : 4 "Aire = <p - wie Pig + 9 
5 5 £2 : 5 <5 dy py ode ets - 2 138 . r * — — 
1 Y — r 6 7 = 8 -, 
N - r OT _ a>. on = = 
29 a” EL L ge: * a 1 N 1 be | 
* : 4 + 1 <P 2 yo rv ain vo - 
1 * 0 — N — * —— By us — 


8 
» 
5 


2 
83 


3 
—. gar „ * * 
74 * 


* 


wr EE N 


— T4 


- 
4 Mo r — 3 
R * 8 AIP . 
8 85 * — Wo” 


__ 


8 
—ͤ <Hhh, rte ne7 


4 


"he, 

. 

e 
— * 


. ** — 
N 
I 

15.7 3 ” 


WRIT _ a 


— 
= 


e 


P bb 
* — Ne 


- 2 
* 


P 
Ws I og mfr ary 


3 < 4 


Ea © 


— 


SS 


Go” 
tr LE 

A 
— 


S 


n 3 
AD > — Sb - 
2 — = n — 
- ur — + An 
r 
— — — — 


. 


. 
« 


2 


— 
2-2 I 

* — —4 

N $a —_——— 4 
— 2 U- = 4 7 — 

—— IGG 


N * FS 0 n ; 5 2 
» * 2 : 3 2. Sf. 8, $4 = W OEM 2 3 
1 * * — k e 5 4 * Wn, * * FEE — . 0 
—U— — NI —— — 2 * 3 —y — ey Wl * — — yu 0 _ 2s * — — 41 
* 2 = 2 "2 " 4 5 —— OE I > - * Le I — 1 — * 
n Y — 2 n r bu : > 5 —— 
5 — 8 3 IE te SEL IE 8 { — r — —— DE "228 


4%, 28 Pas 
. . 3 

IE » „ 
2222 — 


r 
r 


P 
— — - - = 


— 
Pp n 

n ee 

Nr 


1923 


= der 
o 


yg” = gen A 
L fox * — . 


* . 


4 * 
— . * 
S 


3 


* 4 r 4 =—_ > 
4+ " 8 a r * 1 — 232 
4 2 F 22 n K oe 2 
—— n * 5 ws - A. W * 
p 0 mx" * D "= < 


—— — 


* 


— 


Ar 
4 — >” — 


E · ˙ . — 


nw —— 


—— — 


r 8 * 2 . Y 5 8 
A * — * > 5 2 7 - 
— X * — N <= 4 = * 5 — 8 e ** 4 
/ — — — 3 2 . b n 3 . N BY. * WER 5 2 
— Re; Oe YER ah 6. * 4 CY AS 2 OI > GT, 2 — 2 —.— 
L 5 ARTS ole 39 nit AGRI Io "RE 218 — 2 ä " - A OIVPS ” 8 IEC ASLEES 2 b. = — 
: > ARG So, TIN * EY x * n FFF N * = 2 
- 7 5 rs — — Nr * . *. — —— g bh.” 4 
#7 = — — * 5 - FTI. 
— — — 


* 2 
LE DSI — 8 ene * 
S J Ob eye 55s 
————— "Ia EE ne} 


* * „ 
* 


D r 
A 
* SAY, oe We 


m 8 . . 
A — 2 4 5 < oy * 
2 6 Pha re hs n 

: 2 > - 2 £ - , 

— 1 — — I Op a nee peer 2 eg 2 's 8 l * 8 8 Ls 
— — _ a — . — 5 — — — - ö eee r — 3 9 3 2 
tas Þ 5 wa — 2 A 3 — r | m__ — — — 1 C2 r Wir IBEK * Deren IR x ps 
> IC r me „ 0 ole ALF eps ate. p< 3h rot Fd — r IS bs? LAS ow tn 7 8 S _— ——ů— — — — 5 F - _ * "_ 

2 —— A - . 4 <* 2 — ——_— 2 . K N n Ty ie. 733 2 R De err 83 — A. — 
— . gh — * 0 a > — — * rn . * * r Se % » 8 n — — - 
9 ma - - 4-7 * 5 — Wag; 3 r Fang nx —— pond — TIE — TIED 3 : r GE rants: + 4 wy AT 
- ade. A Dix 2 - Wo — 4 . * * n 2 7 Q < — — 2 r —_— K — 1 p 
TO * 1 nl d EESTSY * . = n 2 7 N 8 — LM * RN a 5” wy — OR A 4 my — —— 
* has 1 > * r= 5 . — 22 7 a 


n 


n 
r : 
ERIE TBS os 

PLES ah 


- 
. rr DEAR 


r 


PIRIE 
ok os 


. a WT” 
6 N * r 
9 
4 LT 4 a - 9 5 7 MW 34 wh A - — 2 TR mod; 6 1 2 as, 
OS 8 8 A K wm oy * _ PETE NT. TY I Ye HDR. 2. ms e Es nk, Syn 
oo Rap En —_ 6 " * C 4 P 2 - - 0 * * 2 * * aka 
\ . 2 — 2 . a! - 4 3 7 - x: — 2 8 — 7 1 e _ * — n * * 
. Ton gs 0 <1 — LIES — nr 8 . 5 N 3 ; N R « * 
— . I ISO 2 — >” 2 — * „„ : ne e fy E 8 * * 
th, — — — p< 4-3 ends” 1 21. roy c r 
8 — — "he 2 e r Sh Is, : . — e 3 2 Fs 
— * 33 - W N F 5 wg Seto ere e 3 
owe EI oy * - 9 — _—— 8 
ets 5 N * y — e 
N 


PR 


2 

A be _ 
—— 09" — 

3 

— — ba 


—— 


EEE ee 2 


= o 
* 
> 
EX "a 
rer 8 — — — N 2 
Ln FI ar — 2 — E * 
97 ASS 4 
£5) — 
ER 22 — 
* 2 5 
s 4 5 —.— 
- 22 - 
3 a 
RE 2 * 


— 
—————— 
— — 

2 CS N 


— 


„ 
R 
e 


— — 
2 2 5 
0 f gr 1 
ny. 
8 —— 
— yr ant 
2 —— 
— 
* * a» 
— 


balance of 


Michaelmas Term 88 


—— — _ _ 
- * une 4 * * _ 


= ” 
*-.D £& — 
* 
* * 3 
= FF » 
1 . 


. 
bt 
Mitt 


"Ut Rattle ver. popham. Run? 


A power to I N ejectment, it appeared, that upon a marriage ſettlement, 4 
grant a life oe Age To HEM Wh n 5 

Slate is not 1 power was given to every tenant for life when in poſſeſſion to 

well executed limit the premiſſes to any woman he ſhould marry for her life by 

by 1 de. way of jointure and in bar of dower, The tenant for life made a 

Grmlaable on leaſe for g years determinable on the death of his wife: and it 

a life. was held, that however ſhe might be intitled to relief in à court of 

equity, yet at law it could never be ſaid to be an execution of the 

power: for the eſtates are very different, one being a freehold and 

the other a chattel, and the freehold in her being a qualification to 

any after-taken hufband to be a member of Parliament, kill gatne, 

Sc. And 8 Co. 69. Ley 74. Co, Litt, 45. were cited, where the 

powers in biſhops or tenants in tail to make leaſes have been held to 

be ſtrictly purſued. e ee, ee e ee, 


4 


— 
- 


ire. 


Dominus Rex werſ. the Juſtices of Somerſerſh 


MAN DAMUS to the juſtices, to grant a warrant for levying 
2. 30 l. 17. 11 d. being the balance of the laſt oyerſcers of the 
poor's account in their hands. They return, that true it is there 
their accounts. was ſuch a balance, but that the veſtry had ordered them to retain 
it, and employ an attorney to ſue for tome charity money, and get 
it laid out for the benefit of the poor; that one Young was fo 
employed, and the balance exhauſted in fees, and that the over- 
ſeers had engaged to pay Dung; et ea de cauſa they had refuſed to 
grant the warrant, KY 


Veltry cannot 
prder over- 
ſeers to retain 


Et per curiam, There muſt go a peremptory mandamus, for 
the ſtatute 43 Eliz. c. 2. ſays, the balance ſhall be paid over to 
the new overſeers, under a penalty: and it is not in the power of 
the veſtry to diſpenſe with the ſtatute. 5 
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Smith verſ. Dr. Bouchier et al”. 


\RESPASS- and falſe impriſonment againſt five defendants, Juſtification 


of univerſity 


,* thoſe who 


at of Parliament, 13 Eliz. they were incorporated, and had power 
by cuſtom. to hold a court every Friday before the chancellor, his join with | 
commiſſaty or deputy, for all perſonal actions, where either party _ who 
was a ſcholar, or had the privilege of the univerſity. That by the' good faftifica- 
cuſtom, 4- plaintiff making oath, that he has a perſonal action tion, it is bad 
againſt any perſon within the precincts of the univerſity, and that“ — 

he believes the defendant will not appear, but run away, the Judge 

may award a warrant to arreſt him, and detain him till ſecurity 

given for his anſwering the complaint. That 7 Auguſt 173 1. the 

defendant Bouchier having the privilege of the univerſity, made a 

complaint to the defendant Shippen the vicechancellor, of a perſonal 

action againſt the now plaintiff, to his damage of 1000 J. according 

to his eſtimation, and that he ſuſpected the now plaintiff would run 

away: that he took his oath of and upon the truth of the premiſes, 

upon which a warrant was granted to the other defendants, who 

arreſted him, and kept him in priſon eight days for want of ſure- 

ties; and traverſe their being guilty aliter vel alio modo. To this 

there was a frivolous replication, and to that a demurrer. 


Strange pro quer argued ? 1. That the cuſtom was bad; and 2. If 
good, yet it is not purſued, 


His objections to the cuſtom were all over-ruled, but were, 
1. That the cuſtom is to make oath that he has a perſonal action, 
not a cauſe of action; ſo he muſt ſwear to matter of law. Sed per 
curiam, That is no more than is done in many caſes. 2. In the 
caſe of a ne exeat there muſt be oath of the parties, declaring he 
intends to go abroad; whereas here a bare belief is ſufficient, with- 
out ſhewing the grounds of it. 


But upon the ſecond head the court held that the cuſtom was not 
purſued, 1. By the cuſtom he is to ſwear to his belief of the de- 
fendant's deſign to run away; whereas the oath is only that he 
ſuſpeFs it, which is not the ſame: that may be a ground for ſuſpi- 
cion, which will not induce a belief. 2. The oath is only of and 
upon the truth of the premiſſes; now a man who ſwears the pre- 
miſſes are falſe, does ſo. Hil. 12 Ann. Regina v. Green, a con- 
viction for ſelling bread quaſhed, becauſe the witneſs only ſwore de 


veritate 


1 They all join in a plea of Not guilty as to all but eight days 92% procels. 
impriſontnent, which they juſtify, for that the chancellor and of Ox held 
ſcholars of: Oxford were a corporation by preſcription, and that by, ill. and where 
might juſtify 
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Immaterial 
iſſue. 


Where the 

mayor is to 
be ſworn be- 
fore the laſt 
mayor there 


muſt be his 


aſſent to the 


ſwearing, and hands upon the book, and kiſſed it. Upon trial of the iſſue, whe- 
his preſence is 


not ſufficient. 


facramentum de verilate materiarum in r one contentarum, 


1 a of the defendants, as the officer and gaoler, might have : been 
en 10 gf if they had juſtified without the plaintiff, or the vice- 
chancellor ; yet it was held, that by joining with them, as to 


nion, and there was judgment againſt the defendant, 


weritate praemiſſirum. So Paſ. 13 Ann. His V. . Gary, profes 


was held il. 


For theſe. reaſons the juſtification was held ill. And tho 


whom the proceſs was no juſtification, they have forfeited their 
_ Juſtification: now the Judge and the plaintiff knew the oath was 
not ſufficient. And 2 Lutw. 93 5. goes upon that, and fo did the 
"caſe of Philips v. Biron (ante 509.) Upon this foundation there. 
"ore the 1 c muſt 1 3 22 all — defendants 


: * > 
of, * — 


* 


ren wor. Carter.” 


Bond was dt 1. the payment 181 money « on or. - before 
A® December. The defendant leaded payment on the 5 De- 
2 to which there was a replication : and a verdict 15 the 

plaintiff. But a repleader awarded, as being an immaterial iſſue, 
for it finds no breach of the condition, becauſe it might be paid be. 
fore the 5 December, and then the condition is performed: and it is 
not like the caſe There a condition is to pay upon ſuch a day, for 
then there can be no legal payment till that day, an actual payment 
before being but in the nature of a depoſit, till the day. But here 
it would be a legal payment at * ach Vide ante 49 3. Colborne „5 
Stockdale. 1 Saund. 102. 


Dominus Rex verſ. Ellis 


| Þ Y the er of New Romney the new mayor is to be ſworn 
before his predeceſſor, At the election there were two candi- 
They Ellis and Mhitwich; Ellis had the majority, notwithſtanding 
which the mayor ordered Whitwick to be ſworn; upon which the 
town clerk read the oath, and both Ellis and IVhitwick had their 


ther Ellis was duly {worn, it was ruled by Eyre C. J. de C. B. at 
Maidſtone, that it was not a good ſwearing; ; for as it is to be the 
act of the mayor, his aſſent muſt go along with it: and that there 
is no difference between ſwearing by and before the mayor. And 
now upon motion for a new trial the court were of the ſame opi- 


Ho ward 
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g HERE Was a jive co commiſſion againſt the defendind and Separate cre- 
1 bis partner. And the plaintiff was a ſeparate creditor of ditor may 


wy Was diſcharged on common bail; the plaintiff being ſuch a cre- miſſion of 
Mob, ME © Ry come in under the FEAT: common, og bankruptcy. 


— 2 en Dominus Rex ven. Bell. 


N 9 9—ů 4 in nature of a quo warranto was brought againſt No new trial 
A the defendant, to ſhew by what authority he claimed to be a abe _ 


ft ? 
common- council- man of Marlborough: and upon a- trial in 1731, your — 


there was a nne for the defendant. Th | eſcence. 


This term the proſecutor moved ge a new trial, as being a ver- 
a0 againſt evidence; and the proſecutor referred to the report of 
the judge, and inſiſted he was not too late, there being no judg- 
ment yet ſigned, according to the caſe of Gilman v. Smith, Mich. 
9 Gev. 1. Where it was held, that though the four day rule be out, 
yet it is ſufficient if they come before judgment. Ante 845. 


| Bot the court would not offer the merits of the motion to be 

gone into, on account of the length of time ſince the verdict; it 

being poſſible that many mens rights might depend on the validity 

of this man's vote, which the corporation was bound to admit 

after a verdit eſtabliſhing his right. And it would be much leſs 

_ miſchief, to let this verdict ſtand (ſuppoſing it to be wrong) than 

introduce. a general inconvenience, They ſaid all new trials were diſ- 

cretionary : and though my Lord Holt entertained a notion of their 

being ancienter than the caſe in Stiles, from the challenge we meet 7 
with in the old books, that the juror had before given a verdict 
in the ſame cauſe; yet it does not thence follow, that the court ? 
granted a new trial upon the evidence ; for it might appear to be a 

miſ-trial upon the record, or there might be other reaſons to 

award a venire facias de navo. 
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ke defendants, and arrefted and held him to bail. But on motion 4 1 
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"HE, defendant was plaintiff in an action again{t Rylahd, and 


; * rn of ## 


hg 394» . took his goods in execution after an act of bankruptcy com. 
of bairupt's mitted, but went on and received his money. And nbw trover 
goods, with ot being brought by the aſſignees, and a verdict in their favour ; it was 
uffn, held on a motion for a new trial, that the action Was well brought 
againſt the defendant, who received the money, without joining the 
Onerr | EEE Ee ag 8 roll 


Trover lie: ©. 
againſt taker” © 


— 


Williams verſ. Browne. 
2 * Aenne ee 10 Gina 1 tigten | * 
| "HE queſtion in this caſe. was, whether, croſs, remainders wetę 
maindew. created by im een, from the words of a will. And the 

© | arguments of the counſel, and the reſelution of the coutt, being 

the ſame as in the caſe of Cumber v. Hill, ante 969. which was 
held not to differ materially from this; it will be only neceſſary to 


ſer down the words of this will, which for, the reaſons given in that 


4 - 


caſe were held not to create any croſs remaingef. 


-. „ 
1 FAS 
* 


- e 


The deviſe was to Mebetabel for life, remainder. to the uſe of all 
and every the child and children both male and female born and to 
be born of the body of the ſaid Mehetabel, equally to be divided 
between them, and of the heirs of their reſpective bodies lawfully 


« 


to be 7 0 5 and for want of ſuch. heirs, the remainder over to 


another daughter and her iſſue, in the ſame words. 


Dominus Rex wary. Lloyd. 

On removal A Complaint in writing was exhibited to the quarter-ſeflions of 

e, A en againſt Tomes Lid clerk of the peace of that 

evidence need County, containing ſeveral charges of miſbehaviour, which if true, 

not be ſet out ere a ſufficient cauſe to remove him from that office. The ſeſſions 
in the order. „ ĩͤ p  TPk $A 49. Narr 

feceived the complaint, and ordered Lid a copy, and time to 

make his defence. And on the day appointed, reciting the complaint 

and notice, Upon due examination. thereof | openly. this day in 

e court, and of the ſeveral matters and charges therein contained 

and herein before partly ſpecified, alleged and charged againſt the 

e faid Thomas Lloyd, and upon full hearing and examination ot 

e ſeveral witneſſes and other due proofs touching the ſeveral 

charges againſt the ſaid Thomas Lloyd in the ſaid articles con- 

« tained openly this day in court in the preſence and heating of 

te the ſaid Thomas Lloyd, and of his counſel, who now * 

| 4. this 


* 


23 — rH ——C. 


« this court on his behalf, and make a defence for him, and upon 
cc hearing what is alleged and inſiſted upon by the ſaid Thomas Lloyd 
« and his counſel in his defence; this court adjudges him guilty 
et of ſeyeral-of the articles, and remove him from his office put- 


* 
o 


5, 9% LIES > i 1 a 

* * oe - * - LL 

e ſoant to the ſtatute,” 
SS | 199 *. | 
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"= A certiborari was brought to remove this into B. R. and Deniſan 
2 defendente objected, that this being a conviction in a ſummary 
way before juſtices of peace, and without a jury, and the ſtatute 
1. & M. c. 21. requiring the removal to be upon due proof of 


be ſet out, that the King's Bench may ſee, whether there was due 
dant of his freehold. upon leſs evidence than they ought to have 


The common law ranks trials by proof, or per teſtes, amongſt the 
ſeveral ſorts. of trial, and there the evidence, or the ſubſtance of it, 
is ſet out in the record. Raft, 228. 9 Co. 3. 2 Rol. Abr. 577. 
Co. Lit. 6. Ch. Ent. 463. Cro. Eliz. 736. 1 And. 20. And fo 
it is on demurters to evidence. In convictions about the game, the 
evidence is always ſet out. 97 8 n 


to the quarter ſeſſions, on a complaint and charge in writing to be 
exhibited againſt any clerk of the peace of any miſdemeanor by him 
committed, to examine into the ſame: openly in their general quar- 
ter ſeſſions, and pon ſuch examination and due prog, to ſuſpend or 
diſcharge him from his office. By this act three things are required. 
1. A miſdemeanor; 2. A complaint thereof. in writing; and, 3. 
Examination and due proof openly. All which the proceedings 
ſhew to have concurred in the preſent caſe. For as to the firſt, It 
is not diſputed, but here are ſuch facts alleged, as if true, are a 


in writing, And as to the third, the words of the act are com- 
plied with, and the intent too; for the record ſays, it was upon 
examination openly and due proof. FO + 90. 


But to this it is objected, that this is in. nature of a conviction in 
a ſummary way; and that therefore the evidence ought to. be ſet 
out, that this court may ſee there was due proof, and the caſes of 
cohvictions have been cited for that purpoſe, And J do admit, 


the authorities ate, that the evidence ſhould be ſer out, that it may 
appear, the informer was not. admitted a witneſs. But this caſe 
differs widely from them. 1. As this is an order, and not a con- 
. viction; 


the miſdemeanor complained of; the evidence in this caſe ought to 
proof; and not truſt the juſtices, who may have deprived the defen- | 


done, or perhaps upon that which is no evidence in point of law. 


0 Strange contre, The ſtatute on which this is founded, gives. power 


great miſdemeanor. ' As to the ſecond, here is a complaint of them 


that in the caſes of convictions before one or two private juſtices, 
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Ante 608. 


viction; 2. As it is a proceeding at ſeſſions, and not before private 


juſtices. | 


As to the firſt, There is a ſtanding diſtinction between orders and 
convictions. Theſe orders, like all others, ate drawn up in Engiif 
but convictions in Latin. Is this more like a conviction than an 
order of baſtardy, where the evidence never is ſet out, but a gene- 
ral adjudication: of being the putative father? In caſes of orders of 
ſettlement, and for wages, the court gives that credit to the gene- 
ral adjudication, that by preſume it to be right, unleſs the. con- 
trary appears. Salk. 442. And this indulgence has been extended 
to convictions. Trin. ꝙ Geo, 1. Rex v. Ford. In conviction for 
keeping an alehouſe on 3 Car. 1. c. 4. it was excepted, that the 
juſtice could not proceed if the party had been puniſhed by 5 & 6 
Ed. 6. c. 2 5. there being a clauſe of exemption in 3 Car. but the 
court held, that need not be ſet out, and they would not preſume 
a want of juriſdiction. So in the caſe Rex v. Theed, Mich, 11 
Geo. 1. conviction. for obſtructing an exciſe officer: and objected, 
that they ſhould ſhew it was in the day, elſe he may be obſtructed, 
if he comes without a conſtable. EZ. per curiam, It is enough the 
conviction does not appear to be wrong. And even in the caſe of 
convictions on the game laws, though the court will not allow the 
witneſs to ſwear generally that the party is not qualified; yet the 
general allegation is ſufficient, where it is the words of the juſtice. 


But ſecondly, This is an order of ſeſſions, where the evidence 
never is recorded: and it would be extraordinary to expect it ſhould 
be taken down, it concerning the defendant, who was the officer till 
the evidence was over. The act requires the proof to be openly in 
court, which muſt be underſtood viua voce; and the ſame clauſe re- 
quiring the complaint to be in uriting, as oppoſed to the word openly, 
ſhews it was never expected the evidence ſhould be taken down. 
This court always pays regard to the method of proceeding in infe- 
rior courts; and I put it on the other fide to ſhew one order of 
ſeſſions, where the evidence has been ſet out. There have been but 
three of theſe orders before, Regina v. Baines, Rex v. Horwell, and 
Rex v. Harland! and they are in the ſame manner, upon exa- 
mination and due proof; and therefore this, if it be an error, is 
juſtified by precedent. 7 | 


And as to the objection, that it is to deprive him of his freehold, 
and therefore the court ſhould fee it is done upon legal evidence: 
the ſame may be faid, even where there is a verdict, for there the 
court direct what ſball be admitted as evidence, and are as liable to 
miſtake. | + 5 6 
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2 The court took time to conſider of this caſe, and this term the 
Chief Juſtice delivered the reſolution of the court. 


Chief juſtice, It is fully ſettled, that in convictions the evidence 


muſt be ſet out; and if this was to be conſidered as a conviction, it 
therefore would be bad. But we are all of opinion, it is to be 
conſidered as an order. In the three caſes which have been upon 
the act, the certioraris were to remove them as orders, and they 
are in Engliſb, which could not be, if they were convictions, 
Baines's caſe was before all the Judges, and they treated it as an 
order. And though it is ſaid, here is a puniſhment that follows, viz. 
the loſs of the office ; yet the ſame may be ſaid of moſt of the acts of 
Juſtices, where very ſevere penaltics often follow, The caſes of orders 
of baſtardy are very ſtrong, which are grounded on much the ſame 
words in 18 Eliz. c. 3. as are in 1 W. & M. c. 21. And as to 
the caſes of ſetting out evidence on demurrers; it is abſolutely ne- 
ceſſary to have it on record, and the ſuperior court are Judges of 
the fact, as well as the law; which on a certiorari we are not. 


This exception was taken in the caſe of Horꝛvell by Mr. Lech- 
mere; but the defendant died before any thing done upon it. And 
as to Barnes's caſe, it is a ſtrong negative authority, for that was 
greatly canvaſſed at the bar and bench, and yet this exception not 
taken, At firſt we thought this a ſtrong objection : but are con- 
vinced, there is this diſtinction between orders and convictions, and 
the precedents are not to be ſhaken, This therefore, being an order, 
muſt be confirmed, 


Dominus Rex verſ. Robe. 
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AN information was filed againſt him for ſeveral illegal exactions Judgment ar: 
| | reſted for the 


Fo» : enerality of 
counts ſpecifying ſums taken of particular perſons; upon all which 18 6 wed Ia 


in his office of clerk of the market, and there were ſevera 


diſtinet charges the defendant was acquitted : but at the cloſe of the an informa- 


information there was a general charge, of which he was foun 
guilty, viz. that under colour of his ſaid office he did illegally cauſe 
his agents to demand and receive of ſeveral other perſons ſeveral other 
ſums of money, on pretence of weighing and examining their ſeveral 
weights and meaſures. Exception was taken, that this is ſo general 
a Charge, that it is impoſſible any man can prepare to defend him- 
ſelf on this proſecution, or have the benefit of pleading it in bar to 
any other : and for this fault the judgment was arreſted, Ante 2. 
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Lord Clinton verſ. Morton. 


pleading THE defendant inſiſting upon his diſchargs many years ago 

double. under a commiſſion of bankruptcy, and it being doubtful 
whether the clauſe that enabled ban Kkrupts to plead generally was ſtill 
in force; he moved, and had leave to plead it both ways, generally 
and ſpecially: which I take to be a new caſe upon the act, the 
words whereof are only, that he ſhall with leave of the court plead 
ſeveral matters. Strange pro defendente, and adviſed the motion, 


Phillips verſ. Wood et al. 
E AVE was given to plead non aſumpſit, and a diſcharge by 


Flead double. 
bankruptcy, though ſaid to be denied in C. B. 


Lumley verſ. Palmer. 


A parol ac- HE defendant was ſued as acceptor of a bill of exchange, 
ceptance is And upon the evidence it appeared to be a parol acceptance 
—_ n only, which the Chief Juſtice ruled to be ſufficient, that being good 
gainſt the ac- at common law, and the ſtatute 3 & 4 Ann. c. . which requires it 
Ceptor. to be in writing in order to charge the drawer with damages and coſts, 
having a proviſo that it ſhall not extend to diſcharge any remedy that 

any perſon may have againſt the acceptor. Upon this direction the 

jury found for the plaintiff, But the Chief Juſtice of the Common 

Pleas having lately ruled it otherwiſe in the caſe of Rea v. Meggott, 

the court was moved for a new trial, And in order finally to ſettle 

this point, it was ordered to be argued: and after argument the 

court was of opinion, that the direction in the preſent cauſe was 

right, and agreeable to conſtant practice, and therefore ordered the 


poſtea to the plaintiff, - 
N. B. Trin. 10 Geo. 2. Lord Hardwicke ſaid at Guildhall, that 


on conference with the Chief Juſtice of the Common Pleas, le 
waived his opinion, and ſaid, he thought the King's Bench had 
done right in this caſe. 


Dominus Rex verſ. Johnſon et al. 


Challenging H E defendants in an information in natura de quo warrant? 


the array, ., REF 2 
where a con- obtained the common rule for a ſpecial jury, which Was 


tempt. drawn up as uſual, for the ſherift to attend with the frecholdc!s 
book 
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book, and that he ſhould return the twenty-four ſtruck by the 
maſter. The proſecutor took out the venzre to the ſheriff of Che- 
ſlire. And the defendant challenged the array, on account of an 
intereſt the ſheriff had, as being a freeman of Cheſter, whoſe rights 
were to be tried. And upon arguing this challenge before the 
Chefter Judges, viz. Mr. Verney and Mr. Jeſſop, they were of opi- 
nion to allow the challenge; though it was much inſiſted on, that 
ſince the late act the ſheriff had no influence, he being only to re- 
turn the liſt brought him as ſtruck; but the right of challenging 
not being taken away, nor his power of marſhalling the panel and 
putting which he pleaſed firſt, it was determined to be a good 
challenge, and the array was quaſhed. 


It was then moved, that an attachment might iſſue againſt the 
defendants as for a contempt in challenging contrary to the rule of 
court; and the caſe of Burridge (ante 593.) was Cited, where on a 
rule by conſent for a ſpecial jury, he challenged the array for want 
of hundredors, and the court granted an attachment againſt him. 
But the court did not ſeem to reliſh that caſe; and ſaid it might be 
an authority in one exactly circumſtanced as that was, but in no 
other. That in the preſent caſe, though the ſheriff is mentioned in 
the rule, yet that is only as he is the uſual officer; but it did not 
preclude the proſecutor from taking the venire to the coroner, And 
the court remembered in what manner the motion was made by 
Strange, vig. that wherever the proſecutor thinks fit to take his 
venire, there may be a ſpecial jury. 


Between the Pariſhes of St. George Hanover Square and 
St, James Weſtminſter. 


| PON an order of ſeſſions the caſe was ſtated ſpecially, that Poor. 
L Alice Wheeler a pariſh girl was bound by indenture an ap- 


prentice to George Wheeler in St. George's pariſh, where ſhe ſerved 


forty days; and her maſter afterwards let her out for hire to a per- 


ſon in Marybone, where ſhe reſided above forty days, but the 


maſter received her wages and found her cloaths, 


The ſeſſions held, that the laſt ſervice gained her no ſettlement, 
and conſequently ſhe was ſettled at S?. George's. But the court 
quaſhed the order, being of opinion, that there was no difference 
between the maſter's hiring her out, and her own act; and that it 
was like the caſe of a binding to A. and ſerving B. where it has 
been always held to be a ſettlement in B.'s pariſh, So the order of 
ſeſſions was quaſhed. 


Shergold 
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1002 Michaelmas Term 8 Geo. 2. 


Of the juril- A Juſtice of peace granted his warrant directed tothe defendant 
diction of ju- A | | 


ſtices as to 
wages. 


Amendment. 


ſtreſs, and it was not equivalent to the words bring before me. S0 


them, but the verdict ſet aſide. They then moved for leave to alter 


Shergold verſ. Holloway. 


| in theſe words, Whereas complaint is made to me on the 
* oath of John White, that William Shergold refuſes to pay him 
wages; theſe are to require you, to caule the ſaid Shergo/d to ap- 
e pear before me or ſome other juſtice, to anſwer the complaint 
<< aforeſaid; and give notice to the ſaid Mpite, before what juſtice 
«© you appear,” 


* 


Upon this the defendant took up the plaintiff, and carried him 
before the juſtice, who bound him over to the ſeſſions; upon which 
the plaintiff brought his action, and a caſe being. made at the aſſiſes, 
the ſame was argued above, and theſe points reſolved. 


1. That though the ſtatute 5 Elig. c. 4. does not expreſly im- 
power the juſtices to order the payment of wages; yet they have 
been ſo long indulged with it by the courts, under the general 
power of ſetting the rate, that it is not now to be diſputed. 


2. That the juſtice has no power to grant a warrant to apprehend 
the party, he can only iſſue a ſummons. And that a warrant ex- 
preſly to arreſt the party will not juſtify the officer, there being no 
pretence for ſuch a juriſdiction. | | 


3. That this, though oddly worded, was not a warrant to arreſt 
the plaintiff, For the defendant might cauſe him to appear by di- 


the plaintiff had judgment. 


The Bank of England ver. Morrice. 


O a plea of ſeveral ſpecialties in an action on ſimple con- 
tract, the plaintiffs replied 4% ts ultra; which was found for 


their replication, and reply fraud; and cited 3 Lev. 368. But the 
court ſaid, there muſt have been ſome conſent in that caſe, elſe it 1s 
an authority for withdrawing all vitious pleading at any time. And 
here it might be dangerous, becauſe the defendant on the former 
iſſue might have paid away aſſets, as knowing that replication could 
not hurt her. So it was denied to amend, | 
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Philip Lord Hardwicke, Chief Juſtice. 1 
Sir Francis Page, Rut. 5 1 
Sir Edmund Probyn, Kut. pFuftices, 
William Lee, Eſq; = 
John Willes, Eſq; Attorney General. | 
Dudley Ryder, Eſq; Sicritor General. | 
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Caſe of the Borough of Boſſiny alias Tintagel in 1 
Cornwall. | 1 


HE court was moved for a mandamus on the ſtatute 22 N \ | 
. . ne- 0 1 
11 Geo. 1. c. 4. to go to the election of a mayor. Which $37, v6 oy | +7 
was oppoſed, on a pretence that on the uſual day one Robins election, 


was Choſen and ſworn into the office; and therefore as there was an though there 


| 

actual officer, they ought firſt to ouſt him, But the court (upon jug a , i" 
conſideration) held the writ ought to go, the act ſaying, If no due e ng" 3 1. 
election was made, and this of Robins having no ſhadow of right: * COW | 
the intent of the act was to give the corporation a rightful officer . 
as ſoon as might be, whereas this pretence would waſt the whole | 
year : they ſaid, this was not laid down as a general rule, for it ' 7208 
might be otherwiſe where there was a probable election and room 

to doubt; and that theſe writs were diſcretionary : beſides there was 

no harm done, for it is not a peremptory mandamus, and they may * 
return that there is a rightful officer. 
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Sir John Lade verſ. Shepherd. 
By ſening - PON trial of an action of treſpaſs a caſe was made, that the 
CN how Sj place where the ſuppoſed treſpaſs was committed was for- 


Two houſes 


not part with merly the property of the plaintiff, who ſome years ſince built , 
= Fm 0 ſtreet upon it, which has ever fince been uſed as a highway. That 
en == on: the defendant had land contiguous parted only by a ditch, and that 
he, laid a bridge over the ditch, the end whereof reſted on the high. 
way. And it was inſiſted for the defendant, that by the plaintiff 
making it a ſtreet, it was a dedication of it to the publick; and 
therefore however he might be Hable to an indictment for a nuſance 
yet the plaintiff could not ſue him as for a treſpaſs on his private 
property. Sed per curiam, It is certainly a dedication to the pub- 
lick, ſo far as the publick has occaſion for it, which is only for a 
right of paſſage. But it never was underſtood to be a transfer of the 
abſolute property in the ſoil. So the plaintiff had judgment, 


Between the Pariſhes of Denham aud Dalham in Suffolk 


PON a ſpecial order it was ſtated, that Walker hired a farm 
Ne AA in Denham above 10 l. per annum, and lived on it from 
are not e- 1725 to 1730. and paid pariſh rates: that then he went and lived 
_ - _ for ſeveral years on 1 50 J. in Southwold, which is an extraparochial 
vile. place confifting of two houſes and 300 acres of land belonging to 
and in the occupation of different perſons. But it not appearing 
there had been any overſeers of the poor, the ſeſſions confirm the 


order of two juſtices for fending him to Denham. | 


4 


Strange moved to quaſh both, it having been determined, Sal}, 
486. and in the caſe of Rufford (ante 512.) that a ſettlement may 
be gained in an extraparochial place containing more houſes than 
one, ſo as to come under the denomination of a ville or townſhip, 
the power in 43 Elix. c. 2. in pariſhes being by the ſtatute 13 & 
14 Car. 2. 6. 12. extended to all townſhips and villages. | 


Sed per curiam, That was a pretty liberal conſtruction on the 
ſtatute, which plainly related to townſhips. in large pariſhes ; but 
two houfes are not enough to bring it within the denomination of a 
ville or townſhip, 1 It. 115. It muſt conſiſt de pluribus manſioni- 
bus et vicinis, and ſhould have a petty conſtable. 1 Mod. 78. This 
does not appear to have the reputation of a ville. So the orde!s 
muſt be affirmed, 
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Crew qui tam verſ. Saunders. 


XN ation was brought againſt the defendant on the ſtatute No acceſs to 
FN 9 Am. c. 10. F. 44. for intermeddling in elections, being poſt- . of * 
maſter at Nantwich. And it was moved on behalf of the plaintiff, bre fe e 
for liberty to inſpect the poſt- office books, and take a copy of his i. . 
deputation. | SE | 7 Rep 8209. 


i Grown — 


This was oppoſed by Strange on behalf of the. poſt-office, who 
were no parties to the ſuit, And he cited Hil. 12 Ann. where the 
college of phyſicians ſued Dr. Weſt for practiſing without licence, 
and he was denied leave to inſpect the books; and Trin. 11 W. z. 
Underbil v. Durham, where in ejectment the plaintiff claimed under 1 
a biſhop's-leaſe made before the reſtraining ſtatute, to commence on ' 
the expiration of a former, which the plaintiff could not produce; Til 
and he was denied to inſpe& the books of the dean and chapter, 

they being no parties. And likewiſe the caſe of Shelling v. Farmer, 
ante 646. 8 
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Bootle, contra compared it to the caſe of court rolls, and entries 
in the cuſtom-houſe, bank, and South. ſea books. Sed per curiam, 
Inſpecting court rolls was the original of theſe motions ; but then it 
was confined to the caſe of perſons intereſted, the rolls being the 
common evidence, which of neceſſity muſt be kept in ſome one 
hand. But lords and tenants of different manors have always been i 3M 
denied as ſtrangers. In the caſe of publick companies it is reſtrained j 11 
to the entry which concerns the party himſelf. And as to the 9 
cuſtom-houſe, they are really the merchants books for that purpoſe. 
The conſtitution of the officer is private, and therefore not neceſ- 

 fary for the plaintiff. to prove; and as againſt the defendant, his act- 

ing will be ſufficient, The plaintiff took nothing by his motion. 
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Dibben verſ. Cooke et al. 
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N action on the caſe for a nuſance was brought againſt two Treſpaſs on 


defendants. There was judgment by default againſt one, and 5 38 fi 1 
the other on Not guilty was acquitted. And the queſtion was, ſtatute V. 3. | 808 


whether he was intitled to his coſts, that gives ' 1 
coſts to an ac- 9 
quitted defen - 


And upon conſideration the Chief Juſtice delivered the opinion of dant. 
i the court, that he was intitled to no coſts. Before the ſtatute 8 E 
9 W. z. c. 11. if one defendant was acquitted, he was not intitled 
to his coſts; the courts conſtruing the former acts to relate only to 
. the 
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the caſe of a total acquittal of all the defendants. This being in. 
convenient, the 8 W. 3. c. 11, came and gave coſts where one of 
the defendants is acquitted, unleſs the Judge certifies a reaſonable 
cauſe to make him a defendant, And that act extends to treſpaſs 
aſſault, falſe impriſonment, and ejectment. The preſent action is 
treſpaſs on the caſe: and though that be a ſpecies of treſpaſs, and in 
the caſe of the ſtatute of limitations, the word Zreſþaſs in the pro- 
viſo has been extended to actions on the caſe; yet conſidering theſe 
acts giving coſts have always been looked on as penal acts not to be 
extended by equity, and therefore an avowant not within the word 
plaintiff, Carth, 179. we muſt take it only to mean the general 
ſort of treſpaſs vi ef armis, 10 Co. Marſhalſea caſe. And he ſaid 


this was the rule in C. B. 


—_——_ » tet 


Dominus Rex verſ. Epiſcopum Landaff. 


It is neceſſary Ee of a judgment in the court of grand ſeſſions in Maler 
to allege a in a guare impedit brought by the King againſt the biſhop of 
3 Landaff, Francis lord Brooke, and Thomas Humfreys, clerk, for the 
pedit, but the church of Sf. Andrew in the county of Glamorgan, The count et 
omeay gens forth the ſtatute 25 H. 8. c. 21. againſt ſuing to Rome, and im- 
by a verdict. powering the Archbiſhop of Canterbury, under particular reſtric- 
tions, to grant licences and diſpenſations, that uſed formerly to be 
ſued for to the biſhop of Rome. That Queen Anne in right of her 
crown was ſeiſed of the advowſon in groſs, and Jobn Tyler being 
elected biſhop of Landaf, the Archbiſhop of Canterbury 24 June 
1706. (the church being then vacant) by his letters patent of diſ- 
penſation, reciting that the new elected biſhop had repreſented the 
revenues to be too ſmall for the dignity, prayed for a diſpenſation to 
hold this church and other eccleſiaſtical preferments in commendam; 
the Archbiſhop accordingly grants the fame, provided they were 
confirmed by the crown. Then ſets forth a confirmation under the 
great ſeal duly inrolled, by virtue whereof Tyler became capable to 
retain the ſaid church in commendam with his biſhoprick to which 
he was promoted; and whilſt he continued parſon Queen Aue 
died, and George 1. ſucceeded, in whoſe time the church became 
void by the. death of Tyler ; unde it belonged to the late King to 
reſent, who died during the vacancy, and it deſcended. to his pre- 
ſent Majeſty, who ought to preſent, but is hindered by the defen- 

dants. | | | 


The biſhop's plea is, that he claims nothing but as ordinary. 
The lord Brooke pleads in bar, that William lord Brooke his father 
was ſeiſed of the moiety of the manor of Dinas Powys, in his de- 
meſne as of fee, to the moiety of which manor the half of the 
C "7 — D 
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adyowſon of this church belongs, to preſent in every ſecond turn ; 
and the church being void he preſented the other defendant Hum- 
freys, who was inſtituted and induced and is parſon thereof - and 
the adyowſon on the death of the father deſcended to the preſent 
'Lord Brooke : and traverſes the ſeiſin of Queen Anne as laid in the 


. 4 'L L841 % ; 
count. 
p 7 235 I 
3 * * N * 


'The defendant Humfreys pleads in the ſame manner; and there 


is the common replication, and judgment on the plea of the biſhop; 


and then the Attorney General takes iſſue on the traverſe of the 
Queen's ſeiſin; which on trial is found for the crown, and judg- 
ment entered for the King, on which the general errors are aſſigned. 


This cauſe was argued ſeveral times at the bar before the death of 

Lord Raymond, and the opinion of the court given in favour of the 
plaintiff in error on the three points under mentioned. But the 
fourth point upon the verdict being then ſtarted, it ſtood over to 
be argued upon that only. Then the Chief Juſtice dying, it was 
thought proper to be argued again at large. And my argument for 
the plaintiff in error taking in all that was faid on that fide of the 
queſtion, and the reſolution of the court being an anſwer to it, 
there is no occaſion to report any more of this caſe, os 


Strange pro quer in errore argued, 1. That generally in a quare 
impedit, which is a poſſeſſory action, the crown as well as the ſub- 
jet muſt ſhew a preſentation: and though there may be caſes, 
wherein it is not required, as being impoſſible; yet thoſe are conſi- 
dered as exceptions to the general rule, and the particular circum- 
ſtances muſt be ſhewn, to bring it out of the general rule, and 
within the exception, by counting on the ſpecial matter. 2. That 
this is not a commendam accipere, but a commendam retinere, 3. 
That though a commendam accipere does amount to a preſentation, 


yet a commendam retinere does not. 4. That if theſe points are 


with me, then it will come to the queſtion, whether the joining 
Iſſue on the ſeifin alleged in the count, and the verdict finding the 
Queen to have been ſo ſeiſed, does not cure the defect in the 
Om in not alleging the preſentation, which I ſhall contend it 
es not. 50 


1. Iam to ſhew, that in a quare impedit the crown as well as the 
ſubject muſt ſhew a preſentation, it being a poſſeſſory action, and 
that though there may be caſes wherein it is not required as being 
impoſſible, yet theſe are conſidered as exceptions to the general rule, 
and the particular circumſtances muſt be ſhewn, to bring it out of 
the general rule, by counting on the ſpecial matter. F. N. B. 33. H. 
runs thus: A man ſhall not have a quare impedit, if he cannot 
n 12 A allege 
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allege a preſentation in himſelf or in his anceſtors, or in any other 
petſon from whom he claims the advowſon, and that in his count 
unleſs in ſome ſpecial caſe; as if à man at this day erect a. church 
parochial by licence from the King, which ſhall be preſentable; if 
he he diſturbed to preſent to the ſame, be ſhall have a quare imbecit 
without alleging a preſentation in any perſon, and ſhall count u 
the ſpecial matter. And under the ſubſequent letters J. and K. he 
puts two other inſtances, in both which the Want of alleging 3 
| preſentation may be excuſed by counting upon the ſpecial matter. 
16 H. 7.8. 2 90 in 2 Rol. Abr. 378. pl. 1. if the King be intitled to an advow- 
for the offices puts the King in poſſeſſion, and any one elle out of 
poſſeſſion. 80 in pl. 5. if the King is ſeiſed of an advowſon which 
has been always in proper uſe, be ſhall haue a quare impedit with- 
gut alleging a preſentation. And in 2 Koll. Abr. 376. R. 1. it is 
ſaid, this writ is intirely in the poſſeſſion, and the preſentment is 
the poſſeſſion. In Haugb. 53, 50, 57. it is held, that unleſs it be 
in ſpecial caſes, both ſeiſin and preſentation are neceſſaty to be alle- 
ged, and a ſeiſin without a preſentation, or a preſentation without 
a ſeiſin, are equally naught ; and the law (ſays the book) is the ſame 
in the caſe of the King as a ſuhject. Agreeable to this is 2 Roll. Abr. 
378. Pl. 6. if the King has cauſe to preſent, by having the tempo- 
ralties of the biſhop, he ſhall not have a quare impedit without 
alleging a preſentation, And in the caſe befare cited pl. 5. it is 
implied, that the King muſt make his excuſe as well as a common 
perſon, The precedents of guare impedit brought by the crown 
fall in with this. Vaugb. 53. Skinn. 651. Co. Ent. 493. 0. 
494+ 6. 509. & 512.4. 514. 6, 516.6, 520.6. Raſt. 505. 4. 
$28. 4. 528. 6. 529, 6. $39, 8. b. 531, 4, Lata, 1078, 1083, 1090. 
Lev. Ent. 144. 14 Hex. 4, 36. 6 There are many others in every 
book of entries, under the title guare impedit, all which ſhew the 
opinions of theſe ho were concerned for the crown, elſe they 
would never have fallen into a courſe of ptecedents contrary to the 
ores yr ge in other parts of pleading is conſtantly main- 
tained. And theſe verify what Lord Vuugb. 57. fays, that the 
books and precedents all ſhew the law to be the ſame in the caſe 
vx of the King as of a common perſon, And no ſtronger argument 
4 can be brought to prove it fo, than the adjudged caſes which are 
exceptions out of the general rule ; which would never have born 
any debate, if that ſhort anſwer could have been given, that the 
crown is in n caſe obliged ta allege. a preſentation. And the drawer 
of this declaration ſeemed to he aware: of this, and has therefore ſet 
borth the affair of the cammendam, in hopes that may amount to an 
Ulegation. of a preſentation, But that I hope. will not da when it 
I conſidered, N — — 
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1423 What ſort of a commendam this is. And I inſiſt it is a com- 

nemlam retiners. The words of it are ſo, that he thereby became 

capam rerinere. This point I believe will not be diſputed, and 
nan ase t the third, l. 


© 


3. That though 'a commendam capere does amount to a preſenta- 
tion, yet a commendam retinere does not. Lord Hob. 143. in the 
great caſe of Colt v. Glover, will not even allow ſuch an iniſtru- 
ment as this to be called a commendum; he ſays it is only a faculty 
of retention and continuation of the benefice in the ſame perſon and 
Nate wherein it was, notwithſtanding ſomething intervening, as a 
biſhoprick, or the like, which without ſuch a faculty would have 
avoided it: fo a commendam it is not, for my own benefice cannot 
be commended unto me; and the difference (Hob. 1 50.) between 
 retinere and capere is no leſs than holding what is already my own, 
and taking that which is another man's. One of the points detet- 


mined in the cafe of the King againſt Dr. Birch was, that the L. Raym. 23. 


. commendam or diſpenſation to hold the living for ſome time, was not 
a preſentation; but that the crown ſhould have its prerogative turn 
after the diſpenſation expired. There is a great deal of difference 
between a preſentation, which muſt be followed by inſtitution and 
induction, and this diſpenſation, which ſappoſes the church to be 
full already, and prevents its becoming void. Since therefore here 
is an attempt to ſhew how the crown became ſeiſed, and that alle- 
gation does not ſhew a poſſeſſion, which can only be ſhewn by a 
preſentation ; there is no room to fay, that this diſpenſation is ſuf- 
ficient. - 


4. The laft point to be conſidered is, whether the taking iſſue 
on the ſeiſin alleged in the count, and the verdict finding the Queen 
to have been ſo ſeifed, does not cure the defect in the count in not 
alleging a preſentation. And 1 ſhall contend it does not. I admit 
there have been many caſes, where a verdi& has cured the want of a 
matetial averment. But then thoſe cafes have been where the iſſue 
joined was ſuch as neceſſarily required the proof of that fact, and 
without which proof the jury could not have given the verdict. 
And that I take to be the foundation of this healing quality in a 
verdict. 


«. 


Now to conſider the caſe as it ſtands upon theſe pleadings. Two 
things were neceflary to be alleged. 1. The feifin, And 2. The 
preſentation : the firft to ſhew the right, and the ſecond the exer- 
ciſe of it. Had both theſe been alleged, the defendant would have 
nad an opportunity of traverſing either; and if he could have 
ver- throw either, the crown could never have recovered. Lens 
. oever 
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theſe he had traverſed, the proof muſt neceſſatily have 


= ſoever of f 
il | been. confined to that: and in a traverſe of the ſeiſin there would be 
j no occaſion to prove a preſentation ; becauſe a man may be ſeiſed 
| in fee of an advowſon, though he. never preſented; and in a tra. 
| verſe of the preſentation he need only confine his evidence to that 
| | matter of fact, without meddling with the ſeiſin. In Skin. 67;. 
Lord Holt ſays, the preſentment is the proper matter to be traverſed. 
But if this count is good, it enables the owner of the fee to recover 
in guare impedit, though there never was that poſſeſſion which is 
neceſſary in a poſſeſſory action: for he will allege no preſentation, 
to give the other an opportunity of denying it; but count only on 
the ſeiſin, and drive him to take iſſue on that only; and then ſet up 
the verdict, to cure the actual want of the other. If the court 
keeps to the effect of a verdict, as I contend, there will then be 
ſome rule to go by; but if they once leap over thoſe bounds, it will 
be hard to know where to ſtop. In Salk. 662. the plaintiff de- 
clared, that the defendant kept a bull, that uſed to run at men; 
but did not fay ſcienter: and held naught after a verdict, for the 
action lies not, unleſs the maſter knows of this quality; and we 
cannot intend it was proved at the trial, for the plaintiff need not 
prove more than is laid in his declaration, This caſe proves, that 
they go upon the preſumption of its being proved at the trial, 
where it is neceſſary ſo to be. 1 Sid. 184. treſpaſs for taking a 
hook : the defendant pleaded, he had a way to a wood over the 
land of the plaintiff, and was ſtopt by the plaintiff, who ſtruck 
at him with the hook, upon which he took it out of his hand: 
they went to iſſue on the right to the way, and found for the 
plaintiff: and moved in arreſt of judgment, that the plaintiff had 
not ſhewn the hook to have been in his poſſeſſion: and held 
by all the court, that if the trial had been on Not guilty, it 
would not have been helped, but here the defendant had by his 
plea ſhewn it to have been in the plaintiff's hand, and that he took 
it out. There is nothing of that nature in our plea, or that ad- 
mits a preſentation by the crown. The iſſue therefore to be tried 
not requiring the proof of a preſentation, or its being admitted 
from the nature of the iſſue; I apprehend the want of ſuch an 
allegation is not cured by the verdict, but the declaration remains 
Kill liable to that objection. | 3 TE. wo 


Lord Hardwicke delivered the reſolution of the court. 


In this caſe there are three things conſiderable, 1. Whether it 
be neceſſary to allege a preſentation. 2. If neceflary, then whether 
the commendam amounts to a preſentation, or excuſes the want of 
alleging one. And 3. Whether the verdict, which finds that the 


_ Queen was ſeiſed in fee, ut de uno grofſo, cures it. 


Upon 
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Upon the two firſt points the opinion of the court has been 
already intimated, and there is no occafion to ſay much upon them; 
only as it will be a proper introduction. to the laſt, And we are all 
of opinion, that a preſentation was neceſſary to be alleged, and the 
commendam will not ſerve the purpoſe; and therefore on thoſe two 


points the 


plaintiff in error is right : but upon the third point we 


are of opinion with the defendant in error, that the verdict has ſet 


all right. 


The authorities on which we found our opinion on the firſt point- 
were cited at the bar out of F. N. B. the rules whereof are the 
foundation of what is delivered in Hobart and Vaughan, who are 
the authors that have entred the deepeſt into, and treat beſt of, this 
ſubject. By them it appears, that as to this point there is no dif- 


ference between the crown and a ſubject. A preſentation makes a 
fee, and proves a fee, 
a plaintiff to ſhew, coment his ſeiſin aroſe ; this being incorporeal, 
and not to be executed by livery, Now a preſentation makes a 
ſeiſin, and ſhews at the ſame time how it aroſe, and is the proper 
evidence of it. 5 Co. 98. a. a preſentation by the grantee of the 
next avoidance avails the grantor, and ſo is the caſe put of a ſeiſin 
of ſervices by a guardian or leſſee for years. And it appears by the 
diviſions of Rolle's titles, 2 Hr. 376, 378. that he thought ſo, for 
he ſpeaks of ſhewing a ſeiſin by preſentation. Fitz. Quare impeait 


171, 


c. 8. are very ſtron 


exception. 


Vo I. II. 


but not a defective title. 


g. 


made, but the benefit of the act is attained by our over looking the 


As to the ſecond point, it may be admitted without prejudice to 
this point, that a commendam capere amounts to a preſentation; but 
this certainly is not ſuch a commendam, and ſo the defendant's 
counſel ſeemed to admit. ee 


To which I may 


add, that the law requires 


The third and laſt point is upon the verdict, and that we all 
| think has cured the not actually alleging a preſentation, - | 


The common learning is, that it cures a title defectively ſet forth, 
The words of the ſtatute 16 & 17 Car. 2. 


and on that act an actual amendment is never 


12 B 


J admit, that if a title is not implicitly found, it will be ill; but 
we think the title being found, which is a ſeiſin; it neceſſarily 
follows, that a preſentation muſt have been proved. 3 Mod. 162. 
The crown can only gain a ſeiſin, as part of the ancient patrimony 
of the crown, or by a title from a ſubject. If the firſt, (Which is 
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rather to <q b prefibhed) then it ond lab ks preſented to before 
or not. If preſented to before, it is an actual feifin : the crown 
cannot be uſurped upob, or Put to its writ of right. 6 Co, 49. 
2 Infl. 357. Co. Lit. 344. 6, Cro. Fac. 123. If there had been 
no preſentation. before, there mult have been a ſpecial caſe to have 
been counted on. If the crown derives its title from a ſubject, it 

muſt be either by uſurpation, grant, or office. If by aſk potion, 
that muſt have been by a preſentation. If by grant, a preſentation 


muſt-have been ſhewn, or a ſpecial caſe to excuſe it. If proof 


had been given of preſenting the laſt turn, that would have been an 
actual ſeiſin. If not the laſt turn, then there was a uſurpation, and 
the crown could gain no ſeiſin, and the verdict cannot be true. Fot 
at common law a uſurpation was rather ſtronger than a diſſeiſin on 
land; for the uſurper gained the poſſeſſion, and left the rightful 
patron a mere right: and in ſuch caſe nothing could paſs to the 
crown, either by grant or office, but a right to maintain a writ of 
right, and not a quare impedit. An advowſon appendant may be 
gained by ſeiſin of the manor; but an advowſon in groſs cannot be 
acquired, without that which is an actual Ry; 10 H. 5. 27. Pl. 7: 


I Leon, 154. 1 Mod. 281. 


The uſe of theſe caſes is, that if the preſentment admits the 
ſeiſin in groſs; it is to a common intent included in the verdict, and 
this will only be a title defectively ſet forth; in which caſe accord- 
ing to Hale, 1 Ven. 122. the court will intend any thing to make 
it good. Here needs no intendment, for it was of neceſſity to have 


been proved. 1 Sid. 218. is a very ſtrong caſe for this purpoſe. 


If the true ground be, that it is only to mew, coment he was 
ſeiſed; it is one of the leaſt defects a verdict can cure, becauſe the 
exiſtence of the thing is admitted, and the doubt only upon the 
manner of it. An heir muſt new coment heir; but if he does not, 


and the other does not damur, the 1 bim heir will cure it. 
I Lev. TX 


We are all therefore of opinion, that though this would have 
been ill on demurrer, yet it is now cured by the verdict ; and there- 
fore the — muſt be affirmed. 
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erm 

In B. R. 
philip Lord Hardwicke, . Mee. 
Sir Francis Page, Rut. 

Sir Edmund Pr obyn, Kut. Juſticer. 
William Lee, Eſq; 
John Willes, Eq; Attorney General. 
Dudley _— Eſq; Solicitor General. 


8 een 2 Regis. 


Pew verſ. Creſwell et ab, Churchwardens of st. Mary 
RKotherhithe. 


EW was libelled againſt in the ſpiritual court for a nuſance and Bounds of the 
incroachment on the church-yard ; to which he pleaded, that cburch-yard 
he was the owner of four tenements, which formerly ſtood on 8 rin, 

the ground in_ queſtion, and that his preſent building was upon the caurt. 
old foundation, and did not project further. And this not being a 
matter properly triable there, a prohibition was granted; for though 
interrupting the uſe of a church-yard, as a church-yard, is properly 


cognizable in the eccleſiaſtical court ; yet the bounds of it, which is 


Ly of freehold, ought not to be e e, there. J. 15 E N. B. 


A. 2 Roll. Alr. 137. Pl. 4. 1 Roll. Rep. 12. Mo, 413. 1 Sid. 
Butkr v. Telman, 85 5 | 


Dominus Rex verſ. Eaſman. 


N order was made at the ſeſſions, for diſcharging an appren- Annes ” 

tice; the maſter having oſcd-him unkindly, and refuſing to — ST 
provide "i and entertain him. Et fer criam, This order muſt out appear- 
be quaſhed, not for want of an original juriſdiction in the ſeſſions, — 


which maſter. 
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1014 Eaſter Term 8 Geo. 2. 
which has been often allowed them ; but becauſe it does not ap- 
ar the maſter was preſent or ſummoned, which it is plain the 
Uſing him act intended he ſhould be. Beſides, there is another fault, which 
_— is, that the reaſon given in the order is not a ground for their pro- 
cCeedings; for there is a power to oblige the maſter to receive and 
entertain him, and uſing him unkindly is too looſe. Vide Ji. 


12 Geo. 1. Rex v. Davie, ante 704. 


Between the Pariſhes of Whaddington and Tedford in 


Lincolnſhire. 
Though part "NN a ſpecial order of ſeſſions, it was Rated, that the pauper 
of the pur- contracted for the purchaſe of a houſe in Yhaddington tor 


: he pu * 
b ade! 39 J. and paid 97. out of his own money, and the remaining 30 / 


by another, was by his order paid by another perſon, to whom the premiſſes 
a? bd Bag were mortgaged for it: that the pauper had lived upon it four years, 

tlement may When the mortgage was forecloſed, and he turned out : and the 
be gained oa queſtion being, whether he had gained a ſettlement hereby, the 
9 C. 1. e. 7. ſeſſions adjudge that this was a fraudulent purchaſe, and conſe- 


quently no ſettlement gained thereby. 


Sed per curiam, The order muſt be quaſhed : the purchaſe 
money by 9 Geo. 1. c. 7. need only be 30 J. and the advancing 
ibe money by another makes no alteration. And the fact being 

ſpecially ſtated, we can judge as well as the ſeſſions, whether it 
be fraudulent or not. The circumſtance of his continuing four 
years ouſts all preſumption of fraud. 


Between the Pariſhes of St. Maurice and St. Mary Calen- 
der in Wincheſter. 5 


Executing of. I TPON a ſpecial order of ſeſſions, it was held, that executing 

3 the office of conſtable in the city at large, gave a certificate- 

certificate- man a ſettlement in that pariſh where he inhabited; though he was 

2 appointed by the corporation in general, and acted through all the 
nte 411, 


pariſhes in the city ; for he executes an annual office in the pariſhi, 
which are the words of the ſtatute. 
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1 Jenkins verſ. Bates. 4 


A HE plaintiff in error married, whereby her writ abated ; and dn Sp 
| * this being by her own act, and not the act of God, the tt cf x 
court gave leave to the defendant to take out execution, without party execu- 


giving time to the plaintiff to bring any writ of error coram vobis. tion hall go. 


Bourn ver ſ. Mattaire. 


N replevin, it was held to. be certain enough, being for 14 Replevin for 


14 ſkimmers 
and ladles, 
certain e- 
" nough. 


ſkimmers and ladles, without ſaying how many of each. 


Dominus Rex verſ. Francis et al. 


HE defendants were indicted at the affiſes in Somerſetfhire, & taking in 

1 for that they feloniouſly made an aſſault on Samuel Cox in 1 

the King's highway, and put him in fear, and 9 J. in money from from the per- 
the perſon of Cox did take, ſteal and carry away. Upon Not guilty 80 _ 

pleaded by all the defendants, the jury find this ſpecial verdict : 4 


ſpecial ver- 

| dicts it muſt 
That Samuel. Cox travelling on horſeback on the King's highway OD "xn, 

to Somerton fair, on a place called King's dozen hill in the county of party robbed 

Somerſet, ſaw all the priſoners in company together, one of whom _ rang 

was then lying on the ground: that Cox paſſed by them, and one 

of them (but which the jury do not know) called to Cox, and de- 

fired him to change half a crown, that they might give ſomething 

to a poor Scotchman then lying on the ground, who was one of 

the priſoners. Cox came back, and putting his hand in his pocket 

to pull out his money in order to give' them change, as they de- 

fired, he pulled out four moidores and- a Portugal piece value 

3/1. 125. and having the pieces of gold in his hand, John Francis, 

one of the priſoners, gently ſtruck Cox's hand, in which he held 

the gold, by means whereof the gold fell on the ground: that 

| thereupon Cox got off from his horſe, and ſaid to the priſoners, that 

he would not loſe his money ſo; and the ſaid Cox then and there 

Offering to take up the pieces of gold, which were then upon the 

ground, and in Cox's preſence ; the priſoners then and there ſwore, 

that if he touched the pieces of gold, they would knock his-brains 

out; whereby he was then and there put in bodily fear of his life, 

and then and there deſiſted from taking up the pieces of gold. That 

the priſoners then and there immediately took up the gold, and got 

on their horſes, and rode off with the gold; that Cox immediately 
Vo I. II. | 12 C ;, thereupon 
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1 purſued them, and rode after them for 8 half a wil. 
and then the priſoners ſtruck him and his horſe, and er that if 
he purſued them any farther, they would kill him; reaſon of 
which menace he was afraid to continue his purſvit any fa 7 rther; but 
whether upon the whole matter the prifoners are guilty: of the felopy 
and robbery. charged on them, the Jury doubt, and. pray the abc 
of the court. Er fi, &c. 


This ſpecial verdict vl the priſoner were ad into the 
King's Bench, where it was twice argued at the bar. And. upon 
the firſt argument the only queſtion was, whether a taking ; in the 
preſence be in point of law a taking from the perſon, and it was 


unanimouſly determined that it was. 


But then a doubt aroſe (which occaſioned the ſecond argument) 
whether it was ſufficiently found to have been taken in the preſence 


of Cox, it not heing ſaid} ſo in expreſs words: and after it had been 


argued in B. R. upon this point, it was ordered to be argued again 


at Serjeant-Tnn, hall, before all the Judges of England, where I at- 


tended: on behalf of the priſoners againſt Mr, Huſſey ; who argued 
far, the King, and inſiſted that here was ſufficient, found to conſti- 
tute the crime of robbery, it being found that Car was put in fear, 


and that the money was in his poſſeſſion, till one of the priſoners 
ſtruck it out of his hand; and the finding that the priſoners imme- 


| diately, took it up, excludes all poſſibility of męſue acts, ſuch as 


Cox's going away before they took it up; and that to excuſe them it 


ſhould have been expreſly. found, that Con did go away before the 


money was taken up, 


| Strange contra. 1 ſhall: not diſpute. but that a * in the pre- 
ſence. is, a, taking from the perſon, and: conſequently: a robbery, 
where it is, accompanied with the other neceſſary circumſtances, 
But the queſtion here is, whether this is found to be a taking in 
the K. of Cox. It is unneceſſary to cite caſes, to prove that 
on theſe verdicts. nothing is to be intended: Judges: have always 
guarded a againſt that with great caution. It has gone ſo. far, that 
where it JT indifferent which way the fact is to be n tbe 
turn of the ſcale is never given againſt the priſoner, And therefore 
in Keats caſe, 5 Mad. 287. Skin, 666, where on an indictment 
for killing his gardener the jury found that the maſter ſtruck the 
gardener, and the. gardener ſtruek the maſter, and the maſter gave 
him a mortal wound; the: Judges would not determine that the 
maſter ſtruck firſt, ſo as to make it murder: and yet from the 
manner of finding any. one would be lead to collect, that the ficit 
blow was given by. the. maſter. It muſt be agreed that here is no 
finding in expreſs words, that the taking was in his preſence, But 


* | it 


poſed. to the word mediately, and it will ſhew this to be a right 
conſtruction. It is not found when Cox got upon his horſe, or 
whethe he had. his horſe in his hand, or it was ſtanding at a di- 
ſtance; It is faid he immediately purſued them, by riding after 
them; this ſhews that immediately does not in this verdi&t mean the 
| fame as eo inſtunte, for Cox muſt have had time to mount, and 
obſerve which way they went, before he could purſue. The La- 
tin word immediate is not only rendered immediately, but alſo forth- 
with, and by and by, and in wirits that are returnable immediate it 
means as ſoon as may conveniently be, and without delay, If it 
ſtood upon the words then and there only, the legal operation of 
them is always taken to denote the ſame day and place, for a venue; 
ſo that to make this good the whole reliance muſt be upon the word 
immediately. It is not found, that Cox ſo much as knew they had 
taken up the money, for the words hut he would: not loſe his money 
ho, refer to the ſtriking it gently out of his hand, whereby it fell to 
the ground. When he remounted and purſued, he did not declare 
it was becauſe he would not loſe his money, but he might purſue 
them on account of the aſſault in ſtriking his hand. All the authors 
who hold taking in the preſence to be a taking from the perſon, 
ſpeak of it as a taking openly, and before his face. Stauf. 27. 
H. P. C. 73. 3 Lift. bg. Hawk. 96. Sti. 156. Now no body 
can ſay, but that on this finding it is poſſible the money might not 
be taken up in the preſence of Cox; and if there is but a bare poſ- 
libility of that, his preſence is not to be inferred, In the caſe of 


Mr. Huggins it was attempted to infer his conſent to the dureſs of 


Arne from circumſtances found in the verdict; but the court ſaid, 
though there was ever ſo ſtrong an evidence of conſent, yet conſent 
was a fact, and they could not judge on evidence of a fact. Whe⸗ 
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this this was ; taken up i in \ Cox' 8 — is A fact; 80 1 Wini were 
is ſtrong preſumprions of it, and that a man muſt be acquainted 
with the laudable exactneſs required in theſe proceedings, to//ſtart 
ſuch an objection on this verdict. But to one acquainted with the 
nature of them, and the averſion Judges have always ſhewn to infer 
facts from evidence, L apprehend t the objection” muſt n great 
„ | b . 


Js HE 


Su ppoſing it therefore uncertain, whether this thking was in the | 
preſence of Cox or not; 1 apprehend. there can be no doubt, but 
that the court muſt give Judgment for the priſoners. That is, they 
muſt give ſuch a judgment as the law would warrant, if it mea 
been found, that the taking was not in Cox's' preſence : 100 that is, 
that the priſoners are Not guilty « on this indictment. 


It would have been a circumſtance Very. ster in the caſe of 
Plummer (Kelyng 111.) to have found that the fuzee was diſcharged 
againſt the King's officers ; but the jury were filent as to that, and 
the court ſaid they could not take the fact to be ſo on bare evi- 
dence of the fact, but proceeded to give judgment, as if the fuzee 
had not been diſcharged againſt the King's officers, without ſending. 
it back to the jury to find it poſitively one way or the other. 80 
in the caſe of Meſſenger et al (Kelyng 79.) who were indicted for 
high treaſon in afſembling and pulling down bawdy-houſes, the ver- 
dict was ſilent as to Green and Bedell, whether they were aiding. and 
aſſiſting; and this, ſays K elyng, being a matter of fact, which ought 
to be expreſly found by the jury, and not left to the court upon 
any colourable implication from their being preſent, they two were 
diſcharged, without ſending it back to the jury for their further 
opinion as to the fact. In Kelyng 66. on a ſpecial verdi& it was 
found, that Thompſon and his wife were fighting, and Dawes endea- 
vouring to part them was killed by Thompſon ; and it not being found 
that Thompſon knew Dawes only intended to part them, it was beld 
manſlaughter, without ſending it back to the jury to' be certified of 
his knowledge. Keat's caſe before cited was ſo incertain, that the 
court could not determine who ſtruck firſt; and yet Holt Chief 
Juſtice was ſo averſe to a venire factas de novo, that he took ex- 
ception to the indictment, and it was quaſhed. And after this, 
was the caſe of Plummer, where Holt could not find a flaw in the in- 
dictment, and ſo the verdict ſtood. The cafe of Mr. Huggins 1s 
not a direct authority, becauſe the Judges ſaid there was no incer- 
tainty: but it plainly appeared, what their judgment would have 
been, if they had thought the verdict incertain, In that caſe it was 
found, that Huggins was once preſent at the room, and ſaw Arne 
under the dureſs: et adtunc et ibidem ſeipſum avertit, anglice turned 
array, and that Barnes, eodem tempore quo praed' J. Huggins ſeiſum 
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Alfter this argument the Judges took time to tonfider it. And 

this term the Chief Juſtice declared, that all the Judges, except Car- 

ter, Omas and Thompſon,. who only doubted, were of opinion, 

that the fact of Cox's preſence at the taking was not ſufficiently 

found, though there ſeems to have been evidence enough to wartant 

ſuch a finding. That the whole reſted on the word immediately, 

then and there ſerving only for a venue, and immediately was a word 

too looſe and uncertain. In Stephens's Thejaurus\ it is rendered cito 

and celeriter ; in Cowper, by and by; and in other dictionaries fine di- 
latione and. preſently. In legal proceedings it does not exclude all - Les. 5+. 
meſne times and meſne acts. In Oneby's verdict it is uſed five times Be v. Mit- 
to different purpoſes. In Mawgridge's twice. On the ſtatute 25" 
Els. c. 13. F. 11. the notice for hue and cry muſt be in convenient. 
time; and yet on declaring you aver that it was immediate, which 

is {ſupported by proof of a convenient time. The caſes cited ſhew, 
how nice the Judges have always been; and therefore, as here 
Wants one neceſſaty ingredient to make it a robbery, the priſoners 
muſt be diſcharged from this indiqtment. „ 


However we all think this a grand larceny, and therefore cannot When on ar- 
diſcharge their perſons, But as we cannot give judgment for a Jar- guing a ſpe- 


ceny, there muſt be a new inditment ; for we are confined to the yon Y e 
doubt of the jury, whether this be a taking from the perſon of Cox. offenſe it ap- 
5 | | o& pears the de- 
En g 12 Ek 4 „ .++-\+: fendants are 
They muſt be remanded to Semerfet/hire. We diſcharged Bur- guilty of a les 
ridge the other day, becauſe there no ſpecies of felony was found, crime, the 
| | : | WY court. will nof 
| diſcharge 
them. 
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Phili p Lord Hardwicke, Chie 22 
Hr Francis Page, Kut. 
Hr Edmund Probyn, Kut. 
William Lee, Eſq; 

John Willes, Eſq; Attorney General 
Dudley Ryder, Eſq; Solicitor General. 


Rege 


8 Georgii 2 


| Maund y werſ; Maundy. 


* 


N a a ſpecial verdict in ejectment for houſes in 1 Redl 
| ſquare, it was found, that Ventris Maundy being ſeiſed of 
\ the reverſion in fee of the houſes, which were of the value 


By a deviſe 
of ground 
rents on leaſes Y 
for years the 


reverſion of 260 J. per annum, but then let out on leaſe for fixty years at 


pores 22 l. per annum called a ground rent, and having ſeveral ſons and 

daughters, made his will in April 1696, in this manner, In re- 
*© ſpect to my wordly eſtate where with it hath pleaſed God to bleſs 
me, I diſpoſe of it as follows. To my fon Daniel I give 41. 
e per annum of my ground rent:“ and in like manner he parcels 
out the whole 22 J. to his children (except the eldeſt) “ his, her, 
«« and their heirs and aſſigns for ever; but as to Ventris, my eldeſt 
ce. and undutiful ſon, I give him, in hopes he may reform, 51. 
ßer annum due on blank tickets in the million lottery. And if 
* any of my other children die, their legacy to go to the ſurvi- 
<* vor, my ſaid undutiful ſon excepted, who is to have no ſhare 
798 Part thereof, nor no more ſhare or portion than I have be⸗ 
<« fore given him,” 


3 


- 


4 


The 


ſon brought an ejectment, inſiſting that the reverſion was undiſpoſed 

of; and that aner ſtrong the intention to diſimherit the eldeſt ſon 
appgated, -g if; in is undiſpoſed of, he maſt have it. But upon 
argument in G B. judgment was given againſt him if favour of the 
deviſees, and now that judgment was affirmed in B. R. 


WL Becauſe the i intention to paſs all his eſtate was plain froch the 
introductory part, where he declares his will was in reſpect of all 
his worldly eſtate, and that part where he ſays what his eldeſt ſon 
W Haves, and ——_ E | 1 

. The "SL is to tha younger children, * chat} ales, ; 
which cannot take effect, if their intereſt is only during the conti- 
nuance of the rent. And nothing is more common, than for people 
to ſpeak of their ground rents, when they mean the houſes and 
lands out of which they iſſue, 


g. The caſe of Kerry v. Dethick in Mo. 640. i is eh! in point; 
and though 4 in that caſe it is ſaid, the defendant was adviſed to bring 
a writ of error, yet that does not impeach its authority. 


— r 


Valentine veyſ. Fawcett. 


The piling leaſes being expired, hs heir of Ventris the eldeſt 


HE defendant was an overſeer of the poor, and was ſued for Writ of in- 


what he did in execution of his office; and on the trial a duiry awarded 
verdict was given for him, and the ſtatute 43 Eliz. c. 2. ſaying, - 


to ſu pply non- 
ſſeſſment of 


that he ſhall recover treble damages by reaſon of his wrongful vexa- damages. 


tion, with his coſts, to be aſſeſſed by the fame jury, or writ to in- 
quire of the damages, as the ſame ſhall require; he now moved 
for a writ of inquiry : which was oppoſed, for that it could only 
Iſſue when the plaintiff was nonſuit, after which the ſame jury 
could not go on ; whereas here the plaintiff appeared, and a verdict 
was given. 


Cheney's « caſe, Carth, 362. Salk. 205. 5 Mod. 118, 


Michaelmas 


But the court held the writ of inquiry ſhould iſſue. Vide 11 2 
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8 3 Marſham verſ. Gibbs. 


=\ O Not guilty in aſſumpſit the plaintiff demurred. Et fer 
curiam, Though it would be good after a verdict, yet it is 
ill on demurrer, and the plaintiff had judgment. 1 Lev. 


a 142. 


Between the Pariſhes of Seaford and Caſtle Church. 


N a ſpecial order of ſeſſions, it was ſtated, that the pauper 

Cp a was hired for a year, which he ſerved till the laſt twelve 
of the year days, when he went away without the maſter's leave, and ſtaid till 
prevents a ſet- after the year was up, when he returned for his cloaths, and was 
— paid the whole year's wages. And on conſideration, that if they 
once allowed this abſence for twelve days at the end of the year 

(which differed from an abſence in the middle of the year, which 

Was purged by taking him again) they ſhould not know where to 

19 7 it was determined that he gained no ſettlement. | 


I v7 * , — 


"Ol | Dominus 


Going away 
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Dominus Rex verſ. Epiſcopum Litchfield and Coventry. 


Mandamus iſſued to the biſhop, to grant a licence to Ruſb- The biſhop 
vorth a clergyman, who was nominated | uſher of a free 1 
rammar ſchool within his dioceſe; to which he returned, that a the character 
caveat had been entered by ſome of the principal inhabitants of the en, 8 
place, with articles annexed, accuſing him of drinking, inconti- 2 
nency, and neglect of preaching and reading prayers; and that the cenſes him. 
caveat being warned, he was proceeding to inquire into the truth of 

theſe things, when the mandamus came, and therefore he had ſuſ- 


pended the licenſing him. 


And without entering much into the arguments, whether the 
biſhop had the power of licenſing; the court held, that the return 
ſhould be allowed as a temporary excuſe, For thoygh the act of 
uniformity obliges them only to aſſent to and ſubſcribe the declara- 
tion, yets it adds according to the laws and ſtatutes of this realm, 
which preſuppoſes ſome neceſſary qualifications, ' which it is reaſon- 
able ſhould be examined into. | | 


Goodtitle verſ. Thruſtout. 


IN cjectment on demiſe of lord Gower, it was held no cauſe of Thou = 
challenge, that a knight was not returned on the jury, according there nerd be 


to the caſe of Holbourn v. Kingſton in the Houſe of Lords. no knight re- 
| | | turned on the 


Dominus Rex ver. Inhabitantes Bovindon in Hertfordſhire. 
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ment, unleſs the party was rated: for the rating is the act eee 


the pariſh, and not the other. And the ſettlement ariſes from the 
pariſh's giving that evidence of their being ſatisfied of his ability. | 1 


| 
T was held, that payment to the poor does not give a ſettle- Po gives 15 
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Franklyn verſ. Reeve. 
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ESE of a judgment e C. B. in treſpaſs, where after re- The recital of 
4 cital of the writ, the plaintiff counted for taking and carrying te wit way 


3 a a O aid a defect i 
away ſeveral loads of dung and ſoil, without ſaying zyſius querentis. 1 


And after verdict, that was objected, and held that this was ſuch a 
Vo I. II. 12 E defect 
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defect of title in the count, as could not be aided by the verdict; 
which aids not a defective title, but only a title defectively ſet 


Db, 


— 


But though the count was held ill, yet the court though i 
might be made good by the recital of the writ, which had ſhewn 
them to be the dung and foil of the plaintiff, and was to be taken 
as part of the declaration, according to the caſes in Cro. Fac, 526, 
1 Sid. 150, 187. 1 Keb. 699, 727. Lutw. 1509. 1 Mod. 219. 
And though it was agreed there was no original, (which otherwiſe 
they would have ſent for up by certiorari) yet as the want of that 
was aided by the verdict, the judgment ſhould be affirmed. 


Dod werſ. Saxby. 


Where there AA FTER the landlord had had a year's rent paid out of the 

are two exe- execution money according to 8 Ann. c. 17. there came in 

cutions the ** * : . a 

landlord can- another execution; and the ſheriff refuſing to levy him another 

not have a year's rent, he moved the court for a rule: but was denied, for the 

e e on intent of the act was only to continue a lien as to one year, and 
to puniſh him for his /aches, if he let more run in arrear. If the 


landlord had any thing to ſupport his demand, he might bring his 
action againſt the ſheriff. 


Tipping werſ. Smith. 


Award bet A N award was made (reciting that the defendant had beat the 
al for incer- / X plaintiff ) whereby it was awarded, that the defendant ſhould 


tainty, and #5 | 3 5 9 
= being final give ſecurity to pay the plaintiff an annual ſum for life; and that 


or mutual. all manner of proceedings (if any) depending at law ſhould be no 
farther profecuted. And upon demurrer this was held ill, being in- 


certain, not final or mutual, It was incertain, becauſe it did not 


determine what ſort of ſecurity ſhould be given: it was not final, it 
ſtaying only proceedings then depending (if any); ſo that if the 
plaintiff had brought no ſuit, he was at liberty ſo to do, or even to 
diſcontinue what was brought, and bring new ones. And it was 
not mutual, there being no releaſes, or any thing awarded to be 
done by the plaintiff, So the defendant had judgment. 
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9 Georgii 25 Regis In B. R. 


Philip Lord Hardwicke, Chief Juſtice. 
Fr Francis Page, Kut. 

Sir Edmund Probyn, Rut. O Juſticos. 
William Lee, Eſq; 
John Willes, Eſq; Attorney General. 
Dudley Ryder, Eſq; Solicitor General, 


Hopkins verſ. Neal and Newman. 
Prochein any H HE plaintiff ſued as an infant by her father the prochein 
no witneſs, amy, for an aſſault and battery: and the father was refuſed 
2 to be a witneſs by Lord Hardwicke at Niſi prius in Middle- 


ſex, he being liable to the coſts. 


Dominus Rex verſ. Pewtreſs et al. 


N aſſault was laid twenty-one different ways. And on motion 


Cannot ftrike _ | 
to ſtfike them out of the indictment, the court ſaid it could 


counts out of 


33 done, being the finding of the grand jury; but they thought 


the clerks in the crown-office ought only to draw the indictments, 
and then the court could puniſh them for the vexation, 
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Cox verſ. Robinſon. 


N aſumpfit the defendant pleaded a tender of four guineas, and _ 
brought the money into court: the plaintiff replied a ſubſequent pleadng * 
Jemand and refuſal, which on iſſue joined was found for the defen- tender cannot 
dant; who thereupon moved the court to have his four guineas be taken out 
again; which was refuſed, for it is admitted ſo much is due to the gant though 
plaintiff: and it is the ſame as if the money had been brought in on he has a ver- 


the common rule to ſtrike it out of the declaration. dict. 


Wallis verſ. Smith. 


ER curiam, Where common bail is filed by the plaintiff's at- Pradice. 
torney according to act of Parliament, that is not ſuch a general 
bringing the defendant into court as to warrant delivering a declara- 

tion by the by. And to prevent miſtakes, it would be proper to 

add to the bail-piece, that it was filed by the plaintiff purſuant to 

the. act of Parliament. | 


Bulſtrode verſ. Gilburn. 


and not the 


It appeared, that the plaintiff was prothonotary of the palace 1 

court, and the defendant his deputy; and that by articles it was 8 

agreed what the defendant was to have, and he covenanted to ac- new created 
count for the reſt; Theſe articles were before the ſtatute 12 Geo. 1. _— 

I c. 29. which requires aftidavits to be made in order to hold to bail, and A 

I impowers the officer who iſſues the proceſs, or his deputy, to admi- 

niſter the oath, and to take one ſhilling for ſo doing, The defen- 

dant from the making the act took the ſhillings, and paſſed ſeveral 

accounts with the plamtiff, who had never inſiſted. to have thoſe 

tees brought to account. But having now diſcovered that it was 

very advantageous, brought this action. And it was held by Lord 

Hardwicke, that though the defendant did the buſineſs, yet he 

ought to account with the plaintiff for the fee. For a deputy is in- 

titled to no more than he ſtipulates ſor ; and if he undertakes to 

execute the office, any ſubſequent addition to the duty of the office 

will not vary the contract, though it may be a reaſon to come to a 

new one, But he thought the preſent action not maintainable, the 

plaintiff having a covenant under hand and ſeal, which gave him a 

ny of an higher nature, and upon that point Ead the plaintiff 

called. | | | 
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Then the plaintiff brought an action of covenant in C. B. which 
was tried before Chief Juſtice Reeve: and he being of the fame 
opinion with the Chief Juſtice of the King's Bench, the jury by 
his direction found for the plaintiff. ' And upon allowing the defer. 
dant what they thought reafonable' for his trouble, which was 400 /, 
they found 3000 J. for the plaintiff. . 


Dominus Rex verſ Juſtices of peace of Middleſex. 


Vagrant mo- N order was made at the quarter-ſeſſions for raiſing 800 J. to 
ney ought to defray the expences of paſſing vagrants. And the ſtatute 


b iſed 1 1 ; 4 , | a . 
ly; but 12 Ann. c. 23. F. 13. directing the ſame to be raiſed as money for 
a previous County gaols or. bridges. is to be. raiſed ; exception was taken, that 


preſentment there was no preſentment of the grand jury to warrant this order, 


2 and that is required with regard to gaols by 11 & 12 W. 3. c. 19. 
neceſſary. and as to bridges by 1 Ann. c. 18, Sed per curiam, The reaſon 
why a preſentment was required in thoſe caſes is, becauſe it is a 
matter arifing upon view; but what is neceſſary for this purpoſe 
cannot be viewed by a grand jury, and therefore this exception was 


over-ruled. 


But there was another exception for which the order was quaſh- 
ed, vi2, becauſe it was to raiſe ſo large a ſum, and not ſaid for 
what time : ſo that it may happen, that a man newly come out of 
another county where he has contributed, may pay in this county 
for a time when he was no inhabitant nor had any property there: 
theſe orders ought to be quarterly or half-yearly at leaſt, within 
the reaſon of poor's rates, which are required to be monthly, leſt 
a man (ſhould pay for a time when he is not a pariſhioner, For 
this fault the order was quaſhed. 


The Bank of England verſ. Morice. 


Wherea bond L II E plaintiffs declare againſt the defendant as executrix of 
1 Humphry Morice her late huſband, in caſe, for money had 
the life time ö , 3 

of the teſtator, and received by him to the uſe of the plaintiffs. 5 


the penalty is 
the legal debt, and on the iſſue what is due muſt cover ſo much aſſets, but on a bond where the day of pay- 


ment is not come, the aſſets only can be covered for the ſum in the condition. 


The defendant pleaded a judgment, and ſeveral bonds, and arti- 
cles entered into by Mr. Morice, particularly a bond to Sir Willian 


Morice in the penalty of 53,000 J. conditioned for the payment . 
I on 26, 500 l. 
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26, 500 J. by inſtalments, all of which were paſt and paid at Mr, 
Morice's death, except one of 50007. and another of 1, 500 J. the 
days of payment whereof were not come at the time of the plea t 
ſhe alſo pleaded a bond to Thomas Yilfon in 5,000 l. for the pay- 
ment of 2, 500 J. at a day before the death of Mr. Morice: and a 
like bond to Duncan Campbel in 3, ooo l. conditioned for the pay- 
ment of 1, 500 J. at a day likewiſe paſt: and then concludes, that 
ſhe had not more than 1,000/, aſſets to anſwer the ſaid ſeveral 
ſums by the ſaid ſeveral bonds, articles, and judgment, due and 
payable. To which the plaintiffs replied, that on the day of exhi- 


cles and judgment due and payable, whereby ſhe could make ſatiſ- 
faction to the plaintiffs. TD 


And iflue being joined hereupon the jury find a ſpecial verdict, 
That Humphry Morice at his deceaſe was indebted to the plaintiffs 
in 28,993 J. 8s. 14. that the aſſets come to the hands of the de- 
fendant on the day of exhibiting the plaintiffs bill were 41,1 52 /, 
25. 5 d. that the money payable by the conditions of the ſaid three 
bonds, together with the penalties on all the other articles, and the 
judgment pleaded by her, amounted to 22, 182 J. 105. which being 
deducted from the ſaid 41, 152 J. 25. 5j d. there remained the ſum 
of 18,969 J. 12 5. 5d, That ſhe had not aſſets to diſcharge the 
penalties of thoſe three bonds, nor were they diſcharged : and that 
if the penalties on thoſe three bonds were not charges on the aſſets, 
then they find for the plaintiffs, that ſhe had aſſets to ſatisy them to 
the amount of 18,9697. 125. 5d. But if the penalties were 
charges upon the aſſets, then they find for the defendant, 


3 
_— 


This cauſe was argued ſeveral times. And this term the court 
delivered their opinions: which reſolution, together with my argu- 
ment for the plaintiffs, will be ſufficient to give a view of what was 


inſiſted upon by both ſides. 


Strange pro quer argued, That on this plea and replication the 
defendant can cover no more aſſets on account of the three bonds, 
than the ſums mentioned in her plea to be due by the conditions ; 
and that in order to intitle the plaintiffs to recover, it was not ne- 
ceſſary to prove aſſets to the amount of the penal ſums. 


To ſhew this I ſhall conſider, 1. In what manner ſhe might 
Fa Pleaded theſe bonds; and, 2, In what manner ſhe has pleaded 


As 


biting their bill ſhe had aſſets of her late huſband beyond what 
would pay and ſatisfy the ſaid feyeral ſums by the ſaid bonds, artie 
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"Abi to the gell, tba are two wWays of e 2 0 ths os 
bonds: 2. By ſetting out the conditions, and ſhewing what is dk. 
The firſt method of pleading is what chiefly occurs upon the entries 
and reports : and J admit that if they had been ſo pleaded. here, and 
ſhe had made the ſame concluſion, hit ſhe had not aſſets ultra what 
was due and pavable upon the bonds, whereon iſſue had been Joined; 


it muſt have been neceſſary to over· reach the penalties, for the court 


could not have taken notice of them as penalties, but as ſubliſting 
debts. The conſequence of this ſort of pleading is to driye the 
creditor into equity, in order to diſcover what is the honeſt debt, 
and prevent the executor from covering aſſets for more. This 
proved a great grievance, and therefore the courts of law endea- 
voured to redreſs it; either by encouraging and recommending the 
ſecond way of pleading, which is to ſhew the condition; or by ſuf- 
fering the plaintiff to ſet out the condition, and reply that the obli- 
gee would take leſs than the penalty, and that the bond was kept 
on foot by fraud: and a ſlight evidence has been admitted as proof 
of it, and courts have leaned ſo ſtrongly againſt theſe pleas, that it 
has been held ſufficient to falſify any part, and thereby intitle the 
plaintiff to judgment, as if he had falſified the whole. Carth. 196, 


431. And this diſinclination in courts of law to ſuffer executors to 


cheat the creditors by covering more aſſets than really had been ap- 


plied, drove executors to ſtate their cafe according to the real juſtice 
of it at once: which was by ſhewing, that the bonds were condi- 
tioned for payment of leſs ſums, and that there was really ſo much 
due, which they craved an allowance of. This is the ſecond way of 
pleading 1 mentioned, and ſtands much encouraged by the firſt in- 
ſtance of it, in 1 Vent. 354. Page v. Denton, where the court 
ſaid, that if men would plead their caſe ſpecially, it would fave 
many a ſuit in Chancery: and Chief Juſtice Holl reconimends it for 
the lame reaſon in Salk. 312. 


In the preſent caſe the defendant has taken this advice, which 
is the ſecond thing I propoſed to ſpeak to, viz. in what manner 
ſhe has pleaded. The conditions of all the three bonds are ſet out, 
and a computation made by her of what is really due for the prin- 
cipal and intereſt on each ; which (to take a given ſum) I may ſay 
amounts to 8,000 J. and this (ſays ſhe) remains due and payable, 


and the Fonds are ſtill in force; and that ſhe has adminiſtred all 


the aſſets but 1,000 /. which is liable to the payment of the ſeveral 
ſums by the bonds, articles and nn due and payable. 


1 muſt admit, that ſhe has not in words at length confeſſed that 
this 8 000 J. is all that remained due, by adding the negative words 


of 
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of the caſe, I inſiſt it muſt be ſo taken upon this plea. The rule 
of law is, that every man's plea ſhall be taken moſt ſtrongly againſt 
the pleader, for he is preſumed to know his own caſe beſt; and I 
am pretty confident that no caſe can be ſhewn, where the court 
either preſumed there might be more due than the defendant ſhewed, 
ot expected the plaintiff to reply that there was no more due. And 
it would be a trap if they ſhould, for either it would be material in 
in the replication to ſay ſo, or not. If it be material, then iſſue 
may be taken on it, and the defendant by faying ſo much is due 
dtaws in the plaintiff to ſay there is no more, and proves the iſſue 
by falfifying his own plea. If it be not material, then it muſt be 
taken upon the plea, that the ſum mentioned is the ſum due and 
no more. In Co. Litt. 303.6. the rule is laid down, ambiguum pla- 
citum interpretari debet contra proferentem. If this then be neceſſarily 
implied on the plea, it muſt be taken in as part of the caſe, though 
not ſo averred in the replication. And as to replications, it is a 
general rule, that in all caſes but the plea of Nul agard fait, it is 
ſufficient for the plaintiff to meet the plea, and falſify the excuſe, 
Salk. 138. and that we have done in the preſent caſe, 
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Tt is a general rule, that the ſame word in the ſame inſtrument, 
will, or record, muſt have the ſame ſignification; unleſs it mani- 
feſtly appears, that there is a neceſſity to put a different conſtruction. 
In the plea, what ſhe ſays is due and payable on theſe bonds, Ce. 
is (for inſtance) 8,000/. Says the replication, you have aſſets u/tra 
what is due and payable by thoſe bonds, 1. e. aſſets above 8,000 J. 
you can pay what you ſay is due, and have money to pay me allo ; 
the words of the replication are, ad ſatrsfaciend” ſeparal' denar "778 
praedict per ſcripta obligatoria &c. debita et ſolubilia. Now the word _— 
praedifP muſt refer to the laſt antecedent, which is the leſſer ſums = 
and not the penalties. There is no diſpute between the parties what 
is the ſum due, the plaintiffs ſubmit to take it on her ſhewing, and 
upon that foot go into the account. And a man muſt be en- 
dowed with a very legal underſtanding, to conceive how it is poſſi- 
ble, that the penalties can upon ſuch pleading be ſaid or underſtood 4 
to be taken into the account. 8 8 
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But the objection is, that at law the penalty is the debt, and 1 
therefore when the plaintiffs in a legal proceeding ſpeak of what is . 
due by the obligation, they ruſt mean the ſtrict legal debt, to be i 
relieved againſt which there muſt be a ſuit in equity. And I own 
that there are caſes, in which to many purpoſes it is ſo confidered : 
but the laudable endeavours of courts of law, to let in as much 
equity as they can, have in this inſtance overcome that conſtruction. 
It will not be diſputed, but that upon the iſſue of plene adminiſtra- 
vit an executor can be allowed no more than the leſſer ſum and 
Tor. 1... 12 G intereſt: 
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intereſt; nay where upon the: preſent plea judgment was taken of af. 
iets quando aceiderint, and a ſeire focias brought ; the Chief Junice 
pf the Common Pleas, before Fog it was tried, would allow no 
more ta be covered than a court of Equity would do. "In the eat 
VVV 
what was the copfiruftion of the word -deb7- in the acts abou; 
bankrupts : the caſe was, that the bankrupt gave a bond condi. 
tioned. to leave Martha Latimer 400 J. if ſhe married, and ſhoulg 
Ii. 13 IF8Eh cot nd3 awd GIS es g * 047 ATA #1 7 F 
Turviye him ; both facts fell out ſo 5 and, the executor of the bank- 


Tupt was ſyed, and pleaded. the vir and diſcharge : and on 


argurpent it was moch inſiſted, that the tatute 5 Geo. 1, c. 24, had 
diſcharged the bankrupt from all debts contrafed ; and according to 
the rule of law, this was debitum in pracfenti, and conſequently they 
contracted,” and fo releaſed : the court allowed the general doctrine, 
that to many purpoſes it was fo; but held, that in that inſtance 
another ſenſe was to be put upon it, wiz. a demandable debt, that 
being what was meant by the Parliament, and they were not bound 
down to the ſtrict legal notion of a debt, In the preſent caſe I ap- 


prehend there is as little reaſon to bind us down to the ſtrict legal 


notion, as in that. 


In Page v. Denton, 1 Ven. 354. debt upon bond was brought 
againſt an executor, who pleaded that the teſtator was indebted to 
bim by an obligation, the condition whereof was to pay rent, and 
that at the time of the teſtator's death there was 300 J. due for rent, 
and he had but 60 J. affets to pay ſuch rent. The plaintiff replied, 


that but 30 J. was due for rent at the time of the teſtator's death, 
which the court held to be a good replication, although the penalty 


1 - 


of the bond r at the time of the teſtator's death; for if 
a bond due to a ſtranger is forfeited, and this is pleaded by an exe- 
cutor, and that he has not aſſets ultra; it is a good replication to 
fay, that the obligee would have taken his debt in full; and it ſhall 
be a bar for no more; and here the defendant ought to take but his 
debt due: and the court ſaid, that if men would plead their caſe 
ſpecially, it wonld fave many a ſuit in Chancery. The true reaſon 
of this caſe muſt be, that by the defendant's diſcloſing in his plea 
the condition of the bond, and alleging that 300 J. was due for the 
rent, he thereby waived the penalty of the bond, and made his de- 
mand only for the rent: and if by ſuch plea more was alleged to be 
due for rent than was really due, the plaintiff had a right to reply, 
that only ſo much was due. In the preſent cafe the defendant 
might have pleaded the penalties, without ſetting out the condi- 
tions, ſhe ſhews that ſhe did not intend to cover the aſſets with the 
penalties, but only for ſo much as would anſwer the conditions. 
That. caſe therefore differs from the preſent in this reſpect, that 
ee OT: ee N 


- 3 
A t : > 


the ple 


has been always underſtood, that the plaintiff is by that pleading de- 
eee 
is really, due: and when ſhe ſays ſo much is due, and the can only 
pay that, and the other fide ſays you have more than ſufficient to 
pay what 15 due ; it cannot be doubted, but that they both meant 


the ſame thing. 


It is the endeavour of all courts, to bring the deciſion of cauſes 
to that which is the real juſtice and merits of the caſe: what that 
is in the preſent inſtance, cannot bear a moment's diſpute: neither 
can it bear a diſpute, what the defendant claimed an allowance of: 
it would therefore be very harſh, to ſay ſhe ſhall be allowed more 
than in juſtice ſhe claims or is intitled to. Nor can this be done, 
but by determinipg, that a different conſtruction is to be made 


of the words, the ſaid money due and payable, in the plaintiff's re- 


plication, than in her plea; which I have before ſhewn to be con- 
trary to the rules of conſtruction, and I am ſure is contrary to the 
Fe of the Cale. TEM 


Suppoſe the plaintiffs had replied, that the obligees were willing 
to take the ſums mentioned in the plea, and that the bonds were 
kept on foot by fraud : I ſhould much doubt, whether that would 
be good. Becauſe the defendant would have faid, you miſtake my 


plea, I oo inſiſt to cover 8,000 I. by theſe bonds, and you ſay 


3,000 J. only ought to be covered, in which we agree. Our con- 
ſtruction does the defendant no injury. The contrary introduces a 
manifeſt injuſtice; and as the law is already hard enough upon cre- 
ditors, there is no reaſon to introduce a new hardſhip. 


Whatever the caſe may be as to Wilſon's and Campbell's bonds, 
Which appear to have been forfeited in the life of Humphry Morice ; 
yet it is apprehended, that as Sir William Morice's bond was not a 


torfeited one, the caſe upon that bond might be diſtinguiſhed from 


the 
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Lord Hardwicke delivered the reſolution of the court. 


There are three points conſiderable in this caſe, 1. Whether 


upon theſe pleadings the penalties, or the leſſer ſums, ought to be 


conſidered as the debt due to Wilſon and Campbell. 2. Whether 


there is any legal difference between thoſe bonds, and that to Sir 


William Morice. And 3. What judgment the court can give 


upon this verdict, conſidering the opinion they are of. 


As to the firſt, there is nothing more certain, than that when 
the day is paſt, the penalty is the debt, and the remedy was in 
equity. It is admitted, the defendant might have pleaded the obli- 
gation only; but it is contended, that here ſhe has claimed only the 
leſſer ſums. And my brothers Page and Probyn and myſelf (my 
brother Lee declining for particular reaſons to give any opinion) 

think, that the penalties on theſe two bonds ought to be conſidered 
as the debt at law, 3 


1 The ancient way of pleadipg was only to ſet out the bond, and 
ſo are the old entries; I cannot find when this was departed from, 


but believe it was, when the Judges found what inconvenience it 


was to plaintiffs in not ſetting out the whole, as appears by the caſes 
of Page v. Denton, Parker v. Atfield, from which it was argued 
for the plaintiffs, that when the condition ſhews what is due, why 
ſhould more aſſets be covered, or how are ſuits in equity avoided? 
This weighed greatly with me a long time. But upon great deli- 
beration I am of opinion, that thoſe obiter ſayings are not ſuffi- 
cient, and that this way of pleading may ſtill have great uſe. 


The plaintiff cannot have oyer, becauſe the defendant is not ſup- 
poſed to have the bond, and therefore makes no profert of it: he 
cannot tell whether it be a bond for payment of money, or per- 
formance of covenants, and muſt therefore be forced to bring a bill 
in equity for a diſcovery to reply by. All this is avoided by the 
ſpecial way of pleading ; and therefore ſatisfies the expreſſion, That 
it will ſave many a ſuit in equity. The penalty is a ſecurity for 
coſts, and on the act for amendment of the law ſome coſts muſt be 
Mcurred, before a motion to pay can be received; and this is a.lo!s 
he may ſuſtain by taking it ſhort upon his plea, without putting the 
plaintiff to ſhew ſome fraud; and it may be dangerous for us to 
blend the rules of law ang equity together, 
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The caſe of Page v. Denton at firſt ſight ſeemed ſtrong for the 
laintiffs. But conſidering it as a bond to the executor, who would 
retain, and not a bond to a ſtranger ; it could not be replied to as 
fraud, for it was payment in his hands, and the ſame as if a ſtranger 
had been paid the leſſer ſum and intereſt, 2 


The caſe of Thompſon v. Hunt in 3 Lev. 368. (and which is 
mentioned as law in Luta. 4 50.) is ſtrong for the defendant. For 
though there the penalties only were pleaded, and the conditions 
appear in the replication, whereas here it is all in the plea; yet that 
makes no real difference, for when in the rejoinder the defendant 
took iſſue on the penalties, he admitted the replication, and ſo made 
it part of his plea. 


It was inſiſted here, that the defendant by the manner of her 
leading ſeems only to claim a protection for the leſſer ſums, and 
the concluſion of her plea relates to that. This at firſt ſeemed to 
have weight, but upon a nice inſpection, there appears a variation 
in the expreſſion, one being due and unpaid, and the other due and 
payable, But there is a more ſubſtantial anſwer, for as to the arti- 
cles the penal ſums of them are averred due, and therefore the 
eneral words cannot ſometimes refer to the penalties, and at other 
times to the leſſer ſums. And though it was objected, that there is 
no precedent of a replication per fraudem, where the condition is 
ſet out; it may be anſwered, that there never was a precedent of a 
plea worded as this is. 


or 
1 


As to the practice at u privs on plene adminiſtravit; it may be 
the executor deſires no more allowance, to avoid a ſuit in equity. 
And on the trial in C. B. on the /czre facias there, it appeared the 
leſſer ſums had been received, and the bonds delivered up. 


Whatever therefore my firſt thoughts were, and how much ſo- 
ever the law of executors wants alteration ; we think, that as to the 
two bonds which were forfeited, the defendant muſt have an al- 
lowance for the penalties : and we muſt fare deciſſis. 


2. The next thing to be conſidered is, whether the bond to Sir 
William Morice differs from the others. And we are all of opinion 
it does, inaſmuch as there the former inſtalments were paid, and the 
other two the time was not come for: and it is no more than a 
bond for payment of money at a time to come, which 1s certainly 
pleadable. 1 Roll. Abr. 925. Cro. Car. 263. But then it ſhall cover 
no more than is due; for the force of the bond is ſuſpended, till 


the condition is broken, which appears by the manner of pleading 
Vor. II. 12 H it, 
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Hilary Term 9 Geo 
it, Cro. Eliz. 315. where the claim is only for the 20 J. in the con- 
dition. 3 Lev. 57. Here it is in her power to fave the penalty 
and aſſets ſo to do are admitted by pleading: it will be a devaſtavit 
in her to ſuffer the affets to be further charged. 1 Ven. 198. 2 Lev. 
139. Another reaſon to diftinguiſh this is, that per fraudem could 
not be replied ; for it is no fraud not to pay before due. 


3. The laſt thing is, what judgment can be given upon this opi- 
nion. And this is matter of great difficulty, for the aſſets are 
found in one intire ſum ; and the queſtion is, whether we can ſever 
them, or muſt not award a venire de nova. And we defire to have 
this ſpoke to, ph 


At another day therefore Strange argued, that the court being 
of opinion, that the penalties of two of the bonds ought to be 
allowed, but not the penalty of the third; the plaintiffs might have 
the benefit of this opinion, by adjuſting the account of aſſets, and 
making the defendant a proper allowance, without awarding a ve- 
nire de novo. | 


- Two things are to be confidered : 1. What allowance ſhe is in- 
titled to; 2. How it can be made her on this record. | 


As to the firſt the account ſtands thus: Wilſon's penalty is 5,000, 
of which ſhe has been allowed for the leſſer ſum and intereſt 
2, 520 J. ſo there remains to be allowed 2,480 J. Campbell's penalty 
is 3, 000 J. Already allowed 1,540 J. remains to be allowed 1,460 J. 
On Sir William Morice's bond, allowing intereſt for each of the 
two inſtalments unpaid, even to the time of payment, it will be 
370 l. which added to the 2,480/. and 1,460/. makes in all 
4,310 J. which 4, 3 10 J. being deducted out of the aſſets found, 
being 18, 969 J. 125. 5 d. there will remain in her hands liable to 
make us ſatisfaction 14, 699 J. 12 5. 5 d. = 
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The ſecond queſtion is, how this allowance can be made her on 
this record. As to the 4, ooo J. part of the penalties, they appear 
upon the record; and as to the intereſt computed, the times appear, 
and the court muſt take notice what is legal intereſt, it being ſettled 
by act of Parliament. What then ſhould hinder the court from 
making theſe deductions, which upon the evidence laid before them 
it appears ſhe is intitled to ? 


My Lord Hobart 54. ſays, However a verdi& ſeems to ſtray, 
and conclude informally, or not punctually upon the iſſue, ſo as 
you cannot find the words of the iſſue in the verdict ; yet if a ver- 
dict may be concluded out of it to the point in iſſue, the court me 
wor 
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y Term 9 Geo 2. 


+ id verdich which is the words of {ay gents, is not expedted to 
be ſo exact a and therefore the court will make a reaſon- 
able intendment. Here the court can conclude exactly what the 
nantum of aſſets is, which the defendant is to be charged with, and 
can preciſely determine it. In the common caſe of a verdict for 
more than the plaintiff declares for, the court takes notice of that, 
and takes care to adjuſt the difference, 80 is The. Ent. 458; 


2 Book of Fudg. 151, 187, 165. 


In the preſent caſe the entry may be, quia videtur curiae, that 
the penal ſums in two of the bonds, and intereſt for the remainder | 
of the other, ought to be allowed the defendant, and that therefore 
the jury have charged the defendant with 4,310 J. too much aſſets ; 
ideo that 4, 3 10 l. ex afſenſu querentium, being deducted out of the 
aſſets found, let the plaintiffs have judgment to recover the reſt, 


There is no difficulty upon the ſpecial concluſion of the verdict, 
whereby the jury have left it to the court, only on the point 
whether the three penalties ought or ought not to be allowed, and 
have not in their finding provided for the middle caſe, which has 
now happened; for this muſt be conſidered as leaving the whole = 
3 matter at large to the court, who muſt conclude as the jury ought 1 
1 to have done, on a general verdict. 9 


2 Suppoſe on the trial the Judge had given the preſent opinion, x 
YZ muſt not the jury have found 14,659 J. 125. 5d. aſſets? Inſtead 2" 
= of this they have ſtated the facts on record, and left the court to i” 
make the concluſion. 


The caſe of Hays, Hil. 1 Geo. 2. ante 844. is in point. He was 
indicted 1. for forging a bond, 2. for publiſhing /uch bond ſo by 
him forged, and 3. for publiſhing à forged bond, knowing it to be 1 
forged: he pleaded Not guilty to all three. And a ſpecial verdict f 
was given, that he forged a bond in the words and figures follow- 
ing, and that he publiſhed the ſame ; but they ſay nothing of the Wo 
third offenſe ; and conclude, that if upon this evidence the court is 1 
of opinion he is guilty of the facts charged in the indictment, then 
they find him Guilty; and if the court think him Not guilty, they 
find accordingly. Upon argument the court was of opinion againſt 
the defendant, but held they could not give a general judgment, 
that he was guilty of all the three offenſes, the evidence only war- 
ranting the two firſt; and as the laſt was not confined to the ſame 
bond, or if it was yet every publication being a diſtinct offenſe, 
there was no fact found to warrant a conviction for the laſt, But 
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then they ſaid, they were not tied up by the ſpecial concluſion, but 
that the whole evidence being laid before them, they were to do 
what the jury ought to have done; and therefore they adjudged 
that upon the matter referred to them by the jury, it appeared to 
the court, that the defendant. was guilty of the forgery and firg 
publication, and not guilty of the reſt, This being à criminal caſe, 
and in point, puts an end to all difficulties about the ſpecial con- 
clufion. mY 5 


* 
* 


a 


Et per Chief Juſtice, J am glad this has been argued, being 
thereby confirmed in the method I propoſed to put it into: and 
Hays's Caſe is in point, where the court made the jury give two 
verdicts, one for the King and the other for the defendant. And 
we can adjuſt the allowance to be made, without introducing or 
ſuppoſing any new fact. The caſes of ſevering damages which are 
intice, are ſtronger than the diviſion of aſſets. In Town/. 2 Jud. 
117, 151, 189. the entries are as that in Thompſon, and they war- 
rant our giving judgment in the manner that is prayed on the behalf 
of the plaintiffs, And judgment was entered accordingly, 
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_- Faſter Term 
9 Georgii 2 Regis. In B. R. 


Philip Lord Hardwicke, Chief Juſtice. 
r Francis Page, Kut. 
Hr Edmund Probyn, Kut. Juſtices. 
William Lee, Eſq; J 

John Willes, Eſq; Attorney General. 
Dudley Ryder, Eſq; Solicitor General. 
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Dominus Rex verſ. Carpenter. a e 74m 14m iN 

£4. A Ce-. 2 . > & . Kue, Z 1 

| de IK. 

Rule was made for the defendant to ſhew Gaule againſt an Coſts given oa 1 

information 1 f fo, to ſhew by what chere a 1 

information in nature of a guo warranto, to ſhew by what ,, car ante. i 

warrant he claimed to vote in the election of mayor of * 
Exon ; on pretence that the right was reſtrained to reſident freemen, 
which the defendant was not. And on ſhewing cauſe, it appearing 
clearly, that both by the charter and uſage the defendant was intitled 
to vote ; the court diſcharged the rule with coſts, Quod nota as to 


coſts. 


Hall verſ. Howes. 


IH E defendant was ſurrendered by his bail after judgment, No ſpecial 
Land lay two terms without being charged in execution: after 2 * 
this he ſuperſeded himſelf, And then the plaintiff brought debt after" Geer 
upon the judgment. And the court held, that common bail only 9ant has been 
ſhould be required, it being the plaintiff's own laches, not to detain i OUT 
him when he might: and it was ſaid to have been ſo ruled Hz. 
S Geo. 2. in B. R. Clever v. Jordan, and to be the conſtant prac- 
tice in C. B. 
Vor. II. TP + Rogers 
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Where two 


parcels of 


ES are di- 


ſtinctly let 


Kogers verſe 1 Ga 
TT N reſpaſy for his goods, the deten at juſtifies, Ry . wg 


miſed ſome tenements to the plaintiff for one term, and others 
for another term; and there being rent arrear on both demiſes, he 


there cannot diſtrained the goods. And on demurrer it was held ill, for theſe being 


be a joint di 
ſtreſs for both 


rents. 


No bill of 


exceptions 


lies on ſum- 


mary pro- 
ceedings a- 


bout ſettle 


ments. 


* ©, 


ſeparate demiſes, there ought to have been ſeparate diſtreſſes on the 
ſeveral. premiſſcs ſubject to the diſtinct rents: and no diſtreſs on 
one part can be good for both rents. The n had ep 


7 The King wo the Inhsbitants of Preſton on | the Bil in 
Cheſhire, 


ON appeal to the ſeſſions from an 0 of two juſtices, 
the ſeſſions affirmed the order, refuſing to ſtate the caſe ſpe- 
cially, Whereupon the pariſh to which the fauper was lent ten- 
dered a bill of exceptions, wherein the fact was ſtated, that the 
* pauper had executed the office of pariſh clerk in the pariſh from 
whence he was removed, notwithſtanding which the ſeſſions had 
determined 1t no ſettlement, it not appearing how he came to be 
nominated to the office : and this bill of exceptions was ſealed by 
two juſtices, and returned up with the orders. 


And upon the merits the court was clear, that the juſtices had 
erred, the executing the office being indiſputably a ſettlement. But 
the great doubt was, whether they could take the merits into con- 
ſideration; ; it being objected, that a bill of exceptions would not lie 


in this caſe of a ſummary proceeding on a new juriſdiction given 
by act of Parliament, where the proceedings were always in Engliſh, 


and the words of the ſtatute being aliquis implacitatus, which mean 


a proceeding by the courſe of the common law in a civil ſuit, 


And Salk. 284, 263. 
104. Cro. El. 751. 


Cartb. 394. I Lev. 68. 
Co. Lilt. 72. a. were cited. 


1 S/d. 84. 5 C0. 


On the other hand it was inſiſted, that the word u/trcrari 
would take in the ſeiſions. 4 If. 427. Rvley's Placita Parl. 659. 
That in the caſe of Lever pole it was determined to lie on proceed- 
ings in the petty bag. That it was never determined not to lie in 


criminal caſes, except in Sir H. Vane's caſe; where the only reaſon 


given is, that it would take up too much time at an aſſiſes. And 
in Lamb. lib. 4. c. 13. it is mentioned, that juſtices of the peace 
may ſeal a bill of exceptions upon an indictment. 


Sed 


4 


* FH 
1 
—_ 


* „ 
+ REEL 
rg 


Sed per curiam, Though it has been often wiſhed that ſuch a 
bill would lie in caſes of ſettlements, where juſtices often take too 
great liberties ; yet the inconveniencies will be fuch as out-weigh 
any benefit that might ariſe in a particular inſtance. It will multi- 
ply expence, and make ſummary juriſdictions uſeleſs. Lord ' Coke 
conſiders it only as lying in actions, but is filent as to ſummary or 
criminal proceedings. And though Lambert is as cited, yet it is 
only what he-delivers as from Marrow, and has never been followed 
by any judicial opinion. It was the intent of theſe acts, that what 
the juſtices do ſhall be final as to fact, and every thing but the law ap- 
pearing upon the face of the order. It is alſo a ſtrong reaſon, that 
error will not lie, for it is only where the cauſe comes by writ of 
error or return, that a bill of exceptions can be debated, In a trial 
at bar it is never argued, but in the ſuperior court on error. We 
give no opinion as to criminal caſes, in which Lord Raymond doubted 
Hil. 2 Geo. 2. Rex v. Bunch, which was the caſe of a libel, and 
the Attorney General put an end to the queſtion by withdrawing a 
juror, The never attempting ſuch a bill, when we all know there 
I have been many occaſions for it, is a ſtrong argument againſt it. 


r F 

Wees INN CIA IAIN 
" ö * k : x . 
N "6. 


— 
2 ä * 5 ä 
W Jn 
W 
( es oe on AT RAI 
. . 
r- r 8 


Et per curiam, Let the rule for confirming the order be taken 1 1 
ſpecially, the court being of opinion, that no bill of exceptions lay. 1 


Dominus Rex verſ. Wright et ux'. 9 


HE defendants were indicted for a conſpiracy, and the que- On indict- „ 
| ſtion was, whether they could be admitted to defend in for- ments che de- 
ma pauperis. And upon conſideration and ſearch of precedents, 8 
the court was of opinion they might: for though it is not within iz forma 
the ſtatute 11 Hen. 7. c. 12, which relates to civil ſuits only; yet it .. 
might be reaſonable to do it on indictments at common law, where 
the proſecutor, who can have no coſts, is not prejudiced. And the | 
inſtances vouched ſhew it to be the courſe of this court. In the = 
Exchequer indeed there was a proviſion by 2 Geo. 2. c. 28. for 4 
defendants in Cuſtom-houſe cauſes, but that might be thought ne- 1 
ceſſary, there being no ſuch practice there. A rule was made on 
oo ay affidavit, for the defendants being admitted in forma pau- 18 
beris. | | 
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Dominus Rex verſ. Morgan. 


: 


CN an information in nature of a quo warranto for the office 


The ſtatute 
— of burgeſs of Car diſfe, a recognizance was taken as upon the 
extends to ſtatute 4 & 5 V. & M. c. 18. and not being tried within the year, 


the court was moved for coſts againſt the proſecutor; which was 

oppoſed, on pretence that theſe informations were not within the 
act, which ſpeaks only of treſpaſſes, batteries, and other miſde- 
meanors. Sed per curiam, A uſurpation is a miſdemeanor, and the 
practice of taking recognizances is the beſt expoſitor. | Beſides, this 
has been determined in Sa/k. 376. But as here has been no verdict 
or judgment, it muſt not be coſts generally, as on ꝙ Ann. c. 20. 
but reſtrained to 20 J. as on the 4 C 5 V. & M. . 


caſes of gu 
WARYYANTO, 


Sir William Halton, Baronet, verſ. Haſſel. 


Fines to Eu A* nifi prius in Middleſex in an action brought for a fine of 
28 75 J. on admiſſion of the defendant to a copyhold. It ap- 


proved value. peared that the premiſſes were of the value of 50 J. per annum, 


e ee ee and a year and half being 751. was aſſeſſed: the defendant inſiſted 
0 pay only 24 J. it appearing his rent was but 16. the reſt ariſing 


. ͤ Kö © ® 


from improvements made under an old leaſe by licence of the lord, 


„And Lord Hardwicke was of opinion, that the fine ſhould be {et 


. 


au fg oc, an according to the preſent improved value, which is all the lord has 
Err al ng A 


to look after; and if it was otherwiſe, this might open a door to 
defeat the lord in a great meaſure. So there was a verdict for 751. 


Ambroſe verſ. Clendon. At Guildhall, 


Though a N this caſe it was ruled, as in Toms v. Mytton, Hil. 13 Geo. 1. 
age 6 ; ante 744. that if the debt of the petitioning creditor appeared 
contract debt, to be contracted after the act of bankruptcy, it could be no ground 
” * «+ oor a commiſſion; but where A. had 100 J. owing on ſimple con- 
bankruptcy, tract before an act of bankruptcy, and one is afterwards ſecretly 
the imple committed, and then a bond taken; it ſhall not fo far extinguiſh 
contract 15 not the ſimple contract, as to deprive the creditor of petitioning for 3 


extinguiſhed. n 
S commiſſion. 
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Dominus Rex veiſ. Nunez. 


* 
4 


the eiſe made” by the plaintiff was, that ſhe gave the defen- nv vo wi: 
dant a note for twenty guineas, which he promiſed not to put in gjamen for 
ſuit againſt her, but to take it of a debtor of the plaintiff's : not- perjury in de- 
withſtapdiog which he had ſued her, and therefore ſhe prayed an gement bot 
injon@on.- The defendant denied any ſuch agreement. And on t put it in 
this denial the perjury was aſſigned, and the plaintiff called as a ſuit. 
witneſs, on the authority of Paris's caſe, 1 Vent. 49. 1 Sid. 431. e e 
And - The King v. Me, Trin. 10 Geo. T. ane 59 5. But the Chief defendant 
Juſtice ruled, that ſhe could not be a witneſs, and relied on the caſe _ ys = 


of Rex v. Whiting in Salk. 283. He aid Purie's caſe was againlt proof here to 
Twi/den's, opinion, and had not been much liked fince, read it was , 


N trial of an indictment for perjury in an anſwer in Scaccario, Giver of a 


only the hand 
of the. Baron and the defendant. 


Buſh and others, Aſhgnees of Jones, verſ. Gower, 


. Lire fein on a juc t bv confe | | >n Ah 4 Uſury cannot 
0 fre fucies on a judgment by confefiion, the defendant "My ene 


pleaded, that the warrant of attorney was given on an uſu— Ki- fa, on 
rious contract. And upon demurrer it was held, that this was not judgment. 
within the ſtatute 12 Ann. ft. 2. c. 16. or to be got at this way; for 
this is no contract or aſſurance, a judgment being redditum in in- 
vitum. The court however inclined, that it might be got at on 


| motion to vacate the judgment, as was done in C. B. Trin. 3 


Geo. 1. Jackſon v. Moſley, where a warrant was obtained from an 
infant. On the ſtatute 4% religigſis, who are reſtrained from obtain- 
ing lands arte vel ingenio; yet a praecipe being brought, and judg- 
ment had, there was forced to be the aid of Parliament to inquire 
into colluſion, e o one . 


Hockley verſ. Merry. 


HE defendant ꝙ May 1734. was bail on a writ of error, where there 
On 25 October 1734, he committed an act of bankruptcy, is an act of 
and after a commiſſion divined his certificate, On 12 November eee 
1735. the judgment was aftirmed. And in debt upon the recog- coming bail 
nizance, he pleaded his diſcharge, and that the cauſe of action on error and 
the affirmance, 


aroſe before his bankruptcy. And the Chief Juſtice on the trial the party is 


— 
* 


held, that the defendant was not diſcharged, according to the caſe not diſcharged 


from his re- 
cognizance. 


of Tulſy v. Sparks, Paſeh. 3 Geo. 2. ante 867. for this was but a 
contingent debt, for which the plaintiff could not come in undet 


the commiſſion ; the ſtatute 7 Geo. 1. c. 51. only letting in thoſe 


where the payment was certain, though future, There was a ver- 
dict for the plaintiff. I 
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hilip Lord Hardwicke, 
ir Francis Page, Knit, 
Ez ir Edmund Probyn, Kut. 
4 William Lee, By; 0 
John Willes, Eſq; Attorney General. 
Dudley Ryder, Eſq; Solicitor General. 
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3 3 Morgan verſ. Luckup. 
No pleading | N a qui tam on the ſtatute of gaming it was held, that the de- 
Wanne fendant could not be admitted to plead double, the act for 
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N ; it gui tam. | . . d 
amendment of the law excluding popular actions. And it was 
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faid to have been ſo held Trin. 13 Geo. I. inter Webb et Urlin. 


. - N 
eee 
ELIE nts 


2 6 — mA 
ents SST, I TIE OC OT ET TER RN 
4.42 $2 23 — Arias? — 

—— e _ 


. 2 EVE 
4 _ — -— Sow 


* 


Dominus Rex verſ. Badouin. 
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Practice. An was made for the defendant to ſhew cauſe why there 

ſhould not be an information againſt him. And upon an at- 
fidavit of ſerving the wife at his houſe, I moved to make it abſo- 
lute : it was agreed, that perſonal ſervice was not neceſſary, and 
that this was prima facie a good ſervice. But the wife making 
affidavit, that he was gone beyond ſea a week before the ſervice, 
the court held it not to he good; for leaving at the houſe is only 
good upon a ſuppoſition the party is there, whereas now the con- 
trary appears. | wel 1 ag 
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Smith, qui tam, veyſ. Gibſon. 


A the ſtatutes of 13 Ric. 2. c 5. 1:5 Ric. 2. c. 3. Abatement, 


and 2 Hen? 4. c. 11. for impleading the plaintiff in the ad- 
mitalty for a matter at land, and arreſting the two and thirtieth 
part of the ſhip, +which wo and thirtieth Part. belonged? to the 
plaintiff} whereby the ſhip. was detained,” and he was put to ex- 


| pence. | 4 


The defendant pleaded in abatement, that there were other part- 
owners not joined in the action, who it appeared were injured as 
well as the plaintiff, ſince the whole ſhip was detained in detaining 


8 two and thirtieth Part. 


Sed per curiam, The git of this action is the ſuit in the admi- 
ralty, which was againſt the plaintiff only, and therefore the reſt 
of the part- owners could not join; and there muſt be a reſpondes 
cuſter. „ | % TED 


Stoughton wer|. Reynolds. 


CTION upon the caſe for a falſe return of a mandamus, di- The right of 
acjourning a 
veltry is in 

: ; the pariſh at 

of Al- Saints in the town of Northampton; to which writ the de- large. 


tendant had returned that the plaintiff was not elected. -. #7 


| rected to the defendant as archdeacon of Northampton, com- 
manding him to ſwear the plaintiff into the office of church- warden 


Upon Not guilty pleaded the jury find this 1 pecial verdict. 


That All-Saints is an ancient pariſh, and has yearly choſen two 
church-wardens in Eafter-week, by the vicar's nominating one, and 
the pariſhioners the other. That in Eafter-week 1734. the vicar no- 
minated Benjamin Chapman, and the pariſhioners nominated the 
plaintiff, to be church-wardens for the year enſuing, and until others 
were admitted and {worn, and that both were ſworn in, . purſuant 
to ſuch election. That on Eaſter-monday 173 5. a veſtry was held in 
the church for a new election : the vicar took the chair, and the old 


church-wardens were preſent, and the vicar nominated Chapman to 


be his church- warden for the enſuing year. That the plaintiff and 


one Farren were candidates for the other office, and each had the 


votes of ſeveral of the pariſhioners. That before the election was com- 
pleated or all had polled, the vicar at the deſire and with the conſeat 


of Chapman then preſent, declared the meeting to be adjourned, and 
did 
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and in fact continued the poll, whereby the plaintiff had on tha 
day the majority of votes. That the next morning the vicar, Chap. 
man, and the pariſhioners in their intereſt, met; and in fact con- 
tinued: the poll, upon the cloſe of which: Fuarren had the majority 
of votes. That the plaintiff ſued his mandamus, to which nan fait 
electus was returned by the defendant, and alſo that Farren was 
elected, and had been ſworn in. Sed utrum, Cc. Et ſi pro quer 


pro quer and 12 d. damages. Et ſi pro de, pro def*.' 
Sir Thomas Abney pro quer. The principal queſtion is, in whom 


the right of adjourning*veſtries reſides. If. in the parſon alone, or 


in him and one churchwarden, it is with the defendant: if in the 
whole pariſh, or in both churchwardens, it is with the plaintiff, 
for then there was no adjournment, and the poll was regularly con- 
tinued that day, and at the cloſe the plaintiff had the majority. 


By the 89th canon churchwardens are to be choſen by the parſon 
and pariſhioners jointly, if it may be; if not, the parſon names 
one, and the pariſhioners ate to chuſe another. According to this 
the parſon has nothing to do in the election of the pariſhionets 
churchwarden. But however this canon cannot controul a cuſtom. 
Cro. Jac. 532. 2 Roll. Abr. 287. Cro. Car. 551. Hoarar. 38. 
Cartb. 118. This will be in effect veſting the Whole in the parſon, 
who never ſummons the veſtries, that being the office of the church- 
wardens. | et a 


Bootle contra. I agree, if the right of adjourning is in both 
churchwardens, or the pariſh at large, our election of Farren mult 


all; ied 


The jury have found, that the vicar was in the chair, i. e. that 
he preſided in the aſſembly ; from-whence it may be naturally in- 
ferred, he bad the right to adjourn, As no caſe has yet fixed it, 
conſider it on the reaſon of the thing. Would you take a poll for 

adjourning? It would be eaſier to go on with the original poll. In 
popular aſſemblies there is a neceſſity that the preſiding perſon 
{hould have this power. Beides, it is found ihat the plaintiff vas 
churchwarden the year before, and was to continue till another was 
ſworn: what occaſion therefore was there to reſwear him, ſuppo- 
ſing him duly elected and Farren not? and what damage is there 
that can ſupport this action? Hob. 267. 


3 


Sir 


13 


uty Term 9 Geo. 2. 1 

- Sir T. Abney replied, Though the adjournment is pronounced by Li 

the perſon in the chair, yet it is the act of the whole aſſembly. #t 

1 Mod. 194, 236. 2 Mod. 222. The cuſtom is to chuſe annually, 1 

and therefore he muſt be annually ſworn: and as the jury have th 

found damages, it is now too late to make any objection, ne! 

2 N | N 

C. J. The concluſion of the verdict is general, whether the de- 9 

fendant has made a falſe return, which depends on the validity of "4 

the adjournment. This is a queſtion of great conſequence as to the Cl 

rights of all the pariſh and their rates, and I have heard nothing to M 

ſatisfy me that this was a regular adjournment, "i 

The power muſt ariſe from the cuſtom, or common law. Here 1 
F is no cuſtom found, and I know of no book that ſhews how it 1 
ſtands at common law. As to the vicar, he ſeems to have no ſhare 1 
N in the election of the ſecond churchwarden, nor to have any right 9 
to preſide. Is the right ef adjourning in the churchwardens ? iN 
3 There is no caſe for that; though if there was, this is found to be WW 
j the act of one only. We muſt therefore reſort to the common 1 
right, which is in the whole aſſembly, where all are upon an equal 1 

foot. And though there may be a difficulty in polling for an ad- 1 
journment, yet as there is no other way, that muſt be taken. It 1 

would be giving the vicar too much influence, to fix it in him and iN 

his churchwarden, | 9 

As to the objection that the plaintiff needed not a reſwearing: 4 

it is otherwiſe, and in corporations when mayors are rechoſen, they "Nt 

are always ſworn again, though there is a power to hold over. 1 

Caeteri accord'. And the plaintiff had judgment upon the firſt 1 

2 1 
Between the Pariſhes of Heptonſtall and Evingdon in [3 

'A Man and four children were ſent to Heptonſtall as the place Where chil- * 

of their ſettlement. And I excepted, that the ages of the AN 009 et 9 

children were not ſet out. Sed per curiam, That is only neceſſary fettled, their 1 

where they are ſent conſequentially to the father's ſettlement, but ages need not [ 

here is an expreſs adjudication of their actual ſettlement. Order EROS 1 

q 

lh 


Vo I. II. 1AL 535 


— 
þ * * > 
——— + 
; a A es 
5 n 


« 2 
begs Af. 4 , 
+a ON TOY "PEI way «> 


pap 
OY 
- 2 r 
* 2 
4 K 


DEC 
SS "Eg La 
— —*— I * . * 


* RN 
we 4 1 
DD 


n * 
* bes i 4 a ee, — begs. 


wats — * FFT 
Fans a rarer ta i oe be nn 
— * © 
— — — — 
See — * a — — 


* * OE n 
r r 
3 * 

e PAS, % 
* N — DI = 
Ee BESS N 
2 W 


— apr — ts # 
the > d nat 
FN one 
- e 

SOUL Io lr > - 2 
g — 


, * . ä 
* * 2 * 1 4 

w — 5 Is — 

1 Ch 

— Ws — 7 par ns,» 2 5 

. = i ne —.— 2 
»— 17 

4 3 aA 1 = We 
7 2 


ey 


nr A, - 282% - 
S 
r ard 
e 
ep" Oe < 


— 


— 


* 


— — a . A - If ere 
r 


r * > 2 _ o 
— ” i % = - * 

”_ - . Ce Te IE COINS. <P * 4D „ Ho a Io — : . — 

* ah rr ” . x WN — e 0 e 2 y IN of) oe <P ws ſo * 2 
8 AP & > ow 5 — 24 r . rs, — - 2 OR” © r = . Me —— A 5 
* LOW" 24> = Ea 5 . * — N. CU Lb why. 8 p 8 ra 0 oy 28 pK * G — — "I. 

% 2 — — 5 = CSI 5 d 2 8 2 5 8 — 3 r th fon ho 2 — r 5 — CODEN RD TT ame rapr Fr vow eSy c py — Co < 

" —ũ—3ũä — er 2 — 2 2 < LI. So 2 = I ww r S EI ne — SE . A > 12 : — - — = BY 2 : 
— Yoga we — . ——— — — — 8 WET © — ns 8 Taz: os. n — 3 5 I . ̃ oof Ju hen os SOIT CN 2 7 Sr 
— wear P _ 9 Wr r —— O00 rr 2 * 2 — 4 — _— 3 . — 2 22 
— —— —— — ir — ——— — EE — = * 2 — ” CIOS 2 PP r 4 r OS IR . 3 2 5 = ; * 88 

1 8 — ky — 8 — — — A — * . = 8 you uy ” — 
— — a thr - . — ern Bs — — — 8 . . » 2 Os 7 . N N - 
_ "7 rey — te Caron wrt 9 — ** — 2 — - . 2 —— —„— ME; n n * - 
- » 


hn . * " - 0 
4 Crt. 3» 4 © 
333ͤ A a Rae IIA — 


- ia" 5 5. : 
p by Po C 
1 s. . « I 
. eV . 
— — we (9 4 ba 392 


The check 


Rr & 


ma - 
—__w 
SO lt TBE EE IE 
( 4 I 
b 
: . : 
* 
1 * 
N 


8 1 = — 2 
2 9 — z - > 
Me / 2 


1 8 —_— — 7 . p - _— 
rf rome porno won — 1 — 2 aa 8 "I WEIL 
EP Er I ISO oy roma eee 
* - * 7 % 
; 1 £ a — 1 ! 
«Ke * 

11 1. 8 N J a 

95 „ 

7 n 5 * l v * 
FT . 
PY PR TI "I" WY + a. * = * 1 — 

. 85 » bi 3 
ö — my l * 


—— Oy OY r 9 -Y 

Ca 4 dt + tern S 
* . 4 

* 
; 6) 
, 4 
PQ 4 4. 
\ | 
8 + re 3 1 


S 


e 


Dominus Rex verſ. Luckup. 


The penalty HE defendant was convicted on an information upon the 
on the gaming gaming act, Which ſays that he ſhall forfeit five times the 
een after value, to be recovered by a common informer, upon conviction. 
a conviction. And it was moved, that a fine ſhould be ſet upon the defendant, 
9 Ann. c. 14. jf he refuſed to ſpeak with the proſecutor. / Sed fer curiam, All 
the judgment we can give is, quůod convictus eſt; and a new action 
muſt be brought upon that judgment for the forfeiture, which was 
thought ſufficient to deter the offenders. In the caſe of recuſancy 
there is no other judgment. Lutw. 1 59, 162. 5 Mod. 43 1. Cr 
Car. 504. Co. Ent. 362. The defendant was diſcharged without 


any fine or coſts. 


Smith qui tam verſ. Dunce. 


Coſts de incre- FTER a verdict againſt the defendant for fuing in the ad- 
miralty for a matter at land, in which caſe double damages 

be doubled as * wy 
well as thoſe are given; it was moved on 2 Danv. 22 . that the coſts de incre- 
given by the ento ſhould not be doubled. But on citing Carth. 321. 10 Co, 
* 116. and producing the record of the cafe of Child v. Sands men- 
tioned in Carthew, where the doubling the coſts de incremento was 
aſſigned for error, and over-ruled; the court was of opinion, that 
there was no diſtinction between the coſts given by the jury, and 

thoſe given by the court, but both ought to be doubled. 


mento are to 


Dominus Rex verſ. Davis. 


HE ſtatute 10 Ann. c. 23. requires the ſheriff to deliver to 
vn 3 the clerk of the peace all the poll books taken at the election 
book muſt be of knights of the ſhire. In the Raanorſhire election the ſheriff 
1 ſwore a clerk, and each of the candidates had two others, and five 
the peace. polls were taken, which were delivered to the ſheriff. He carried 
in that only which was taken by his clerk, as being the original 
poll, and the others only checks: and ipfiſted, that the act in re- 
quiring all the poll books to be lodged, meant only in the caſe 
where the poll is going on at different booths, and all the books 
make but one poll. But the court held, that all the books ought 
to have been carried in; and granted an information againſt the 
ſheriff for not doing it, 


N. B. Upon a reference to Mr. Attorney and me, we reported 


for a noiſe preſequi, it not being a wilful, if any miſtake. 
— Dominus 
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Dominus Rex verſ. Morgan. 
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A Certiorari was granted, to remove an indictment of perjury Certiorari to 
| from the Old Bailey, on the part of the defendant, upon an Old Rail fot 
, 1 3 l a defendant. 
affidavit that he had twice paid coſts for not going on to trial, the 
Judges being gone away; which the court allowed to be a ſpecial Ante 549, 
reaſon, that diſtinguiſhed this from the common caſe, where certi- 583, 717. 
trari's are denied. RT 
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Wigley verſ. Morgan un', &c. 


THE queſtion was, whether in an action againſt an attorney, Where an at- 
he had privilege to change the venue into Middleſex, as 33 
well as to lay it there when he is plaintiff. And the court held may change 
there was no difference. Vide Salk. 668. 2 Show. 176. 2 Lill. = =_ _ 
Pratt. Regiſt. 4750. 1 Keb. 277. Mich. 11 Geo. 1. Townſend v. * 
Duppa, (ante 610) 2 Ven. 47. The venue was changed into Mid- 

dicſex in this caſe, Þ : 


Holdfaſt ver,. Freeman et al. 


| HE notice in ejectment was to appear on the eſſoin day of Pradiet. 
this term. And held ill, for it ſhould be to appear the firſt 
day in full term, which is the appearance day. 
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Williams verſ. Jones. 


N treſpaſs, aſſault, and battery; the defendant juſtified an arteſt A battery 
under proceſs. And on demurrer it was objected, that though faites 4 
proceſs will juſtify the aſſault in arreſting, yet to juſtify a battery, arreſt only. 
refiſtance or an attempt to reſcue himſelf ſhould be ſhewn; and 

Lutw, 929. was cited, and precedents, where the plea is Not guilty 

to the battery, and a juſtification as to the aſſault, Co. Ext. 303. b. 


Tho. 306. 1 Brown. . Brown. 134, 145, 146. Hearne i 
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And after time taken to adviſe, the Chief Juſtice delivered the 
opinion of the court, that the plea was ill ; and the plaintiff had 
judgment. | — 
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10570 Trinity Term 9 Geo. 2. 
Dominus Rex verſ. Jenkins. 
Two juſtices PW O juſtices made an order, reciting that the defendant had 
cannot acquit | An e $hilv "foo Th be, en 
> vated * been charged with being the father of a baſtard child, ang 


with a ba- that upon examination into the matter they were of opinion he was 
ſtard. - not ſo, and do therefore adjudge that he be acquitted thereof, 


And the court upon conſideration were all of opinion, that the 

juſtices had gone too far; for their whole authority is under 18 E.. 

c. 3. whereby they are only impowered to take order for the relief 

of the pariſh, and puniſhment of the offender; but have no power 

to acquit the party, or convict him finally: which appears likewiſe 

from their proceedings being in Engliſb, where they are not re- 

quired to ſet out the evidence, or ſhew a ſummons. The ſeſſions 

indeed on 3 Car. 1. c. 4. F. 15. may make a final order; and after a 

man is diſcharged by one ſeſſions, a ſubſequent ſeſſions cannot take 

Ante 716. it up again, as was held Mich. 13 Geo. 1. Rex v. Tenant, And it 

would be greatly inconvenient, the juſtices ſhould have ſuch a 

power ; becauſe the pariſh cannot appeal: the defendant indeed may, 

not by virtue of expreſs words, but in conſequence of the clauſe 

about giving ſecurity to abide the order of ſeſſions, if the party does 

not ſubmit to the order of two juſtices. - And though a man may 
hereby be liable to be harraſſed in being carried before ſeveral juſtices, 

that is a leſs evil than the other: and beſides, this court is open, if 
any thing: ſhould be done to the manifeſt oppreſſion of the party, 

The order was quaſhed, | n | 


Dominus Rex verſ. Davis and Goſling. 


Of the power HE ſeſſions of Monmouthſhire made an order, reciting that 
8 * 1 Ablard and Evans had complained, that they had ſerved as 


conſtables of Chep/iow a year, and that though four perſons were te- 
turned by the homage to the ſteward, he had appointed no new 
ones; and therefore they prayed to be diſcharged, whereupon it is 
ordered that the defendants be appointed in their ſtead, 


bles. 


And upon conſidering the. ſtatute 13 & 14 Car. 2. c. 12. which 
only impowers the ſeſſions to appoint conſtables, until the lord ſhall 
hold a court ; this order was quaſhed, becauſe it was in the disjunc- 

tive, for a year, or until others were choſen. Beſides, there was no 
adjudication that the others had ſerved a year. 


2 Cooper 


1 


, 
ey, 
-% 


the defendant could have ſhewn it, which he could not. 


turned him out of ſummons. 


Cooper verſ. Le Blanc. At Guildhall, 


＋ HE defendant was ſued as indorſor of a note. And it was Where a man 
proved, that a diſcounter ſent the note to the defendant, who ee 
looked on it, and ſaid it was his hand, and the note (which had dorſement he 


ſome months to run) would be paid when due. The Chief Juſtice ſhall not fer 


up a defenſe 


refuſed to let the defendant in to ſhew forgery by ſimilitude of f forgery by 
hands, ſince it would tend to deſtroy all negotiation of notes and fimilitude. | 
bills. But he ſeemed inclined to allow proof of actual forgery, if Ante 946. 
And the 


plaintiff obtained a verdict. 


Barker verſ. Sir Wolſton Dixie. 


N cafe for a malicious proſecution of an indictment for felony, No new trial 
the jary found for the plaintiff, and gave 5 s. damages. And eee 
upon motion for a new trial on account of the ſmallneſs of damages, 

the court held there could be no new trial on that account: for this Salk. 647. 
was not a falſe verdict, as finding for the defendant would be, and Aute 425, 
would ſubject them to an attaint; whereas they having found rightly Few” 

for the plaintiff, no attaint would lie. And new trials came in the 

room only of attaints, as a more expeditious and eaſy remedy. 


Kynaſton verſ. the Mayor, Aldermen and Aſſiſtants of 
Shrewsbury. 


O a mandamus to reſtore the plaintiff to the office of alder- If one mem- 
man, it was returned, that at an aſſembly held ſuch a day _— bo Dr ou 


the plaintiff was for being abſent three years removed. And upon a moned to a 


traverſe of every part of the return, a ſpecial verdict was found as corporate al- 


ſembly, the 


to ſome points which are not neceſſary to be ſtated, in as much as ad i. Void. 


no opinion was given upon any but one, which was this. The re- 


moral was not upon a charter day, ſo a ſummons of an aſſembly 


was neceſſary : the mayor gave orders for a ſummons of all the 
members, but the ſerjeant being informed and believing that one of 
the aldermen was out of ſummons, neglected to give him notice, 
though he had a houſe and family in the town, and accordingly re- 
And upon this part of the cafe the 
court was of opinion, it was not a regular aſſembly, for every mem- 
er ſhould be ſummoned ; and he has a right to debate as well as 
vote, And this point has been ſo often ſettled, that it is not now 
to be made a queſtion, And by the ſame reafon that the omitting 
Yor, II. 12 M to 
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number may. be paſſed over. 18 

Whereupon a rule was pronounced for a peremptory mandamus. 
And the plaintiff prepared to enter up a judgment for his damages 
and coſts, when it was found, that at the trial there was an omiſ. 
ſion of damages, and conſequently there could | be no judgment for 
coſts. | | | lg. ONES POCO ING TRAN Ut 


| I 


Where on To ſupply this defect the court was moved for a writ of "inquiry, 


ies a tra" And Cro. Car. 143. and the caſes of quare impedit and dower were 


verſe in a te- 
turn no da- C 8 "0 | 
mages are them may be ſupplied by writ of inquiry. 


given, this 


ited, where damages not being the git of the action, the want of 


caunot be | | | | 
ſupplied by To this it was anſwered, and reſolved by the court, that the rule 


writ of in- laid down in Cheyney's cale, 10 Co. is right, that where the jury are 
x ally hich an attaint will lie if they give a 

charged with a matter for which an attai lie i y give a 
falſe verdict, it can never be ſupplied by writ of inquiry, but muſt 


C 


be by venire facias de novo, and ſo is Salk. 205, 5 Mea. 1 18. 


By the ſtatute 9 Ann. c. 20. this traverſe is given in the room 
of an action for a falſe return: and as there it cannot be ſaid the 
damages are collateral, ſo neither can it here; for they are conſe- 
quent upon the iſſue, and as much within the charge of the jury, 
No one can doubt, but that if in an action for a falſe return da— 
mages had not been given, they could not be ſupplied by a writ of 
inquiry. All the caſes of replevins upon the ſtatute 17 Car. 2. c. 7. 
are in point as to that. 1 Sid. 380, Raym. 170. 1 Ven. 40. 
2 Keb. 408. Tucker v. Stevens in C. B. Trin. 6 Geo. 1. Here it 
ought to be by the fame jury, and there is no difference between a 
ſpecial and a general verdict, The plaintiff's counſel will therefore 


confider what to do, or pray. 


And a writ of error being then depending in Parliament, it was 
not thought adviſable to pray a venire facias de novo, but to con- 
ſider of ſome form of a judgment to be entered up, in order to 
carry. to the Lords. And the judgment that was entered was, 


It is conſidered by the court, that the return is not ſufficient in 


* law to bar or preclude the ſaid Corbet Kynaſion from being te— 
© ſtored to the ſaid place or office of one of the aldermen of the 
« ſaid town, and that the ſaid return for the reaſons aforeſaid be 


© diſallowed and quaſhed.” 


And thereupon the cauſe was argued at the bar of the Houſe of 
Lords, where no opinion was given upon the points of the ſpecial 


verdict, but a judgment pronounced for remitting the oo , 


N a F 


to ſummons one man may be excuſed, the omiffion of a greater 


_ 

_. 

—_—_ 
2. 
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_ 
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Trinity Term 9 Geo. 2. 1053 


CCS —— — — — — — 
B. R. who were directed to award a venire facias de novo. There 
were three Judges preſent, C. J. Willes, J. Denton, and B. Tomp- 
ſon, to whom two queſtions were put. 
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1. Whether there being no damages, any judgment could be 

entered. To which they anſwered that there could not; and de- 
clared that no waiver or remittit of damages below could have ſet 
this right, for then there would be nothing to give judgment for, 

the entry being only a judgment for damages and coſts, and the 
peremptory mandamus goes by rule for him for whom judgment is 
giver, Which are the words of the ſtatute, 
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The ſecond queſtion. put to the Judges was, whether as no da- 
mages are given, the plaintiffs in error would not be ſubject to an 
action, which would be a double vexation. As to this their opi- 
nion was, that an action might be brought, the ſtatute only taking 
it away in caſe damages are given upon trying the traverſe. FN. 


The, judgment was reverſed, and a venire facias de novo directed 
to be awarded by B. R. 
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Street verſ. Hopkinſon et al'. 


Wtit of error was brought, tam in redditione Judiciz againſt Upon plead- 
te teſtator, quam in adjudicatione executionis againſt the exe- * 
cntors. As to the principal judgment, the defendant in error in error, the 
pleaded the ſtatute of limitations, and prayed that the judgment be Juchem is 
afficmed. © As to the award of execution, in nullo eff erratum was plaintif py 
leaded. And that appeared to be in a ire facias againſt two exe- his writ. 
cutors, one of whom pleaded ne ungues executor, and the other = : 75 
pleaded payment by the teſtator: and upon this plea there was a „ 


verdict againſt it, but no verdict as to the other, and then follows 
the award of execution. 


As to the principal judgment, the only doubt was, whether as 
the defendant in error had concluded with a prayer that the judg- 
ment be affirmed, the court could give the proper judgment, which 
was, that the plaintiffs be barred of their writ of error. But the 
court held, that they were not bound by the prayer of an im- 
proper judgment, and therefore pronounced the rule, that the 
plaintiff in error ſhould be barred. 


And as to the award of execution, they were of opinion it was There can nd 
wrong, and that not being in the ſame court, they could not award wire. facias 


de novo 


a venire facias de nous : and this being a diſtinct judgment, might 

be J. without affecting the 2 And * reverſed 4 _—_ 4 
cordingly. The caſes cited upon the firſt point were Show. go. 
Carth. 369, 370. Lutw. 1386. 3 Lev. 58. And on the ſecond 

point, 1 Roll. Abr. 803, 1 Inff. 127. 3 Salk. 352. Cattle v. An- 

drews, Hil. 5 W. & M. rot. 826. in B. R. Cumb. 259, Salk. 4, 


7 


Dodſon verſ. Taylor. 


HE cauſe was tried by proviſo, and the plaintiff nonſuited, There muſt 
3 But that nonſuit was ſet aſide, for want of a rule being given een 
in the office, the form of which is, Fiat niſi prius per proviſo ſi by proviſo, 
querens fecerit defaltam. And this was agreed to be the old practice, | 


but generally diſcontinued, Stiles and Lilly's Regiſters were cited, 


and the nonſuit ſet aſide, 
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Thruflou, on ih dewile f Tater, 01. Grey et al, 


Court 2 
lay procyee- leſſor of the plaintiff claimed for 1 
. plaintiff claimed as tenant for life: and u 

a an affidavit of his death, it was moved that all proceedings — 9 
leflor's title is ſtay, ſince it could ſignify nothing to argue it upon the merits, & 

at an end, ed 

bier curiam, Though the poſſeſſion cannot be obtained, yet the 

laintiff has a right to proceed for damages and coſts : all we can 

Wi is, to oblige him to give ſecurity for coſts, now the leflor i is dead; 

as we do in the caſe of infant kflors, who cannot enter into the 


common rule. tics wel ot $116 jp nt 


Weſton wt Pool. 


The execu- N attorney delivered his bill, and after his death n 
trix of an at- 


— was made to tax it, and above a ſixth part was ſtruck off: 
of pay's | 
no coſts, tho" it was moved that the executrix might Tink the coſts: but the court 
a ſth par held ſhe ſhould not, for the words of the a& 1 Geo, 2. C. 23. f. 22. 
wie of impoſe them upon the attorney or ſolicitor only, and the executrix 

is not to blame, if ſhe ſtands upon his bill, or makes out one from 


* books. 8 


* p wh 
* 
* 
v a . - ; 


3 | Mille et oy wh © Croft. 3 
1 54 ae,, ; FS we A bo An fr, 
IN Re e plainti *Jeclarts, 44 ET ſtatute 7 8 
r penalty of 10 4, is ar ty on every man who 
marries without lieence or banns, notwithſtanding which he and his 
wife hid been cited into the Tpiritual court, for being married before 
eight in the morning, without licence or banns, contrary to the 
canon, which fixes the time to be between eight and twelve, and re- 
quires a licence or banns; that they are lay perſons, not bound by 
the canon, and therefore pray a prohibition, The defendant as to 


the contempt pleads Not guilty, and for a conſultation demurs. 


Of the juriſ- 
diction of the 
ſpiritual court 
as to clande- 
ſtine mar- 
riages. 


And after ſeveral arguments at bar, the Chief Jes (bis. term 
| delivered the reſolution of the court. 8 


Lord Hardwicks, . this caſe three N have been made 

1. Whether by the canons of 1603. lay perſons are puniſhable for 

a clandeſtine marriage. 2. If not : whether by the canon law an- 

ciently received the ſpiritual court has, a juriſdiction to proceed for 

2 Clandeftine mirage And, 3. Suppoſing they have a juriſdiction 
* 


[P.ON a ſpecial. verdict in ejectment, it, appeared that the 


either 


3 


b . 


—— — — 


either Way, whether that juriſdiction is taken away by the act of 


Parliament, which has inflicted the penalty of 101. 


As to the firſt of theſe, two things are conſiderable, 1. Whe⸗ 
ther the laity ate within the words of thoſe canons. 2. Whether 
there was à proper authority to bind the laity, if the words do ex- 
tend io ther. i 


And as to the queſtion, whether the words take them in: thoſe 
which any way relate to this matter are the 62d, 1o1ſt, 102d, 103d, 

and fog th canons: in the four firſt of which there are no words 

that "fie the parties tis indeed in the 104th there are 

words relating to the married perſons ; but they relate only to mar- 

riages under void or irregular licences, which is not this caſe: and 

therefore upon this point we are all of opinion, that lay perſons are 

not within the words of the canons of 1603. 


The next point is, whether the makers of thoſe canons had a 
power to bind the laity. They were made by the biſhops and 
clergy in canvocation aſſembled, by virtue of the King's writ, and 
confirmed by his charter under the great ſeal. 


The general opinion has been, that theſe having never been re- 
ceived or confirmed in Parliament, cannot bind the laity. And my 
brother Mrigli in his argument ſeemed to admit it, by putting the 
caſe upon the foot of the old canon law: but as the other counſel 
who argued on that ſide did not give it up, it may be proper to 
ſettle it: and we are all of opinion, that proprio vigore the canons 
of 1603. do not bind the laity; I fay proprio vigore, becauſe fome 
of them are only declaratory of the ancient canon law. h 


They who look into Spelmar's collection, will find much matter 
in the ancient councils, that may ſerye for illuſtration and orna- 
ment; but as thoſe were often mixed aſſemblies, compoſed of the 
nobility, legantine authority, and papal uſurpation, little is to be 
found as to the merits of the queſtion, whether the laity are bound 


Or not, 


The only proper way therefore is, to conſider this queſtion upon 

the foot of the ancient conſtitution. No new law can be intro- 

duced here, but is the work, and has the conſent of the three 

eſtates of the realm: and ſo it is declared in the Parliament Roll 

4 Hen. 5. p. 2.9% 19, 12 Co, 74, 4 inft. 1. For they repreſent- 

ing the whole realm, every. man is by repreſentation a party. In 

the waking of canons, the Royal afſent is all the ſhare that the le- E 
Zilature has in them: for the Lords and Commons are excluded, 


and 
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cils confirmed by the empire after it became Chriſtian, and thoſe 
made here. The Emperor, according to Juſtinian and the Di- 
geſt, had a legiſlative power; and when they received his confir. 
mation, they had their full authority. But that is not the caſe 
here: the crown has not the full legiſlative power, and it is there- 
fore rightly ſaid in Salk, 673. The King's conſent to a canon in re 
ecckfiaſtica makes it a law to bind the clergy, but not the laity: 
and no one can ſay, that the conſent of the people is included in 
the Royal confirmation. ; | 
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Another argument is, that by our conſtitution taxes and new laws 
Fit „ are co-extenſive: the Parliament lay taxes on all the people; but 
the clergy never pretended to tax any but themſelves, And it ſeems 
very abſurd, that when they cannot raiſe money upon the laity, 
they ſhould ſtill have it in their power to enact new laws, whereby 
their liberty and property may be affected. 
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In all the acts ſince the reformation for confirming forms of 
prayer, and other eccleſiaſtical conſtitutions, the preambles ſhew that 
the clergy in convocation were only confidered as the propounders 
of them, It was faid, that this did not give being to them as laws, 
to bind the laity, but was only to enforce them by the addition of 
civil penalties. But that is not the only reaſon, though it is one. 
The true uſe of theſe confirmations in Parliament was the extenſion 
of them over the laity, who would otherwiſe not be bound. It 
has been ſaid, that at leaſt they ſhould bind in re eccleſiaſtica: but 
this proves a great deal too much. There are many things of an 
eccleſiaſtical nature, which no canon can touch, as the caſe of tithes, 
the degrees of conſanguinity, and the operation of adminiſtrations: 
and if this argument would hold, they might overturn the common 
law as to the heirſhip of lands, and the diviſion of N 0 eſtates, 
which would never be endured, Theſe are matters that have 3 — 
8 | | en 
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been regu! nd hy the legiflature, witneſs the f ſtatutes of 32 Hen. 8. 
C. 28. 21 Hen. 8. c. 5. and 22 & 23 Car. 2. c. 10, If they were 
thought to have power in theſe matters, how came the biſhops, at 
the time of tnaking the ſtatute of Mer tan c. 9. to apply for a declara- 

tion touching the legitimacy of children born "before lawful marriage ? 


As to the caſe cited from 1 Ro!l. Abr. og. I. 5. that bona nota- 
 bilia were by a canon ſettled at 5/. in King James the Firſt's time. 
In the firſt place it is a miſtake, for there were canons ſet it at that, 
long before even Perkins, who $. 489. notwithſtanding eſtimates 
them at 40S. Rolle himſelf adds a dubitatur. And afier all, what 

is this more than a regulation of fees amongſt themſelves ? 8 Co. 
135.4. is a report of the ſame caſe, and he ſays nothing of this ; 
Et that at moſt it is but a looſe laying 1 in an abridgment. 


In the ſtatute law there is nothing expreſs upon 8 point; but 
there are ſtrong implications. The 25 Hen. 8. c. 19. impowers 
commiſſioners to inſpect the canons: and in Raſtal's 1 there 
are ſeveral acts ſubſequent for that purpoſe. And it is obſervable, 

that the ſtatute of 25 Hen. 8. begins with the ſubmiſſion of the 
clergy in verbo ſacerdotii; and though nothing is ſaid as to the 
perſons to be bound, yet it appears the clergy thought it proper to 
take along with them the conſent of the laity, to abrogate and alter 
canons: and every body muſt ſee, that if this authority had been 
executed, the ſyltem would Have derived its binding force from the 
grantors, . 


1 come next to conſider the judicial othititics The firſt is the 
prior of Leeds caſe, 20 Hen. 6. 12.6, Brooke Ordinary 1. where 
it is expreſly laid down, that the ordinary has power to make holi- 
days, faſting days, ry conſtitutions provincial, de Jyer le clergy, mes 
_— de ur le feinparetty. 


The next caſe Mich. 24 Ed. 4. 44. 3. where though there is fe 
difference in opinion upon the power of the convocation, yet as to 
the point now in queſtion it is agreed on both ſides. In 5 Co. 32.6. 
Capdrie's caſe, my Lord Coke lays it down, that by general conſent 
of the whole realm canons may be made or altered. 


In Mo. 755. Plowd. 43. 2 Co. 37. the queſtion propoſed is, 
whether the deprivation of the puritan miniſters was lawful ; and 
the Judges faid it was, becauſe the King had delegated them full 
W's; as he mig. 


That a4 parliamentary FFT is neceſſary, ſee Carth: 485. 
Salk. 134. And I have ſeca two manuſcript reports of that caſe 
W 12 0 in 
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10 Med: Caf. 188. ia à ſuit for not meg to KR Hl n 
if you have a canon before 1604. it may bind: and in Davis s Caſe, 
Mich. 5 Geo. 1. in C. B. King C. J. laid it down as a prevalling 
opinion, that the canons of 1603. did not bind the laity. on 
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Having thus conſidered the caſes while v warrant our opinion, let 
us no take notice of the N youre relied on ce it. 8016 
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The frſt is in Mo. 78 1. a very Extriwiniinary caſe, nnd: no pre 
cedent, for there both were clerks: and though it is laid down 
pretty ſtrongly, as if a biſhop could bind his dioceſe; yet it is not 
ſaid, that he could bind the laity therein. 


The ſecond caſe is Ads 327. and whin he ys there is cer- 
tainly right, that a /azful canon is the law of the kingdom, as well 
as an act of Parliament. But does he define what is a lawful canon, 
or that it will bind the laity without their conſent? On the con- 
trary in the very next We he ſpeaks of a Canon as warranted 


by act of Parliament. ' 


And as to the caſe in 2 Yen. 41. 1 ohivg Vaughan ſays, Though 
1 5 no canons are confirmed by Parliament, yet they are the laws which 
1:41 govern in eccleſiaſtical affairs: I obſerve that was only a dictum upon 
| a motion, and was at the time expreſly contradicted by J. Tyrrell, 
WY holds that the King and Convocation without the Parliament 
cannot make any canons, which ſhall bind the _ | 
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Upon. this ſtate therefore of the eee on each ſide of ibe 
queſtion, it is eaſy to ſee which preponderate; the three laſt re- 
ſolve all into the ſingle opinion of C. J. Vaughan, to which J op- 

ſe all the reſt, and lay it down as our conſiderate opinion, that 
the canons of 160 3. do not proprio vigore bind the laity. | 


The ſecond point I propoſed to Genie was, whether laying 
aſide the canons of 1603. the ſpiritual court has any juriſdiction 
under the former canon law received and allowed, to proceed againſt y 
the plaintiffs for a clandeſtine marriage. And we are all of opinion, 3 
that in this reſpect their JETHRO is well — ä YH 


Tt has been already proved, that the received canons bind the 
laity; and this appears by our ſtatute law, 25 H. 8. c. 21. in the 
preamble, and 35 H. 8. c. 16. which continues the force of canons 


accuſtomed and uſed: and here reſts the eccleſiaſtical power. — 
or 


3 


| d Hale in a manuſc : 
duced by external power and'diſcipline allowed or tacitly ſubmitted 
to, which introduced it as a cuſtom: it therefore only remains to 
inquife, whether the canons againſt clandeſtine marriages have been 
received or not. In the Decretal, lib. 4. tit. 3. c. 3. is one, which 
was adopted here, as appears by Linwoode, and it runs guod Hu- 
fuſmods contrabentes excommunicentur. "4 iq $rely © 


It was ſaid that in the books at Lambeth there are innumerable 


inſtances of ſuch proceedings; and I believe there are, but as they 


have paſſed ſub filentio, let us rather look out for a judicial deciſion, 
and 1 have one; it is in Sir V. Jones 257. where it is held, that if 
any marry without banns or licence, they are citable for it into the 
ecaleſiaſtical court, and no prohibition ſhall go. 


riages was unpuniſhable in the parties, till the ſtatute of W. 3. in- 
flicted the penalty of 10 /. upon the huſband. 1 


; 


And this brings me to the third and laſt point I propoſed to con- 


ſider, which is, whether the ſtatute of 7 & 8 V. 3. has by inflict- 


ing that penalty, taken away the juriſdiction of the ſpiritual court. 


Before I conſider this I would make two obſervations : 1. That 
though this was but for a ſhort time at firſt, yet it is continued by 
ſubſequent laws, the 8 & g V. 3. c. 19. and the 5 Ann. c. 19. 


§. 36. for ninety-ſix years. 2. That the penalty is only upon the 


man, ſo that as to the woman ſhe indiſputably remains ſubject to 
the eccleſiaſtical juriſdiction. = 


But we are all of opinion, that as to the man too the juriſdiftion 
was not taken away. In 2 Ven. 41. it is held, that their juriſdic- 
tion was not taken away by the conventicle act. So in 2 Lev. 222. 
Sir T. Jones 131. as to teaching ſchool. Indeed in Carth. 464. 
there was a prohibition, upon the maxim, quod nemo bis funiri 
debet pro uno et eodem delicko. And that to be ſure is a ſtrong objec- 
tion, if the penalty, and the ſuit in the ſpiritual court, were eo no- 
mine, and the intent the ſame. | RI TR 


hut this is a ſort of middle caſe, where the penalty is not given 


as the puniſhment for the offenſe, but only to ſecure the payment 
of the ſtamp duty. For it is introduced by the words, and for the 
better collecting, &c. It is therefore a proceeding diverſo intuitu, 
a5 upon the ſtatute: of Articuli Cleri. $5 "I Cet 
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This! is ſtronger FIR the caſes of Se ah tb of baſtard, 
on 18 Eliz. c. 3. where there is a' puniſhment for the act of lewd. 
neſs, and yet the FP court . hand 1 1 0 tor incon- 
tinence. 5 


"Hers? one jurifdiction Ne fy the 3 at del and the 
other for an intended fraud upon the revenue. 


| The 35 ordains the publication of "a * thot ; is con- 
firmed by 1 Eliz. c. 2. F. 16. and the act of uniformity 13 G 
14 Car. 2. c. 4. the conſequence of which is, that the rubtick 
binds the laity. 


And upon ths a new point may ariſe, whether ſuppoſing the 
ſtatute was a repeal of the ancient juriſdiQion yet it can abrogate 
it, where it is confirmed by Parliament. Now every body knows, 
a new penalty is no repeal of a former, without expreſs words of 
repeal: without theſe, both may ſtand, and the laſt be conſidered 
mee as a further penalty. : 

7. 

There is nothing of that-in this ſtatute, and therefore we may 
warrantably determine, that the 7 & 8 . 3, has not abrogated the 
ancient Juriſdiction 1 in the caſe of a clandeſtine marriage, 


I ha thus largely gone through the ſeveral queſtions which have 


ariſen in this caſe, that as we are all ſenſible, the evil of clandeſtine 


marriages is a growing one, it may be clearly underſtood, upon 


what foot the remedy ſtands. 


And upon the whole we are of opinion, that there ought to 90 


a conſultation as to all the points of the ſuit below but one, which 
is the hour at which the marriage is alleged to have been bad. Now 
as the WG marriages to be between eight and twelve in the 


morning, is only a regulation introduced by the canons of 1603. 


which we have determined do not bind in this caſe ; it is of conſe- 


quence, that the ſpiritual court be reſtrained from making that any 
ground of their proceedings; in this reſpec therefore he prohibi- 
tion muſt ſtand, and a conſultation muſt go for the reſt, 


I the plaintiff After pronouncing this judgment, the plaintiff i in the prohibition 
in prohibition moved for coſts, having prevailed in one point, and the ſtatute of 


889 V. z. c.11. F. 3. giving coſts in all ſuits upon prohibitions 
to the plaintiff obtaining judgment, or any award - of execution. 
And it was prayed that they might be taxed from the time of the 


' fiiſ} motion, according to ſeveral determinations : and this laſt was 
"4 IP Th acquieſced 
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acquieſoed in, if the court ſhould be of opinion for coſts; as to Ante 82. 
which it was ſaid that the hour was not the git of the proceedings 
in the ſpiritual court, but only a circumſtance amongſt others to 

ove it a clandeſtine marriage: and that it would be very hard, 
that they who had prevailed upon the merits, ſhould pay coſts. 
Sed per curiam, The words of the act are not to be got over, 
which give coſts to the plaintiff, if he obtains any judgment: and 
this matter was under conſideration in the Houſe of Lords in Dr. 
Bentleys caſe, where the prohibition ſtood as to ſome articles, and 
there went a conſultation for the reſt: to be ſure it will be con- 
fidered in the quantum, but we cannot deny coſts. 


However no rule was made for coſts, it being objected, that the 
huſband died before judgment, and the 8 & 9 V. 3. c. 11. §. 7. 
not extending to this caſe, which was a ſuit by huſband and wife, 
who are but one perſon, and conſequently his death abates the ſuit, 


As to which point (being of ſome nicety) the court ordered it to u. B. Mich. 
be ſpoke to; but I never heard of it afterwards, and believe the 11 Geo. 2. ir 


: - | - . | 16 i was reſumed 3 
parties agreed to waive any further proceedings againſt the wife e ant 


the ſpiritual court, and ſhe to drop her pretenſions to coſts, held, the ſuit 

| | Was not a- 
bated at common law ; or if it was, yet the ſtatute 8 & ꝙ Will. 3. c. 11, had helped it: and therefore a rule 
was made for taxing coſts for the plaintiff in prohibition, | 


1 


Barnes verſ. Peterſon. 


N ejectment was brought for lands in Norfolk, and inter alia 1 Hen 
for five acres of Alder Carr : and it was moved to be too in- ww _ 
certain ; but upon the certificate of Norfo/z men from the bar, that 

It is a term well known there, and ſignifies the ſame as alnetum, 

which is mentioned by Lord. Coke, and means land covered with 

alders ; the court held it well enough, alluding to the caſe of Lord Ante 71. 
Kildare and Fiſher, where it was held to lie for mountain in Ireland; 

and Lee J. ſaid, that in 7or4/ſhire it is common to bring ejectment 

for cattle gates. 5 
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Blackwood ver. the South - ſea Company. 


IIPoON error from C. B. it was objected, that the return was It is no objec- 


not ſigned by C. J. Eyre; and therefore it was moved to ſtay r 1 pro 


the proceedings, the conſtant practice being, for the Chief Juſtice error that the 
to ſet his hand under the anſwer on the back of the writ. Sed return is not 
per curiam, At common law it was not required that officers ſhould ane 12 
fign returns; and the ſtatute of York makes it neceſſary only for Yelv. 34. 


Vo T. II. | 12 P ſheriffs: Salk. 192. 
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ſheriffs: and though this may be matter of irregularity in C. B. we 
can take no notice of it, but muſt proceed upon the record, which 
is indorſed, reſponſio Roberti Eyre militis caßitalis jufticiarii inf; q 
nominati, which for any thing we know to the contrary may be the 
hand writing of the Chief Juſtice. The writ requires the record to 
be ſent ſub figillo, which is never practiſed. The judgment was af. 
firmed. £7} FT. MD 


Savage verſ. Dent. 165 


Leaving beer HE leſſee of a publick houſe took another, and removed hiz 
in a cellar is goods and family, but left beer 1n the cellar, And there 
ane? 5 hag being rent in arrear, the landlord ſealed a leaſe as on a vacant pof- 
ſeſſion, delivered an ejectment, and ſigned judgment; which waz 
ſet aſide, the leſſee ſtill continuing in poſſeſſion. And a caſe way 
mentioned, where leaving hay in a barn at Hendon was held to be 
keeping poſſeſſion. It further appeared in this caſe, that the at- 
- torney for the plaintiff knew whither the leſſee removed, and might 
have ſerved him perſonally, which is not neceſſary to be done upon 
the premiſſes. And in the caſe of renting ground, to which there 
is no houſe or barn, if it is known where the tenant-lives, he muſt 

be ſerved. | 1 5 | F 


Honeycomb ex demiſſ' Halpen et ux verſ. Waldron et al- 
In Middleſex. 


Regiſtring an "HE defendant claimed under a leaſe made in 1730. by Lord 


aſſignment is Grandi ſon, which was ſoon after mortgaged, and in 1731. 


not regiſtrin | * 
the leaſe. fold out and out to the defendant. The original leaſe was not 


regiſtred, but the firſt mortgage of it, and the defendant's purchaſe 
were. And it not being a leaſe at a rack rent, the queſtion was, 
whether this was a regiſtry within the meaning of 7 Ann. c. 20. 
And the Chief Juſtice held it not to be ſufficient ; for the act ſays, 
the deed under which the party claims, with the witneſſes names, 
ſhall be regiſtred; and of this a ſubſequent purchaſer can have no 
notice by the bare regiſtry of the aſſignment, and it is alſo required 
that the original be produced to the officer. 5 
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Michaelmas Term 10 Geo. 2. 1069 
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Wickham verſ. Hobart. Es 


mT HE ſheriff of Midaleſeæ moved to diſcharge a rule to retuin An attorney 


his writ, upon affidavit that the defendant was a menial ſer- tough fer- 
vant to a Peer 


vant of the lord Say and Scale, and that my lord had claimed him has no privi- 


it appearing to the court, that the defendant was an attorney, and — 


that it was a ſtanding order of the Houſe of Lords, 24 March 

1696. that no common attorney or ſolicitor, though imployed by a 
Peer, ſhall have privilege ; the court refuſed the motion, and or- 

dered the ſheriff to return his writ, ER IR 


Boyfield wer. Brown. At Guildhall, 


To the execution of a writ: of inquiry before the Chief Where al. 
Juſtice, it appeared that the defendant was an inſurer to ese faber, 
a 5 of the freight 
200 J. upon corn, the value of which was 217 J. that the corn was it is a tota! 
ſo damaged in the voyage, that it ſold only for 67 J. and the freight 106 
came to 80 J. And upon this the queſtion was, whether as the 
freight, which the plaintiff was obliged to pay, exceeded the falvage ; 


this was not to be conſidered as a total loſs. 


And for the plaintiff it was inſiſted, that he ought not to be in a 
worſe condition, than if his corn had gone to the bottom of the 
ſea: for then he would have had no freight to pay, and now that 
the voyage has been performed, whereby the freight is become due, 

he has a right to apply the ſalvage to diſcharge that. It was proved 
to be the uſage, where the ſalvage exceeds the freight, to deduct the 
freight out of the ſalvage, and make up the loſs. upon the difference. 


For the defendant it was inſiſted, that as his inſurance was upon 
the corn, and the whole did not periſh; he ought in making up 
the loſs to deduct the ſalvage : but no inſtance could be ſhewn on 
either {ide of an adjuſtment, where the freight exceeded the ſalvage. 


The Chief Juſtice was of opinion, that within the reaſon of 
deducting the freight when the ſalvage exceeds it; the plaintiff 
was in this caſe, wherein it fell ſhort, intitled to have it conſidered 
as a total loſs, And the jury found for the plaintiff accordingly. 
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Dominus Rex verſ. Morgan. At Guildhall, 


Though the N an indictment for perjury in an affidavit to hold to bail, it wag 
time in atem- 1 laid to have been taken by virtue of 12 Geo, 1. c. 29. which was 
bn, yet a temporary law for five years, and after continued by 5 Goo, 2, 
if it be con. C. 27, Which has alſo altered it in ſome reſpects. And for the de- 
= mw fendant it was inſiſted, that it ſhould have been laid to have been 
be done by taken by virtue of the latter act; eſpecially as it is not barely an act 
virtue of the for continuance, but has made ſeveral alterations in the former, 
1 „ Sed per Chief Juſtice, When an act is continued, every body is 
221. eſtopped to ſay it is not in force. And as it is not altered in this 

reſpect, it is but a common continuance quoad hoc. So the defen- 


dant was convicted. 


Between the Pariſhes of St. Nicholas and St. Peter in 
Ikjpũpſwich. . 


An apprentice 'PON a ſpecial order of ſeſſions, it was ſtated, that James 
3 Blythe in 1706. was put apprentice in Sf, Peters for four 
only gains a years by indenture; and that he lived there, and ſerved the time; 
ſettlement. hut in as much as he was not bound for ſeven years, as 5 Elz. 


c. 4. requires, the ſeſſions adjudge it no ſettlement, 


And the 41ſt ſection of that ſtatute was inſiſted on, to ſupport 
the order: which declares, © That all indentures, covenants, and 
*« bargains, of or for the having or taking any apprentice, otherwiſe 
to be made or taken, than is by that ſtatute ordained, ſhall be 
e clearly void in law to all intents and purpoſes.” And one of the 
former regulations is, that the binding ſhall be for ſeven years. And 
the caſe of Cureden and Laland was relied on Paſ. 4 Geo. 2. where 
the apprenticeſhip was for ſeven years, but the indentures never 
ſtampt ; and held to be no ſettlement. Ante go3. 


But notwithſtanding this, the court was of opinion, here was a 
ſettlement ; and quaſhed the order, It appears that between the 
26th and 41ſt ſections, there are many regulations, what fort of 

rſons ſhall take apprentices, and what not; which are never re- 
garded. And it would be of miſchievous conſequence now, to refer 
this laſt ſection back to all the reſt. They ſaid the word void 
muſt be conſtrued voidable; as on the ſtatute Weſtm. 2. ſinis ipſo 
jure fit nullus, it is yet a diſcontinuance. Hob. 166, And on 


23 H.6. c. 10. you muſt plead ſpecially, and cannot avoid abi 
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And it was ſai 
225 as ſaid to be 
6. 12. Was the firſt a vulgar error, t. 
2s ; that ſo long Jigs ſettlements ; 57 0 8 13814 car. 2 
* were kt TE 8. c. 25. and _ ſtatures it 
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ſpiritual : -# 0474 came by y_ „being only ſaid to be i | 
but where 1 per Lord Talbot concerning a m: e in a ZExcommunt- 
truſt th re it appears clear h we are not to lend matter merely cato capiende, 
more d. to determine OE 2 have joriſdicion our aſſiſtance 
endur * ſaying, it is 8 a matter merel c ; and are not hs 
2 ed. In Fowler's caſ ithin their jurildict piritual. It is no 
cclefiaſticorum, and e in Salk, 293. i ion, which i 
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n R R. 


Philip Lord Hardwicke, Chief Juſtice 
Sir Francis Page, Kut. 
Jr Edmund Probyn, Kut. 
William Lee, E/q; 
Dudley Ryder, Eſg - Attorney General 
John Strange, Eſq; Solicitor General. 


ices. 


North verſ. Wiggins. 


H E defendant on ſervice of the proceſs abuſed the officer, 


A If an at- 
and ſpoke contemptuous words of the court, And on mo- 


tachment goes 


abſolutely 
where con- 
temptuous when ſuch words are ſworn by one perſon only, the rule ſhould be 


Fra = by abſolute, or only to ſhew cauſe : the rule in Chancery requiring two 
one witneſs, affidavits, to deprive the party of the benefit of ſhewing cauſe. But 
"4 caſe there being a ſupplemental affidavit, the point was not 
. determined. However the Chief Juſtice ſaid, he ſhould be unwil- 
ling to eſtabliſh a practice, that would put it in the power of one 
hardy man, to hinder another of an opportunity of defending bim- 


ſelf, before he was reſtrained of his liberty. 


Dominus Rex verſ. Webb. 


Certiorar 0 A Certiorari was granted to the Old Bailey in perjury ad inſar- 


Old Bailey. 
Acre 579. tiam defendentis, on an affidavit that the proſecutor's attorney 


583, 717. was under-ſheriff of Middleſex, and attended the grand jury on 
finding the bill, 


Dominus 


tion for an attachment at once, it was doubted, whether 
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Hilary Ter 
Dominus Rex verſ. Inhabitantes de Glaſſenby, in Com 

„ 0 0 Cumberland, ! - 

FTE R traverſe of a writ of no#anter, where the jury found No cofts upon 
A 17 J. damages, the queſtion was, whether the proſecutor * wit of 
could have coſts; he inſiſted that by the ſtatute of Glouceſter coſts 5 8 
are given in all caſes where damages are recovered, On the con- 
ttary it was faid, this was a criminal proceeding, in which the in- 

habitants could recover no coſts if they are acquitted. That coſts Carth. 239. 
are a penalty, and the acts giving them to be taken ſtiitly. Salk, Ev: 141. 
205, And of this opinion was the court, there being no inſtance 
of coſts being given on theſe proceedings, where the inhabitants are 
brought in collaterally, on the jury's finding that the malcfactois 
are unknown. 


Harris verſ. Bernard. 


H E plaintiff, in an action againſt the ſheriff, deſcribed a bill A bill of 
© of Middleſex as the precept of the King: and on ul trel re- Middleſex is 
3 - | well deſcribed 
cord, it was objected, that it ought to be ſet out as the precept of as the precept 
the court, the words being frazceftum ci vicecomiti, as the award of the King. 


of the court. | 


E contra it was infiſted, that in every lalitat it is ſet out with, 
* Whereas We lately commanded our ſheriff:” And in 2 Saund. 
52, 151, it is ſet out in this manner. Et per curiam, Judgment 
quod perfectt recordum. „ | 


Dominus Rex verſ. Robins. 
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PON motion for a new trial on behalf of the defendant in 
an information in the nature of a que warrants for the office 
of mayor of Tintagel, the queſtion on which the defendant's title 
turned was, whether the former mayor had a right to name two 
eliſors to return a jury, if the town-clerk, who might nominate 
one, was abſent or refuſed, 
mayor was called as a witneſs, to prove the cuſtom ; and it was ob- 
jected to his competency, that he having acted under ſuch a nomi- 
nation, was liable to an information, and therefore could not be 
examined. And Mr. Baron Thompſon, who tried the cauſe in Corn- 
dual, rejected bim. It was now moved for a new trial, for that 


the objection went only to his credit: and 2 Rall. Abr. 69 * 


1 W.49 


The ſecond eliſor nominated by the 


A corporator 
who has acted 
under the 
right claimed 
may be a wit- 
neis to prove 
the uſage. 
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CRE. 


was cited, where A. B. and C. were ſeverally indicted for perjury 
in proving a bond, and allowed to be witneſſes for each other. 
2 Lev. 231, 236. 2 Sid. 109. Salk. 690. Et per curiam, The 
boundaries between what goes to the credit, and what to the com. 
petency, are very nice, and the latter carried too far: in this caſe 
he was but an officer for the day, whoſe power has long ſince been 
at an end. It was a bare authority, and not an intereſt : and no- 
thing is more common, than to examine former, mayors as' to the 
right,” though there is no limitation to informations. We think 
this goes only to his credit, and there ought to be a new trial on 
payment of coſts, | 
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Moor verſ. The Mayor and Jurats of Haſtings, 


A fine certain FJANDAMUS to admit the plaintiff to his freedom, in which 
may be al- the cuſtom was alleged, that the eldeſt ſon of a freeman born 
* N in the town after his father's admiſſion, had a right to his freedom, 
fine. paying a reaſonable fine: and iſſue being joined upon the cuſtom, 
the proof was of a conſtant payment of 6s. 8 d. And it being 

objected, that this was proof of a fine certain, whereas it was laid 

to be a reaſonable fine, which they conſtrued an uncertain fine; the 

Chief Juſtice ſaved it to the defendants. | 


_— And upon great debate in court, the poſea was ordered to the 
1 | plaintiff: the proof being well enough, for a reaſonable fine does 
j not ex vi termini import an uncertain fine; and if it may be ap- 
plied either way, it is well enough laid. In caſes of a certain de- 
mand the legal deſcription has been by the word rationalibis. Thus 
with reſpe& to aids, which by Weſim. 1. c. 36. are fixed at a ſum 
certain, for knight-ſervice lands ſo much, and ſo- much for ſocage 
lands; the writ in the Regiſter 87. a. is rationabile auxilium, 80 
at common law the wife was intitled to a third part of the goods 
of the huſband, and yet the writ is de rationabili parte bonorum, 
F. N. B. 122. 6. And though in Co. Ent. 646. an incertain fine is 
called rationabilis denarior” ſumma; yet there is a meaſure to go by, 
the value of the land: but here is no ſuch thing to eſtimate it by, 
or to found an opinion what is reaſonable or not. Franchiſes are 
all of equal value, and therefore reaſonable in this caſe muſt be 
certain, there being nothing that can vary it and be reaſonable, and 
what is reaſonable muſt be determined by what is uſually paid. 
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5 hen 
it was 
Dominus 


Attorney General. 


lle. 
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five houſes and 


udge it a ville, that ought to maintain ** 


) 
This was moved to be 


the caſe of Denham v. Dalkam 


made to ſhew cauſe. 


In B. R. 


General. 
April, took the 


pital meſſuage and 
2. and a rule was Ante 1004. 


, Upon the authority 


and on appeal 
formerly a ſeat of the 


into 


Philip Lord Hardwicke, Chief Juſtics 


Sir Francis Page, Kut. 


ir Edmund Prob 


IS. 
Citor 


12 Reg 
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ial place, 
ſting of a ca 
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Sol 
IOIl, 
„Hill. 8 Geo 
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William Lee, Eſq 
Dudley Ryder, 


into court 29 


Lord Chancellor as well as Chief | 
12 R 


but ſince converted 


55 


extraparoch 


ing 


of B. R. came 


bury, conſi 
ing to have the reputation of a v 


of the manor of Grafton. 


he park, 
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Poor perſon was removed to Grafton 
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Afterwards, on an affidavit of ſervice, the rule was made abſo- 


late, th 


Lord Hardwicke be 


Between the Pariſhes of Stoke-Prior and The inhabitants | 


John Strange, 
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Dominus Rex verſ. Green. 


Dominus Rex verſ. Roper. 


Pradlice. NFORMATIONsS were granted for perjury on the trial of 
1 ay information for a conſpiracy ; and all the parties proſecuted 
agreeing, the court on conſent arreſted the judgment on the conſpi- 

' racy, and quaſhed the two other informations. 2yod nota, for it 
has not been uſual ſo to do, whereby ſuch proſecutions are ſtifled, 
and the Attorney General never grants a Tolle profequt in ſuch caſes, 
though by conſent. eee 
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Salter n. ver / Wynne. 


as. 
=» 


Legal cofts A* executor brought error on a judgment againft the teſtator 
2 upon bond; and after aftirmance, moved on the act for a- 
raxed 0" en mendment of the law, to pay principal, intereſt and coſts. It was 
ing before th ment o the law, pay principal, 1 tt ofts. It was 
maſter. inſiſted, that as he came for a favour to fave the penalty, it was but 
equitable he ſhould pay the cofts in error which he had put the 
plaintiff to ; for if the plaintiff had taken execution, equity would 
never puniſh him for taking thoſe expences out of the penalty : 
and the caſe of Merril v. focelyn, Trin. 13 Ann. B. R. was cited 
for that purpoſe. RO ee ptucs 2 W/00e+ wp | 


Ante 871. E contra were cited Baynbam v. Matthews, Trin. 4 Geo. 2. 


where an executor diſcontinued without coſts, and Siſney v. Nevin- 

Ante 699. ſon, Paſch. 12 (ea. 1. Upon the authority of which caſe, the 
court determined, that as by law the executor was not to pay coſts 
upon a writ of error, a court of law could not direct them to be 
taxed, though there was a penalty. 


. Caſwall ver. Martin. 


Appearance "JO HE latitat left out the words de placita trunſgreſſionis. Com- 
2 _ 1 mon bail was filed by the plaintiff; a declaration left in the 
mae office, which the defendant took out, and then moved to ſtay 
the proccedings. And upon fhewing cauſe, Strange infifted, that 
the error in the proceſs was cured by the appearance, and cited 
Salk. 59. and the caſe of Widdsington v. Charkton, where in an 
Ante 1044. appeal of murder it was ſo held. So Paſch, ꝙ Geo. 2. Morgan v. 


Luckup, there was no Engliſh notice under the proceſs, w__ I 
1 4 taking 
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raking the declaration out of the office was held to cure it. Where- 
upon the role $0 ay peocoegings wee piſcharger: 
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HE. aſſize day at Winton was on Wedneſday : and on the A counter- 

Monday night before, the notice of trial was countermanded mand in town 
e | 3 l muſt be four 
to the agent in London. And the court held, it did not fave coſts; days before 
and that being given in town, it ſhould be four days; if to the at- the aſſizes. 
torney in the country, two days would be ſufficient. Vide ante 
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The Caſe of the Coroner of Weſtminſter. 


* . * 8 2 5 * 
E returned an inquiſition, finding a felo de fe, non compos. Coroner not 


And it was moved, that he might be obliged to return the 3 
depoſitions; but the court refuſed to make any ſuch rule, there he- ton. 


1 


* ; 


ing nothing depending before them, to make it neceſſary, 


= 15 "> Mi 
On a trial af bar Before Page, Probyn and Lee, Juſtices, 88 


N a queſtion upon the plaintiff's legitimacy, he produced the Evidence. 
general regiſter of the pariſh, wherein he was entered as the ſon 
of his father and mother, in the ſame manner as lawful children 
are entered: this regiſter the clerk ſaid, was a book into which the 
entries were made once in three months, out of the day-book, 
wherein the entries are made immediately after the chriſtning, or 
next morning. 


To encounter this, the defendants aſked him if any notice was 
taken of baſtards; and he ſaid, their method was, to add B.B. 
which ſtood for Baſe Born. And then they offered the day-book, 
trom whence the other entry was poſted, in which B.B. was in- 
ſerted: and inſiſted, that was the original entry. And this being 
oppoſed, the opinion of the court was taken. Page Juſtice was 
for allowing it to be read ; but the other two Judges were againſt it, 
| laying, the other was the only regiſter, and there could not be two 
4 regiſters in one pariſh, So the book was rejected. 
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Dominus Rex verſ. Sutton. 


Having coin- E was convicted at Northampton aflizes;. for unlawſully having 
0 ing tools is H in his cuſtody abd poſſeſſion two iron ſtamps, with intent to 
8 impreſs the ſcepters on ſixpences, and to colour and paſs them off 
for half guineas. And Lord Hardwicke, who tried him, having 
ſome doubt whether the bare having them in his cuſtody, without 
ſhewing he uſed them, or did ſome act to procute them, was in- 
dictable; directed a certiorari to be brought. And after it had been 
twice argued, the court was of opinion, that it was well enough: 
for coining was the prerogative of the crown at common law: that 
this could not be a caſual having them innocently, or coming to 
him as executor ; becauſe it is laid, and found, that he had them 
with an intent to impreſs. 3 1n/f. 18. ſays, the perſon may be im- 
priſoned, in whoſe cuſtody ſuch inſtruments are found; and ſhall 
he be impriſoned for what is not indictable? Lading wool is lawful, 
but if it be with an intent to tranſport it, that makes it an offenſe ; 
here the intent is the offenſe; and the having in his cuſtody, an act 
that is the evidence of that intent, We. muſt not be too nice in 
theſe indictments, which Lord Hale in Hf. P. C. 193. complains 
of in the courts. The defendant was fined 6s. 8 d. to ſtand in 
the pillory at Charing-croſs, and ſuffer fix months impriſonment, 
and until his fine paid. R 
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10 Georgii 2 Regis In B. R. 


Hir William Lee, Kut. Chief Juſtice. 
Sir Francis Page, Kut. 

Sir Edmund Probyn, Kut. O uſticer. 
ir William Chapple, Knut.. 
Dudley Ryder, Eſq; Attorney General. 
John Strange, Eſq; ' Solicitor General. 


* 


Wharton verſ. Richardſon, Vid. 
Scire facias was brought againſt the defendant as admini- After two 
ſtratrix of her huſband, on a judgment againſt him for ae . 
+ @ 1,500/. and after two nichils returned, a ſcire fieri inquiry lieve on mo- 
was taken out, and the defendant attended the execution of it, in _ + hg 
order to lay the ſtate of the aſſets before the jury; but the plaintiff cg an 
inſiſting, that the award of execution on the former writs was in reaſonable 
point of law an evidence of aſſets, a devaſtavit was found to e. 
1,117 J. 18s, 1d. In Hil. 8 Geo. 2. ſhe appeared to the /cire 

Feri inquiry, pleaded plene adminiſtravit, and traverſed the deva/ta- 

vif, And notice of trial being given and countermanded, and ng- 

thing further done upon it; ſhe in Mich. 10 Geo. 2. moved to have 

the award of execution ſet aſide, and to be admitted to plead ; it being 

to no purpoſe to expect relief upon the trial of the traverſe : and 

cited Salk. gz, 264. to ſhew, that where there has been no /cire 

fect, and only two nichils, the court will relieve upon motion, and 

not put the party to an audita querela: and the ſtate of the real 

allets was proved to be 130 J. which ſhe offered to deliver up, and 

be examined upon interregatories, if the plaintiff was diſſatisfied 

with. the account. = | * 
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fideration of her long acquieſcence, and the ſeveral ſteps taken ſub. 
uent to the award of execution ; they thought ſhe came too late 
+ | zee „„ ) 
and for that reaſon. only, refuſed do interpoſe., . 
| Aer T7 — nm 
173 | ; _ | | mary 2 £06 n Te FY T | TT 6 * 757 _ I ** x 1 - 41 5 5 8 3 
| =. infant [D) 12 Geo. 1. c. 29. if the defendant does not file common bail 3 
701 ( name 1 guar. D in time, the plaintiff may do it for him: in this caſe the de. 
1 dian to appear fendant was an infant, and had appointed no guardian by whom to 4 
by, the plain- appeat: and the court made a rule, that the plaintiff ſhould name a I 
tif may do k PPT POMPNS en enn 
for him. guardian for him, if he refuſed to do It himſelf. Chas N81 3 


Dominus Rex verſ the Inhabitants of Bedall in Yorkſhire, 
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\ N order was made upon one Moor, as the putative father of 
two baſtards born of the body of E/:zabeth the wife of Richard 


* 


If no acceſs | 
of the huſ- 
vans be od OE OT RO IC oe | we 

Judged the Sharpleſs : in which it is ſtated, that for ſeven years before, the 
ard: buſband had had no acceſs to her, ſhe having never ſeen or heard 
Ante 925, of him all that time, and not knowing whether he was alive or 
940. dead; which the juſtices adjudge to be true, and that Moor is the 


father of them, and order him to provide accordingly. 
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10 Upon appeal to the ſeſſions, the caſe is ſtated with ſome varia- I 
„ tion : that in 1728. ſhe was married to Sbarpleſi, then a ſoldier in 9 
113798 Mullins s troop, in a barn, by a perſon not in the habit of a clergy- 
Wl. man: that there had been no acceſs for ſeven years: but it appear- 
Wl: ing by a certificate from the commiſſary general's office, 7th April 
1 1737. and from the evidence of Siman Clarkſon, that one Richard 
Sharpleſs, who he was told was formerly in Mullins's troop, was 
muſtered as a private gentleman in the third troop of horfe guards 

from 25 June 1733. to 23 February 1736. though Clarkſon (aid 
pe could not take upon him to ſwear that it was the fame Richard 
+... Sharpleſs pretended to be married as aforeſaid : upon this ſuppoſition 
of the huſband's being alive, the ſeſſions were of opinion, the chil- A 
dlren were not baſtards, and reverſed the order of the two juſtice. = 
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And now upon debate (the Chief Juſtice abſent) the order of . 
ſeſſiops was quaſhed, and the order of two juſtices confirmed: for 
it being ſtated in both orders, that there was no acceſs, according NY 
to the caſe of Pendr el v. Pendyet, Hil. 5 Geo. 2. ante 92 f. it was I 
immaterial whether the huſband was alive or not: but if it was ue 
material, here is no evidence to prove it, the identity not being YH 


4 | {worn BH 


ft * * A — * 
* 


ſworn to; or if it was, yet the evidence of his being alive was im- 
proper to have been received, and even the marriage itſelf doubtful. 


BV Robinſon un', Sec. weſ. Niccols. 


T plaintiff brought debt upon a judgment, where the Putting in bail 


fol HS A TIRE; 107 where not re- 
money recovered. was under 10 /. but by the addition of coſts onal, doin 


above. Then the defendant moved on the authority of Gammage v. _ from 
Watkin, Puſ. 7 Geo. 2. that common bail ſhould be accepted, and mon batt. 
Mr. Solicitor General pro quer agreed it to be the rule; bat infiſted Ante 975. 
that by actually putting in bail, the defendant was too late in the 
application: and cited Laſerre v. Fohnſon, Hil. 13 Geo. 1. ante 745. 

where on error an executor gave bail, which he needed not to have 

done, and the court refuſed to vacate the recogniſance. 


But in this cafe the court ordered common bail; for the plaintiff, / 
who was an attorney, ought not to have marked his proceſs for 
bail, and therefore ſhould not take advantage of his own miſtake. 


Dominus Rex verſ. the Inhabitants of Butley in Suffolk. 


HE queſtion in this caſe was, whether renting a windmill] Renting a 
| | - windmill is a 


at 14 J. per annum gained a ſetilement; it baving been deter- ſettlement. 


2 2 


mined, that a watermill did. Salk. 536. It was ſaid, thoſe are 
always habitable, but the others often are not. Sed per curiam, It 
is the ſame as if he bad rented land of that value. And H. 8 Geo. 1. 
Rex v. St. Mary in Guildford, ante 502. it was à mill generally, 
and held a ſettlement. And ſo it was in this caſe. 


Bean verſ. Elton. 
A Writ of inquiry was executed in Trin. 1728. and coſts taxed New nk of 
upon it, but no final judgment entered up. And now there dere to be 


being occaſion to prove the debt in Chancery, the writ of inquiry made on loſs 


could not be found: and a rule was made for a new writ of in- Hf the 11 


quiry and inquiſition, according to the ſheriff's notes, and that the cauſe was 


appeared to have been taxed. Vide ante 141, 833. —— 
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Adams verſ. Broughton. 


A recovery in T E plaintiff recovered in trover againſt the captain, for yarn 
trover velts conſigned to him. The captain obtaining an injunction, on 
the property 8 1 "= 4.1: | 3 th def 0 "I he ES. 
ſhewing the goods were delivered to the de endant; the. plaintiff 
brought an action againſt him, and held him to bail. And the court 
| diſcharged him on common bail, for by the former recovery the 
property veſted in the captain, the plaintiff having damages in lieu 
thereof, and therefore in this action he | could not ſay the goods 


were his. „ 

© © Burton 6% Fitzgerald, At Guildhall, | 

Sentence of a CTIO N on a charterparty, to go to Calais, and take in corn 
for Spain. The defendant pleaded, that the ſhip was unfit 

"cr Sag for the voyage, being rotten, and therefore he did not load her. 


ſhip as unfit, And iſſue being joined upon the goodneſs of the ſhip, and ſeveral 
not to be read vitneſſes examined; the defendant offered to give in evidence a pro- 


in an action 


on the char- ceeding, in the admiralty court at Calais, whereby commiſſioners 

terparty. were appointed to ſurvey the ſhip, upon whoſe report there was a 
ſentence of condemnation, It was objected, that this being a con- 
tract under ſeal on Jand here, the admiralty there had no juriſdiction, 

and conſequently their ſentence void. It appeared that the plaintiff 

intervened in the ſuit, and had an inſpector of his own nomination 
put into the commiſſion, And it was inſiſted by me and others, 

that faith was to be given to theſe proceedings; and we are not to 
ſuppoſe, that the ſame boundaries between courts ſubliſt there as 
here: and on inſurances nothing is commoner than to read proteſis 
in foreign admiralties. But the Chief Juſtice refuſed to let it be 
read, this being a contract under ſeal at land, in which caſe accord- 
ing to our law the admiralty has no juriſdiction, 
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Ogpenheimer verſ. Levy. 


Alien nee how N caſe ſar aſſumpfit, the defendant pleaded in abatement, that 

_ . the plaintiff was an alien born at Vienna under the dominion 
of the King of the Romans, and out of the allegiance of our King: 
to which the plaintiff demurred. And upon argument it was held, 
that as by law an alien friend may maintain a perſonal action, a3 
being allowed to traffick. 1 And. 2 5. Dy. 2. b. Brote, Deni zen. 
Yelv. 198. it is neceſſary in order to abate the writ, that he ſhould 
be ſhewn to be an alien enemy, which is not to be preſumed, 
nor the contrary neceſſary to be replied : and all the precedents are 
inimici Domini Regis. So a reſpondes oufter was awarded, 


Clarke verſ. the Biſhop of Sarum. 


Mandan for AA Mandamus was granted to admit the plaintiff to a canonry or 
a prebend. | prebend of Sarum, and to inſtitute, induct and inveſt him 
Skinn. 45. therein; though it was ſtrongly oppoſed on the rule to ſhew cauſe, 
1 Lev. 108. as turning the common law remedy by guare impedit into another 
ber 155. channel, But the court ſaid, that though formerly mandamus's were 
* not ſo frequent, eſpecially where the party had another remedy; 
yet they being found to be more expeditious and leſs expenſive, had 
been given into of late. And as to there being another remedy; it 
might be ſaid equally in caſes where an àſſiſe or an action upon the 
caſe would try the right, and yet that was never thought a ground 
to deny a mandamus : ſo the writ was ordered, but never iſſued, the 

parties agreeing to refer the diſpute. 


Booth verſ. Garnett. 


Awarding the EBT upon a bond, the condition whereof recited, that the 
giving a note plaintiff and Gilbert had ſubmitted a diſpute to arbitration ; 
hos bag and therefore if the defendant ſhould pay what Gilbert ſhould be 
payment at a awarded to pay, not exceeding 20 l. the bond to be void. On the 
future day. replication it appeared, that the award was for Gilbert to give the 
plaintiff his note for-18 J. payable at a future day, And it was in- 
ſiſted upon for the defendant, that his bond was only to pay the 
money awarded ; and therefore as the award was to do a collateral 


act, it was not within the condition. 


But the court ſaid, that awards were to have a reaſonable intend. 


ment: and all the meaning of this was te give the party time, — 
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: Boſworth verſ. Hearne, ' i! 


' PON' a return of a habeas corpus, it appeared, that! a1 Wye to 
ſuit was by the chamberlain of London upon a by-law made cenfne brew- 


in the ſtreets with his dray or cart after one of clock in the rying out 
afterfſoon between Micharlmas and Lady-day, and from thence after ©, good. . 
eleven in the forenoon, under the penalty of 20s. And a cuſtom 

* returned, for the wy 8 having the cm! of carts. 


4 


It was agreed both at bar and Much that ſuch A lions may th 
good: but that without a cuſtom the by-law would be void. And 
the only queſtion diſputed was, Whether this * was a reaſonable” re- 


ſtraint. 


Many objections were made by Mr. Solicitor, ariſing from the 
nature of the brewers trade, and the neceſſity it would put them 
under of uſing more carriages, and employing more ſervants; the 
conſequence whereof would be the raiſing the price upon the con- 
ſumer, or lowering the quality of the beer. 

But the court ſaid, that as this was ; duly a renuhicion of tratle; of 
which the city was the beſt judge; it was enough, that it did not 
appear unreaſonable in itſelf, And that within the reaſon on which 
many of the city by-laws had been held good, they were warranted 
in granting a Procedendo. of 


French, qui tam, verſ. Wiltſhire, - 


FT ER verdict for the plaintiff for 500 J. penalty for keeping since the jary 
a Pharo table, it was moved in arreſt of judgment, that the act the are 
denire was de cor _ comitatus, whereas actions upon penal ſtatutes Es 
are excepted in the act for amendment of the law. But the court a in the 
held, that ſince the jury act 3 Geo. 2. c. 2 5. the ſheriff could re- actions ex- 
t h 1 - cepted by the 
urn no other than the general pannel, and therefore: the proviſo I end: 
was virtually repealed: or if not, yet the 5 Geo. 1. c. 13. had ment of the 
cured this, either as a defect in form or ſubſtance. And actions of law. 


debt are not within the proviſo in the laſt mentioned 77, ELSE ; 


Berri ngton 


ers to certain 
in 15 Car. 2. that no drayman or brewer's ſervant ſhould be abroad hours for car- 
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Berrington trſ. Parkhurſt et al. 
AG — 4 How. Ae (24 . . Ae. 2 2 
wot PON a trial at; bar in ejectment on the demiſo of John Dor. 
as « al A mer, Eſquire, ſot a manor and lands in Bucks, a ſpecial ver- 
a fine, a dict opon the family ſettlement] was found ; but as neither the 
the demie King's Bench nor Houſe of Lords gave any opinion _ 175 


There muſt 


, 15 sf * Cale, it is eee to ſtate * lame. 


before the 

. the point on which the judgment. was ede was ; ſhortly 
thus, The defendants (as diſeiſſors for argument ſake) levied a fine 
in 1730. To avoid this the leſſor of the plaintiff made an actual 
entry on 6th January 173 1. and in Hilary term after brought his 
ejectment, and laid hv demiſe 1 October 1731. which was three 
months before the actual entry, 


And it was inſiſted on for the defendants; 1. That an actual en- 
try was neceſſary to avoid the fine. And, 2. That the demiſe could 
not he laid before ths leflot had n the e's > the actual 


entry. 


As to the firſt of theſe, it was argued for the plaintiff, that the 
4 Hen. 7. c. 24. was in the disjunctive, ſ% as the claim is purſued by 
action or lawful entry, and that thetefore the ejectment is ſufficient, 
if the actual entry was out of the calc. . 


And as to the ſecond it was argued, that upon be entry the 
leffor's eſtate was re-veſted, and he might maintain treſpaſs for an 
act done during the diſſeifin. And unleſs he was allowed to lay his 

_ demiſe backwards, he could never recover the meſne profits. 


Io which it was replied, 1. That cjeAmeſits were not in uſe at 
the time of making the ftatute, and real actions only were intended: 
and if ejectments would do, all the queſtions. that have been made 
about actual entries muſt have fallen to the ground, by the anſwer, 
that an ejectment was a ſuit that came within the 42 thoſe 

queſtions having all riſen in ejectments. 1 Saund. 319. 1 Vent. 42. 
1 Mad. 10. 2 Keb. 555. Shinn. 423. And Hil. 2 Ann: 1703. 
Zoth January, at a meeting of all the Judges (except Price) it was 
ot — that in the caſe of a fine, there muſt be an actual entry 
within five years, and that the confeſſion of an entry to deliver 
a leaſe in ejectment ſhall not operate to avoid a fine. And the 
act for amendment of the law, which ſays, the claim or entry 
ſhall be of no effect to avoid a Roe. unleſs an action is commenced 


within a year after ; ſhews it moſt be an actual entry to be pro- 
4 | ſecuted 


Hilary Term 11 Geo. 2. 


ſecuted with an action, and that the action is not ſuch an entry as 
18 required. 


And as to the ſecond point, it was obſerved, that the conſtant 
doctrine has always been, that one out of poſſeflion cannot make a 
jeaſe; and therefore in verdicts it is always found that the leſſor en- 
tered and was ſeiſed prout lex poſtulat. That here was a time when 
certainly the leaſe was void, vig. from the making to the entry; 
and the queſtion in ejectment always is, whether the leflor could 
then make the leaſe ; and he is nonſuited if he lays the demiſe before 
his title accrued : that ſuppoſing this may affect him as to the me/ne 
rofits; it is his own laches, and the owner is ſuppoſed to live upon 


them all the while, | 


5 


And upon this point the King's Bench gave judgment for the de- 
fendants. And on error in Parliament, the Judges were all ordered 
to attend, when, after two days argument at the bar, two queſtions 
were put to the Judges, 1. Whether an actual entry was neceſſary 
to avoid the fine. To which they all anſwered, that it was. 2. 
Whether the demiſe being laid before the time of the firſt entry, 
this ejectment could be maintained. To which they anſwered, It 
could not. So without putting any queſtion upon the merits, the 
judgment was affirmed with 10 J. coſts. 


Collins verſ. Butler. At Guildhall, 


' A Note was payable 27th December 1732. The drawer ſhut There muſt 
up his houſe, and went away the November before. And the be a demand 
queſtion was, whether in general a demand upon the drawer is ne- OO re 
ceſſary before the indorſor can be charged; and if it was, whether ſor can be 
in this caſe the plaintiff had ſhewn ſufficient, in proving the ſhut- charged. 


ting up the houſe. 


As to the firſt the Chief Juſtice ruled, that a demand on the 
drawer was neceffary, as was determined in C. B. Paſch. 4 Geo. 2. 
on great debate, And in this particular caſe, he held the plaintiff | 
had not gone far enough, but ought to ſhew, that he had inquired 
after the drawer, or attempted to find him our, —' 
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Eaſter Term 


11 Georgii 2 Regis In B. R 


Sir William Lee, Kut. Chief Juſtice 


Hir Francis Page, Kut. 
ir Edmund Pb, Rut. Juſtice 
Hir William Chapple, Knut. 

Dudley Ryder, Eſq; Attorney General. 
John Strange, Eſq; Solicitor General. 
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Dominus Rex verſ. Bainton 


S 2 


What indict- 
ment is quaſh- 
able. 


N indictment at the quarter- ſeſſions for perjury at common 
law, was quaſhed for want of juriſdiction; and ſaid to have 
been done ſo before about taree Yours 2g. | Rex v. 


Weſtineſs. 
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Dominus Rex ver. Har wood. 
Practice. + HE defendant Tt a juſtice of peace, was 8 on an 


information, for a conviction by him made of an alehouſe- 
keeper, who was never ſummoned or heard. And Sir Thomas Ab- 
ney moved it as of courſe, to diſpenſe with his appearance. This 
was oppoſed, unleſs there was ſome reaſon given, or affidavit made. 
And upon debate the court reſolved, it was not of courſe, and the 
defendant afterwards _ in perſon. 
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Hooper 


1 = N ** r — 3 2 * Pa" 
_- — . N 2 * — 2 — ne 4 4 — * 
o 2x) 0K rome Dr Oqes/ 00: — 9 — ata 
1 1 a — 2 0 —— —— 29335 — 4 p 1 0 N * * A 
— £ g 4 — 0 — n 32. - a . - 
. 6 
* 5 « 2 * 46 . 
8 
- * ; 
5 * £ . 
X | 2 | p | FO 9 
TY 2 ä — at. 9 i. e * 
a _— 1 alt . 22 „*—— 2 
1 * > - © * ou ” - — — AKA e H 0 * 


Hooper ver ſ. Shepherd. 


RROR of a judgment in C. B. in debt upon a charter- party, Debt lies on a 
whereby the defendant was to pay fifty guineas per month. Ie 


And the plaintiff ſtates, that 6 52 J. 10s, was due for the whole, a verdi& as 


1c21, 105, whereof he had received, and the remainder was 500 J. 
for which the action was brought. The defendant pleaded, that 
he had paid at the rate of fifty guineas per month for all the time 
the ſhip was in his ſervice: and iſſue being taken, that he did not; 
the jury find, that 3 57 J. 115, remained unpaid, but ſay nothing 
as to the reſt of the 500 J. | 5 


It was firſt objected, that covenant, and not debt, was the pro- 

r action: but this was got over, it being founded upon a deed, 
in which caſe debt will lie, according to 1 Roll. Abr. 591, Cro. 
Elia. 561, 758. 1 Roll. Abr, 597. Sti. 31. 3 Lev. 429. 


But then it was objected, that this was an imperfect verdict, the 
jury not having anſwered to all they were charged with; according 
to Co, Litt. 227. a. 1 Roll. Abr. 802, pl. 5. Cro. Fac. 31, 113. 
3 Lev. 55. Mr. Solicitor would have ſupported this by obſerving 
that this was a ſpecial iſſue, the ſubſtance whereof was, how long 
the plaintiff was unpaid for, and therefore differs from the general 
iſſue of nil debet, where he admitted the jury muſt anſwer to the 
whole, elſe the defendant might be called upon again : but here 
there was no ſuch danger, this being a determination of what is due 
upon the foot of all the time in the charter-party, and conſequently 
ends all the queſtion in diſpute between the parties, and no new 
action can be brought for any of the time: and wherever the ſub- 
ſtance of the iſſue is found, it is ſufficint. Co. Litt. 227. a, Nilo. 


148. 9 Co. 67, 112. 


But the court held this caſc was not thereby diſtinguiſhed from 
the general rule, and therefore reverſed the judgment. 


Chapman verſ. Maddiſon. 


"A Latitat was offered to the 


mandate for an execution of the proceſs. The officer refuſed to 
receive it, upon pretence that the proceſs of B. R. would not run 
in the county palatine. And upon motion againſt him for an at- 


tachment, a long argument was made by the Biſhop's counſel, to 
ſhew 


"£4 as , WA . 
proper officer of the Biſhop of g. E. wil 


Durham, and a demand made upon him to iſſue the uſual expect a re- 


turn of a 


J. to the whole 
demand. 
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Eaſter Term 1G 


ſhew the antiquity and dignity of counties palatine, and that no 
proceſs will run there, but from the Exchequer, which is conſi- 
dered as a prerogative ſuit. But the court on conſideration declared, 
that whatever might be the caſe, when the queſtion came properly be- 
fore them upon a claim of conuſance, or plea. to the juriſdiction ; 
yet they would never endure, that the officer ſhould refuſe to receive 
their proceſs, They cited Zee v. Ranſome, Mich. ꝙ Geo. 2. where 
to a latitat into the county palatine of Lancaſter, it was returned, 
that the writ lay not; and the court quaſhed the return, as not be- 
ing a proper way of bringing the point in queſtion. They ſaid the 
true meaning of the expreſſion Breve Domini Regis non currit is, 
that the court cannot write directly to the ſheriff, as they do in other 
caſes, In this caſe the rule for an attachment was made' abſolute. 


Ocway verſe Nm. 
WY. 2 4 Bret few _ 4 — aer 72 FL 7 e . | 
| Ia - FCC * l | 
Debt lies not HE great queſtion in. this caſe (which came from Jreland) 


in lreland on was, whether debt would lie there upon a judgment in B. 


. d 5 n % ; - 
3 R. in England. And after two ſolemn arguments, upon which the 


ee, court ſtrongly inclined that it would not, a third argument was 


g "appointed. But the plaintiff in error, who was plaintiff and had 


Au, e 


adgment againſt him below, declining any further argument; the 
ee, Judgment in Ireland was atirmed, without any opinion delivered by 
pear” wn); the court, further than what was ſaid upon breaking the caſe at 


„ the former arguments. 5 
2 * 2 boos. 4 ES ed Toft tran tc 


Cf 
2 


Dominus Rex verſ. Liſle. 


111 | ae an information in nature of a quo -warranto for the 
ing in and | A office of mayor of Chrift-charch, the defendant's title de- 


"_ pended upon two queſtions, on which a ſpecial verdict was found. 


man an ofi- 1. Whether one Goldwyer, who preſided at the election of the de- 


my % tendant, was a mayor de fafia, And, 2. If he was, whether the 

chere is ſome Preſiding of a mayor de facto in this. caſe was ſufficient to make a 

form of elec- title in the defendant againſt the crown. 

tion he is a 

mere WurPer: As to the firſt point, the. fact as found was, that Gol/dwyer was 
never elected mayor, or ever had any lawful right or title to the 
office; but that under colour of being elected, he was in fact pre- 
ſented and ſworn at a court-leet, and acted all the year, though an 
information was depending againſt him, in which after the year 
there was a judgment, of cſter; but it did not appear there was any 
rightful mayor at the ſame time, | —— 


Eaſter Term 11 Geo. 2. 
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The other point was left undetermined, as not be 


afterwards fall to the ground. 
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The court gave judgment 
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Examination 
of a pauper 
muſt be by 


both the ju- 


ſtices. 


What are 


words of con- 


dition and 
what of limi- 


tation. 


Trinity Term 
11 Georgii 2 Regis In B R 


5 "William Lee, Knt. Chief Juſtice. 
> Francis Page, Rut. 3 
Fir Edmund Probyn, Kut. ( Juſtices. 
Ir William Chapple, Rut. 

Dudley Ryder, Eſq; Attorney General. 
John Strange, E 7 Solicitor General. 


Dominus Rex verſ. Wykes et al'. 


T was held, that though the complaint of a pauper's ſettling 
may be to one juſtice, yet the examination ought to be by 
two, and thoſe that ſign the order of removal. Salk, 488. 


Andrews verf. Fulham. 


N ejectment on the demiſe of Edward Tones, Eſq; a caſe was 
made for the opinion of the court. 


That Robert Waith being poſſeſſed of leaſehold meſuages in London, 
by his will in 1686. deviſed the ſame to his wife for life, and after 
* deceaſe to ſuch child as ſhe is now ſuppoſed to be enſeint of, 
and to the heirs of ſuch child for ever ; provided that if ſuch child 
as ſhall happen to be born ſhall die before twenty-one, having no 
iſſue, the reverſion of one third ſhall go to my wife and her heirs, 
one third to my ſiſter Elizabeth and her heirs, and the remain- 
ing third to my ſiſter Anne and her heirs. And of this will he 
made his wife executrix, and ſoon after died, his wife not being 

4 enſeint. 


ty Term 11 Geo. 2. 


- _- = nn 88 15 „ — 1 


* A 4 #) 
_— «3-5 : 5 — ; 


enſeint. That ſhe aſſented to the will, and married the father of the 
jeſſor, who adminiſtred to her. And the defendants claim one third 
under Anne the ſiſter of the deviſor. 


After two arguments the Chief Juſtice delivered the opinion of 
the court. That though formerly it was doubted, whether a deviſe 
to an infant en ventre ſa mere was good; yet it is now clear, that 
where it is per verba de futuro, it will take effect. Salk. 229. 
Godolph. 386. The words therefore would have been ſufficient, 
had any perſon come in being capable of taking. But the objection 
is, that no ſuch perſon ever exiſted, and conſequently thoſe who 
claim in remainder on the dying of ſuch perſon under twenty-one, 
and without iſſue, can never enjoy the eſtate. | 


Now in anſwer to this, it is obſervable, that it is no unuſual 
thing for words of condition to be taken as words of limitation, 
1 Ven. 202. Salk. 570. where there is a remainder over, Taking 
It therefore as a limitation, it muſt either happen, or become im- 
poſſible. It never did happen; and therefore the queſtion is, whe- 
ther the limitation over of the term be fo remote, as not to be al- 
lowed, And we are all of opinion it is not too remote, 


For this purpoſe the caſe of Maſſenburgh v. Aſh is ſtrong in 1 Vem. 234, 
point, and ſo is Martin v. Long, 2 Vern. 151. Ar. Eq. 192. And 2 Chan. Rep. 
this is agreeable to the cafe of Scattergood v. Edge, where the re- 275, 
mainder over on refuſing to take the name of Edge, was held a ***: 229. 
limitation, and not a condition. The deviſe to the expected ſon 

of Catharine is void, as if no ſuch clauſe in the will, according to 

Mo. 487. And we are the more confirmed in this opinion by my 

Lord Harcourt's deciſion in the caſe of Weſftcombe v. Tones, where 

upon the very clauſe now in queſtion, he determined that the deviſe 

over in thirds was good. 


The defendant therefore muſt have the poſtea, and the plaintiff 
pay the coſts of a nonſuit. | 


ſpecial reſolution to be a good remainder in thirds, by the King's 7 

Bench; though the Common Pleas had been of another opinion on 

- 50 made before Eyre C. J. and ruled by Willes C. J. and 
ar Ker. | 


Smalley 
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Smalley ver. Kerfoot et ux. 


In uſum ſuun RESPASS againſt baron. and feme for entering the plaintiff's 
n rn houſe, and taking his goods, and converting them to their 
not ill in treſ- own uſe, And after a verdict for the plaintiff, and general da- 
paſs againſt mages, it was moved in arreſt of judgment, that the eme could not 


baron and at | | | . : | 
* convert to her own uſe; and Salk. 114. was cited, where in trover 


But upon conſideration the Chief Juſtice delivered the reſolution 

of the court, that this being treſpaſs, it was well enough; for the 

converſion here is not the git of the action, as it is in trover, this 
action being maintainable for entring the houſe and taking the goods: 

and we muſt take it, the damages were given only for that, as 

where words are joined that are not actionable, (10 Co. Ofbory's 

caſe) the court intends, they were only added to ſhew the malice of 

the party: and it is the ſame in trover, where part is ill deſcribed, 

we will not intend damages were given for that. Cro. Jac. 665. 


Agreeable to this is the caſe in Salk. 119. where the wife joined 
in a battery on her, per quod the huſband's buſineſs remained un- 
done: and in a manuſcript report I have ſeen of that caſe, Holt C. J. 
fays, I will not intend the Judge ſuffered that to be given in evi- 
dence, 


In the preſent caſe therefore the plaintiff muſt have judgment. 


Hall verſ. Hill et ux adminiſtratr. At Guildhall, 


Wife's own- N an action for wages earned by the plaintiff's wife of the defen- 
ing receipt of F dant's inteſtate, the Chief Juſtice would not allow the wife's 


money no ; . | : 4 1 þ 
evidence a- OWning the receipt of 20 J. to be given in evidence againſt the 


gainſt the huſ- huſband. 
band. 


Cole ver ſ. Hawkins, 


Contempt. Copy of a bill of Mzddleſex was ſerved on the defendant, 
whilſt he was attending the fittings, in a cauſe wherein he was 
defendant. And upon motion againſt the attorney for a contempt, 
it was contended to be right, becauſe it was not an arreſt, which 
reſtrained him of his liberty. But the court ſaid, that the privilege 
was deſigned as well to prevent any interruption of the buſineſs of 
the court, and it was equally a contempt, And they would have 
4. committed 


caſe was laid under a 


Sts hon; 1 1 1 * * 2 
3 * * * * ” 
" 


Trinity Term 11 G 


a et to... BM. at Be 


* ” 
5 ( 


8 l 


committed the attorney, if he had not conſented to waive the pro- 
ceedings, and pay colts. | 


Dominus Rex ver}. Frederick and Tracy. 


Sr i ated Bit * 6: 2 me "5 one defendant 
1 trial in Mradleſex, it was inſiſted to examine the wife of the n be 


defendant Tracy as a witneſs for the other defendant : but there vitneſs for 
having been material evidence given againſt the huſband, and it be- che ag 5 
ing a joint treſpaſs, and impoſſible to ſeparate the caſes of the two ml rw... 
defendants in the account to be given of the tranſaction; the Chief 


Juſtice refuſed to let her be examined, 


T HE defendants were indicted for a joint aſſault, And at the The wife of 


Webb verſ. Turner. 


FH E declaration was of Michaelmas term, of an aſſault on the What comes 
18th of October, and an impriſonment from thence for 25 _ cory 
weeks. And after a verdict for the plaintiff, it was moved in ar- vidate. 
reſt of judgment, that the action was brought too ſoon, and it ap- Ante 954. 
peared damages had been given for an impriſonment long after the 
action was depending. And 2 Saund. 169. Salk. 662. 5 Med. 

286. Cro. Fac. 618. 1 Ven. 103, Hob. 189. Carth. 386. 


3 Lev. 246. were cited in ſupport of the objection. 


But for the plaintiff it was argued, that the continuando in this 
ſcilicet, and therefore according to Al. 
22. Hardr. 4. and Hob. 171, 284. it will not vitiate what is pro- 
perly laid in time: and that this differs from all the caſes where the 
time is affirmatively laid. Beſides, it is laid, that he did impriſon 
the plaintiff, and therefore reſpects a time paſt, and as to that only 
the evidence could be applied. 


And of this opinion was the court, and the plaintiff had judg- 
ment. 5 


Rice verſ. Oat field. 


"RROR of a judgment in B. R. in Ireland in an ejectment A convittion 
15 not necei- 


there brought on the demiſe of Mary Rice. Upon Not guilty ay to pre. 
pleaded, there is a verdict, and judgment for the plaintiff, and a bill vent the de- 


of exceptions was ſealed, wherein it 1s ſtated, that the plaintiff viſe of lands 
by a papiſt in 


made title under Sir Stephen Rice, who was ſeiſed in fee, and died / 

a papiſt in February 1715. leaving three popiſh ſons Edward, James, 

and Thomas : that Eqward in Fanuary 1716. renounced the errors 
T0311. 12 Z of 


: < 
rr t 2 — — * 5 1 
„ . * — . - CI F 

2 bone — . * N . 2 * —— 8 W : 8 E \ 
r ... ME Pa => 9: : pts * 3 at 3 WS, — - rr — — — . 0 „ 2 a ey NON A AIP OE IRA IEIS — — ——_ Ee L : Y b \ 

SIC Nr ee AE I "Th OAT It 20 S * . y — a — — — * 4 . — » * 1 CRE: A ls 6 — . 2 S — 8 SI ID 2 o - > * 

1 Ee) « * 5 * 5 * - 8 2 1 4 > TIT OO 2 8 3 * * n 8 . = of So SDA rr. % DOT WE"; "47s 4; 
"IC 3 * 8 ed am r Lan Ts N 23 ß Ia a N e 2 is fb DOI IP Sau an.” 3 Near 45s Wert * e Kay on F. . l 
n r . 5 > 8 ea, Ss x 8 Ps . l * 8 8 3 - F 2 r DE 
= — — wy 2 . NR 2 - — LD — Pro 8 
— * 2 5 b* = — — 
PER ad 


Ina We eres 
—— — 


re * a . A; DA. pid 
e J © 
area ere ear 


33 
** 
AESREL ASS 


——— -& - <_— 
2 * 
LS 


E 
2 5 


- = - 2 
= * TE PORTER 4 5 <> FR 2 2 == = 
— 5 F4 IS —— = < > — 2 
ET ——ů—— — —— — — 
QT I en nn eden 7 FT —— — CIO IO 


4 — S * 
D one 3 =® => 4 © 


—— a 
ry „ 


— * « 
auto 4 ta AS 
_ 


* 


isn 


— 2 
— ? * — pe — — 5 
— % wad — 2 2 > — * 22 - . T 
2 — 1 _ — — — 1 33 * — hoe << * 4 wa * 6, 8 
- — 2 — — . 2: _ a — - — —r ig: 4 — 2 ern * I - 2 8 Ry — * — - - CO 
2 . root ů —-— — ape ——BK ..... ̃²—⅝riß ,. — Oy on bt > ep et gt — 2 ; COLES a — _ — — . Wc ow 7 A 
bs 4 e 6 NY CONST Og ee 4g g . 4B Las. 4953, 5 — — a Mu oo een CoA ESR EE OI F COEUR tet EAR; wi. | S — 53 — — W * P ar. | Lorna coy 4 4 6 — —— 1 * 4 re n * S - « 
C 4-4 —_ — * — $ — Tf Sw © 2 yo . * N 2 I wo. — 4 * = — — 3 — 2 a _ = o 4 
„ — - —* — ; — 3 . 2 = n 3 — — — — J re r Sr 5 6 - „ hea 2 e - 7 ” 2 * „ CY IT ITO NED x 8 * n * — — = — L — > . — 2 
2 A ene — es x e —— — rs . LN ow OE oe oe Bog os LY 5 2 TT — 1 ——— P a 8 CdS hs oY * ? 1 - > x PO A II I 2 Y EE I — Ihe £m l l N 
. — — ——̃ ——— e . — = S 93 fo X * 2 — - * — — 420k — 6 4 _— — — 5 — — Mk woe — wy —— — 7 TEM * = wx 2 d . De 2 0 . wn earn — .- 2 a y * $2.5 IS r a. N r 8 — * b 1 2 — * -S a n 44 = 2 N > 
8 „ — — — — ID p — — - — r 2 7 5 ITO k Fg . —— 5 — 2 Et ES”; A Eno ems Prone e 3 — Sen £ a jo rr _ g * * — r a ee, — 2 — + — 2 * — . — 5 4 -— - "I 
KT, et 4 —— — — 5 — — — — A « — 9 Ne r re 8 8 VT . ne! vn be. oc endo et. . a Tas ES, * 3 — — — —_— —_ -- Er = — 2 et — — - —— 2 — EYES 1 < "wot + 
2 — 1 = ; 7 Be * PR 8 ** ren SI oo —— —— . ˙ mA ²— Bade v4 nee OF ge Wo 8 9 > 5 - . — 7 Cm. l Y - — — ——_ — 8 
2 — > * N . * e 2 4 p — L a fa n 233 — — . > N 8 a 2 — — — 2 — 
SE | arent nn , df e 2 _ N — — 


— 
> rn os, Ag Ctr — — 
— 
r 


Ce 2 = 

i oe og 
— —„ 
— I, 

wc — 

2 - 8 
A IRE — — 


w . 
* — ror — 
— . OI 
* A A 
nd 2 pt. 
morn. - * 


9 EI — — — = 
K 
A — — 1 I, 7g a 
by Ire er - - r 
* * * * * 1 «+ - 7 
— r Dre 
— — Ab ag > — > 5g 
— wo * — N 5 2 
< — — 
— W 
- - 2 4. 
rn . a, 
- r 
< 3 . 


— — 
— — 
— 

— 


— 2 
e 
— - A oh 


of * 2 of Ren, _ conformed, as hs "ay ed Buy 
died in 1720, leaving iſſue the leſſor of the. plaintiff, That in op- 
poſition to this the defendant gave in evidence, that Edrard : in 
1720, deviſed the premiſſes to one under whom the defendant 


claimed. To. encounter which,. the plaintiff infifted. thit Edwor, 


; died a papif , and conſequently was by the law in Treland diſabled 


co devife: and this was offered to be proved by witneffes, which 
wouaas oppoſed by the defendant, who inſiſted that the plaintiff ſhould 


produce fome record of the conviction of -Edward : notwithſtand- 


1 Ing which _ * admitted the . and the jury found for 


Kid 8 now it was : d © on the behalf of as . 1. That 
the plaintiff could not be allowed to contradict his former evidence; 
or 2. If he could, yet NO proof of the Ir was not ſufficient 


To the firſt of chats bs was a that here is no contradic- 


tion; he might conform in 1716. which is all the plaintiff ſhewed 
_ at firſt, and relapſe in 1720. which is the latter proof produced. 
But if there was any contradiction, it is no objection, for in the caſe 
of Pike v. Badmering on a trial at bar in B. R. in Lord C. J. Pratt's 
time, where the three ſubſcribing witneſſes to a will were called and 
denied their hands, the court admitted the plaintiff to contradict that 
evidence 3 and he ſupported the will againſt ſuch teſtimony. 


As to the focond point it was hes ha the ſtatutes 2 of 


pellants inſiſted he was never convicted: 


8 Annae in Ireland do neither of them require a conviction: and jt 


would be abſurd if they did, for a man cannot be convicted after his 


death, and any conviction before cannot prove be died a papiſt, 
which is the circumſtance inducing the diſability: and as this is a 


mere matter of fact, it may be Proved by witneſſes, as all other 


facts are. 


Beſides, it was ſaid to be a point determined in the Houſe of 


Fords here, 2 February 1729. Roſs v. Cloſe, The appellants claimed 


as purchaſers under Sir George Maxwell : the reſpondents inſiſted he. 
was a papiſt, and could not diſpoſe : in anſwer to which the ap- 
but the court and the 


Lords were of opinion, that a conviction was not neceflary, to 


avoid any voluntary diſpoſition ; though to ſubject a papiſt to the 
2 penalties impoſed by the act for a relapſe, it might. 


And upon the authority of this caſe * the reaſon of the thing, 


the court here were all of opinion, that the pare! evidence was we 


| recateed ; and — the nen antes” 
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Dominus Rex verſ. Solgard. „ 


FT: HE defendant being captain of a man of war in commiſſion, Where « man 
and lying within the harbour of Port/mouth and the liberties of war is in- 
of the borough, had a failor who hanged himſelf on board : and 7% e and 
the coroner of Portſmouth, having impanneled a jury, went to the coroner may 
_ ſhip with his jury to view the body; but was refuſed admittance by 89 aboard. 
the defendant, who offered to ſend the body to them on ſhore. 


For this I moved for an information, inſiſting that as this was 
not a death ſuper altum mare, the land coroner had the juriſdiction ; 
and vouched 4 Inf. 141. Ow. 122. Mo. 892. the ſtatute 4 E. 1. 
de officio coronatoris. H. P. C. 171. Hleta, lib. I. c. 25. Bract. 
121. 33 H. 8. c. 12. and Articuli ſuper chartas, and 2 Hale's 
e . 


On the other ſide it was inſiſted for the Admiralty, that they 
had a coroner of their own ; and it might be of ill conſequence, 
to admit ſo many perſons on board a man of war, But the court 
took notice, they did not pretend their coroner ever took inquiſi- 
tions, ſo it was contending that none ſhould be taken. And though 
there have been variety of opinions as to the Admiralty juriſdiction, 
yet it was never carried farther than a pretence to a concurrent 
juriſdiction: and when an officer is ready to do his duty, and is op- 
poſed without the duty being done; the publick juſtice is concerned, 
and there ought to be an information, | 


Caſtel and Carter. 


PON error from Jreland on a long ſpecial verdict in an in- Import of the 
formation in the nature of a guo warrants, the conſtitution — og 
appeared to be, that the mayor of Clonmel was to be ſworn before 

his predeceſſor and the free burgeſſes, or the major part of them: 

that by the verdict it is ſtated, that the defendant was choſen per 

maximum numerum ſuffragiorum of the free burgeſſes, preſented per 

majorem partem of them, and ſworn in praeſentia quamplurimorum 

liberorum burgenſium. — 


It was agreed, that fince Pender's caſe in the Houſe of Lords, ante 582 
the judgment of ouſter would be good, if the ſwearing was defec- 
tive: and therefore I only applied my ſelf to that, and infiſted that 
quamplurimi only fignified very many; and it was the ſtronger here, 
when it was oppoſed to the words maximum nmerum and majorem 
partem, 
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Trinity Term 1 11 Geo 2. 


* 2 — 44 


partem, and it would be dangerous to let Gem FOO from the 
known expreſſion to denote a majority. 


Et per curiam, The proper interpretation of the word. is a, good 
many,,and this is too looſe an ay to make a by 13 485 
5 the con. 80 the judgment of ouſter was affirmed. 


: Dominus Rex verſ. Gardner. 

The bare Tur HE defendant was convicted by a juſtice of peace for TION 

eps ps. fe a gun, contrary to 5 Ann. c. 14. And it was objected, that 

convigion. à gun is not mentioned in that ſtatute, and though there are "ay 
things for the bare keeping of which a man may be convicted; 
they are only ſuch as can only be uſed for deſtruction of the A 
whereas a gun is neceſſary for defenſe of a houſe, or for a farmer to 


thoot crows. 


E contra it was ſaid, that a gun is mentiongd in 22 & 23 Car. 2. 
c. 25. and conſidered there as an engine; and the 5 Ann. having 
the general words other engines, ſhall therefore be taken to include 


a gun. 


% ͤÄ . ³¹·¹'— -w — — 


— — ———— 2 Fae — 2 — . = 
"I - add 2 — _ 3 — — ä „ >, 1. — —— IIA nn nn ——ů——ꝛ— lo. Ts rr. N 
2 Ps 2 — D 4 __ a ? 8 . — — —— - RS — — — ——— — 4 i * 3 
1 Nee . Vorg . 8 „ rr ee r mov rad ——— — 8 - gn — 2 rr — — — = — ä 2 IRR 
2530S» 3 Ate; res,» ee : £2 A — — * eee a ERASER, EE ALEC ICY r 22 SSI SLIT 4 Zo * N x S EI act” 2 W D — — — — = 
* y WH egy . - — bong 4 2 = — * 1 = * " nd * . — 3 — ©3304 = 
* þ 2 bb 2 : — * SRD CORO neon dnppow 0 = us i nas r CID = aL : => 2 r 5 . 8 = 2 -- w_— 
x ————— e. r Sr a, Ges or” = Yen wp eros gone ny det a 2 . a e — LW, 5 N 2 2 * . A ud” Eat ys = 9 ae Ne ns —_— = * — 0 . — r — — n — wes — 3 4 „ - 7 g 
: — — 22 BA. —— para. eight EE SIS Tn Oe AY — F 22 — — — PIER =" CES BEA ws l " . orgs . 250 — n ö monary Bs n — 7 FM. N 
— — — — 1 wil tp. 4. 4 2 — = = — — ——— — r . 2 2 — — 9 r D ws 14 bog, = tin «1 rag, — be 0 * 8 — * : >; 0 "Evo 0 n r *®©Y n _ 
2 — ; — — 2 — x 2 LT __ 2 - - — . n 5 = . od 8 —— moan woo 195 . — — 4 
. ͤVw——— 2 — Oe EI IEC EEPETOTRAES W275; 2 - 4 - DT TICS . who — — 


* Df nr hoe warner eZ * 
ä — 1 by >! * 474 — wy 
ST: RI gt SEE 85 822 1 1 S — 
RN — — = — CY 5 S iy 5 2 * —4 


e 47 ON * wt >+ a "NEV? 
— 1 — 8 _ \ Tre — — — IES E * 
Han roamed SA 2 | 4 2 - —_— * — —— ob —— * * 
FS * N * r A ins AE DES 14 erg 5 . — 
4 £ RS. - — * L SMC ey 


AC 
= * 


Sed fer curiam, This was made a queſtion in the caſe of the 
King v. King, Paſ. 3 Geo. but never determined. And upon con- 
ſideration we are of opinion, that a gun differs from nets and dogs, 
ke which can only be kept for an ill purpoſe, and therefore this con- 
4 11 | viction muſt be quaſhed, 
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12 Georgi 2 Regis. In B. R. 
Sir William Lee, Kut. Chief Juſtice. 
Sir Francis Page, Kut. 3 
Fir Edmund Probyn, Kut. Juſtices. 
Sir William Chapple, Kut. 

Dudley Ryder, Eſq; Attorney General. 


John Strange, Eſq; Solicitor General. 


Thruſtout verſ. Troubleſome, ex demiſſ Parke et ux. 


HE leſſors of the 

C. B. and two in B. R. for the ſame tenements, and made mandaple for 

the defendants attend at five aſſizes, but countermanded i in wag mag 
time to ſave coſts: I applied to ſtay proceedings i in the laſt eject- 
ment, till coſts paid of the former, on account of the vexation. 
Hut the anurt would not do it, inaſmuch as coſts were not demand- 


able by the rules of the court. 


IVR verſ. Cock. 


HE plaintiff who was owner of a carton, left it in the on a bate 

hands of the defendant, who was an auctioneer, without any le leaving a 
particular agreement to take care of it, or re-defiver it ſafe, and 2 ped el 
without any agreement for a reward. And in a ſpecial action upon Ke Br rae 
the caſe for not re- delivering it ſafe, but ſuffering it to be ſpoiled, a promiſe not 
it appeared upon the evidence, that the 
paſted on canvas, and that it was kept by the defendant 1n a room it. 

Vor. II. 8 next 


plaintiff delivered three ejectments in Coſts not de- 


painting was upon paper ay fot I 
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No prohibi- 


tion for Ts 
are à bawd. 


next to a ſtable, in which there was a wall that had made it dam 
and peel. And upon this evidence it was left to the jury, 3 
ther this was a groſs neglect. And they found for the plaintiff 
30 J. damages. | HT ons 


And now upon motion for a new trial, the court agreed, that in 
this caſe of a ſimple depoſitum without a reward the law raiſes only 
a promiſe not groſly to neglect or abuſe the depoſit : and that there. 
fore it was left properly to the jury, and there ought to be no neiy 
trial. Strange pro quer. | REL ot <5 i1s | 


Lockey werſ. Dangerfield. 
T IBEL in the ſpiritual court for theſe words, . You are 3 
bawd. And upon motion for a prohibition, Raym, 115, 


3 Mad, 74. were cited, to prove that an. action would lie. But 


Salk, 382. 


the court upon conſideration diſcharged the rule; for it is not a 
charge of keeping a bawdy-houfe, which is puniſhable as a tempo- 
ral offenſe. 1 Roll. Abr. 44. pl. 8. And an action will lie for 
thoſe words, but for the word Bawgd only it will not, that being 
perhaps no more than a ſollicitation of chaſtity. 1 Sid. 241. 
1 Vent. 53. Salk. 552. and Trin. 4 Annae, Regina v. Pearſon, 
who was convicted at Hicks's Hall for being a common bawd, and 
procuring men and women to meet and commit fornication : the 
court on error reverſed it, fince it might only be in a private room, 


and be but a follicitation of chaſtity, and not amount to the tempo- 


ral offenſe of keeping a bawdy-houſe to the nuſance of the neigh- 
bourhood. And the ſame point as this was determined in B. R 


Hil. 3 Geo. 1. Savil v. Kirby. G 


Practice. 


Practice on 
indict ment of 
mayhem, 


Peyton verſ. Burdus. 


"THE interlocutory judgment was ſigned in Trinity term 1737, 

and in Auguſt 1738, a writ of inquiry was executed upon 

eight days notice; which was ſet afide as irregular : and held, that 

where a term's notice of trial is required, there muſt at the ſame di- 
ſtance of time be the like notice of executing a writ of inquiry. 


Dominus Rex verſ. Haddock. 


HE defendant was indicted of a mayherh, And it being laid 

1 as uſual felonice, the queſtion was, whether the defendant 
muſt be brought to the bar, or whether his plea might be delivered 
— 4 | in 


4 in the office: and the court held, that there was no beraten of 
going to the bar, it not being neceſſary to lay it ſo now, that life 
and member is not affected, though the practice has been to draw 


the ane in the old form, 


R cs wt 


40e al | Clowes verſ Brooke, an executor. 


IN fung r for 4 farrier's bill, tha defendant pleaded, that the What the 
teſtator was an infant: the plaintiff replied, that the demand was che een pes 
for looking after his horſes, and that the work was neceſſary for the of "ang 
horſes. And on demurrer the court held, that the replication was 2/un/it. 
ill; for it ſhould have been only a general replication, that it was 
neceſſaries for the infant, and left it to evidence, where the circum- 
-ſtances'of his health and fortune would be conſidered: and though 
the work might be neceſſary for the horſes, yet non conſtat the 


horſes were neceſſary for the infant. Fudicium pro 1 


Domimis Rex verſ. Bryan. 


HE defendant was convicted on the gin act, and an excep- An excuſe. 

1 tion was taken, that there was no averment, that it was not xr pho 
fold to be uſed in. medicine: and the caſes on the game act were be taken no- 
mentioned, where in convictions it is neceſſary to exclude all: the dice of in a 


eplications for _— game. conviction. 


Strange contra. inſiſted, that the 0" of that was becauſe thoſe 

were in the enacting. clauſe, whereas this. about medicine comes in 

by way of. proviſo, and is by way of defenſe to be ſhewn on. the 

defendant's part. And for that purpoſe he cited Mich. 11 Geo. 1. 

Rex v. Theed ; where in a conviction for obſtructing an exciſe- offi- An 608, 

cer on 8 Anz. c. 9. it was objected, that it not being averred to be 

in the day, it ſhould have been ſhgwn that there was a conſtable 

preſent, which is made neceſſary in the night ; but held well, and 
its being in the night, ſhould have been ſhewn on defendant's part., 1 > 
Ef per curiam, This is brought within hs general enacting 

clauſe: and the true diſtinction · is, where the extenuation comes in 

by way of proviſo,” or exception. The conviction was confirmed. 
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ment. 


Smith verſ. Dudley. 1 


Pradice, as BY: 11& 12 F. 3. c. 9 . ſheriffs are not to take ſpecial bail in 


ſpecial 
ee 5 Wales, or counties alia, on proceſs from Weſtminſter-hall 


ties palatine. Unleſs a debt of 20 J. is ſworn to. In this caſe ſpecial bail was ta- 
ken for 12 J. upon proceſs into Lancaſhire : and upon a motion 


for common bail, it was infifted, that the act 12 Geo. 1. c. 29. 
about not holding to bail under 10/7, having only an exception of 
Scotland, was intended to extend to all other places, and conſe- 
quently was a virtual repeal of 11 & 12 V. 3. Sed per curiam, 
They are not inconſiſtent, for 12 Geo. 1. does not ſay, you ſhall 
have bail for 10 J. but that - you ſhall not have bail under 10 /, 
whereas in 11 & 12 N. 420 are negative words: and the oath 
here being only to 121. * plaintiff was not intitled to ſpecial bail, 
and * rule for common bail Ea be abſolute. 


Dominus Rex verſ. Armſtrong. 


No new th! AA FT ER a verdict pro rege in an information in nature of 
can be moved N quo werranto, the 8 gave the uſual four day rule in 
_ = the office, and figned an interlocutory: judgment. But before coſts 
after the ſign- taxed, or any final judgment ſigned, the defendant came to move 
ng an iner- for a new trial, And the court held, he was too late; for though 

it.” © theſe motions may be received, even in another term, yet that is 
upon a ſuppoſition, that nothing has been done ſince the verdict: 
and ſo it was held Trin. 10 Geo. 1. Rex v. Pollard, and Mich. 
Geo, 1. Gilman v. Smith, where on the plea fide the four days rule 
was out, the court held the defendant was not too late, there being 
no judgment ſigned ; and that ſigning judgment was the material 
act: this has made all Attornies General ſign megan as ſoon as 
they can by the rules of the court, 


Error dots Bertie 01 Clutterbuck. 


1 
Chamber on AFTER judgment of a year's 3 in B. R. the Plaintiff 


an award of ſued out a ire facias, on which he obtained an award of 


Execution 
only. execution: of this only the defendant brought error in the Exche- 


5 Mod. 229. quer Chamber: and it was held, that 27 Eliz. c. 8. does not extend 


8 4. to this caſe, and leave was given to take out execution. 

Velv. 157. 

1 Vent. 38, 

— | Dominus 
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Dominus Rex verſ. Miller. 


given to the governors, to apprehend any rogues, vagrants, * Frag 


ſturdy beggars, or idle and diſorderly perſons, within the city: the to be commit- 
defendant was committed for being a diſorderly perſon : and upon a _— a Va- 
habeas corpus was diſcharged. For per curiam, He muſt be- idle as grant. 

well as diſorderly; being drunk is being diſorderly, and yet it was 

never intended that this act ſhould be put in execution againſt per- 

ſons of all ranks under ſuch a circumſtance. | 


BY a private act for erecting a workhouſe in Glouceſter, power is A Peron mat 


Garland, qui tam, verſ. Burton, 

N information was brought at the aſſizes on 21 Hen. 8. c. 13. No informa- 
A againſt the defendant for non- reſidence: and the action is 1 
thereby given to him that will ſue in any of the King's courts by for non reſi- 
bill, plaint or information, in which no eſſoin is to be allowed. dence. 
And upon demurrer the court held, that it would not lie at the 
aſſizes, but muſt be brought in B. R. according to Co. Car. 112, 

146. Het. 101. Sir V. Fones 198. Hutt. 98. For 21 Fac. i. 
c. 17, never intended to give a new juriſdiction to the aſſizes in 
caſes where they had it not before. Vide Salk. 3ya, 373. And it 
was faid, that Farthing, qui tam, v. Markham, Mich. 13 Geo. 1. 
was never argued, but the rule was only to ſhew cauſe, and never 


ſurred again. 


NM. B. Before any demurrer there was a rule to ſhew cauſe why Informetion 
the information ſhould nat be quaſhed, but the court refuſed 1 
to enter into the conſideration of it upon ſuch a motion. 


Mich. 13 Geo. 2. the court made a rule on 18 Elix. c. 5. for the 
proſecutor to pay coſts, though this was not a judgment on 
the merits, | 


Theed verſ. Lovell. At Guildhall. 


X . - N , op, 1 Indorſement 
A /-HEN the note was delivered in, the plaintiff's name was note lack 


upon it. And the Chief Juſtice permitted it to be ſtruck ee 
out in court, it being only an indorſement in blank. Prius. 
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ejectment no 


be given in 


| Gruary, 18 


" Michaelmas Term 12 Geo. 1. 


Dominus Rex verſ. Ellis. At Guildhall. 


N an indictment for perjury in evidence given at the trial of 
an ejectment, the Chief Juſtice refuſed to let any of the defen- 
zungen dants in the ejectment, againſt whom the verdict was given, be ex. 
for perjury. amined as witneſſes for the proſecutor. And it was ſaid to have 
been ſo. ruled on conference with = the Judges 4 Geo. 1. Fox v. 


Neuen. 


Defendant in 


witneſs on 


Lates ver. Boen. In Middleſex. 
LON way 4 debt upon actichs, the defendant pleaded Non eff fuctum, and 


eie oh on the trial offered to give lunacy in evidence. The Chief Ju- 

non of fatum. ſtice by firſt thought it ought. not to be admitted, upon the rule in 
Beverley's caſe, 4 Co. 123. b. that a man ſhall not ſtultify himſelf: 
but on the authority of Smith v. Carr, 5 Fuly 1728. where Chief 
Baron Pengelly in the like caſe admitted 7 and on conſidering the 
caſe of Thompſon v. Leech in 2 Ven. 198. the Chief Juſtice ſuffered 
it to be given in evidence, And the plaintiff upon the evidence 
became nonſuit. | 


At the Council, 9 December 1738, 


Preſent the two Chief Juſtices. 
4 Mabone- 
tan {worn up- 
on the Koran. 
Omichund v. 


Barker, in 
Canc 23 Fe- 


N a complaint of Jacob Fachina againſt General Sabine, as 
governor of Gibraltar; Alderaman Ben Monſo, a Moor was 
produced as a witneſs, and {worn upon the Koran. I made no 
objection to it. 
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Fr William Lee, Kut. Chief Juſtice. 
Fr Francis Page, Kut. 3 
$r Edmund Probyn, Kut. Juſtices. 
Hr William Chapple, Kut. 
Dudley Ryder, Eſq; Attorney General. 
John Strange, Eſq; Jolicitor General. 
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Smith ex demiſſ Dormer verſ. Parkhurſt et al. 
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PON a trial at bar in ejectment, the parties agreed to a Nev ou 4 
ſpecial verdict as to a point of law a wk upon a family hs, 
ſettlement. But there being a queſtion of fact in which and after a 
they did not agree, that was left to the jury, who found it for the trial at bar. 


plaintiff againſt the weight of the evidence, 
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The defendant moved for a new trial, and three objections were 
made, 1. That it was after a trial at bar. 2. That it was in the 
caſe of a ſpecial verdict, And 3. That it was in ejectment. Theſe 
points were ſolemnly argued at the bar, and the court took time to 
confider of them. | 


And as to the firſt, the court held, that in the caſe of a verdict 
againſt evidence, its being a trial at bar was no objection to a new 
trial, which had been granted in the caſe of Bezodley, and in the caſe 
of Sir Chriſtopher Muſgrave v. Nevinſon, Paſ. 10 Geo. 1. ante 584. 


As to the ſecond objection they gave no opinion, it not being 
neceſſary to determine it upon the rule they intended to pronounce 
in this caſe. 
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As to the third objection, they ſtrongly inclined, that the verdia 
Sir T. J. 124. not being final in ejectment, a new trial ought not to be granted, 
dal ots. but upon very particular circumſtances, where juſtice is no otherwiſe 
Carth. 50%. dT 1 | E I 
to be attained. And they obſerved, that no cafe had been cited of 


. 
- 


a new trial in ejectment after a trial at bar. . 


But the point upon which the new trial in this caſe was denied 
was, becauſe they ſaid the evidence was doubtful, and in ſuch a caſe 
a verdict at bar ought to ſtand. 


Vaughan verſ. Browne. 
An admini- T HE defendant is ſued as executor : and pleads a judgment to 
3 * himſelf in the life of the deceaſed, and a retainer : the plain- 
be pleaded tiff replies, that he was executor only de Jon fort: and the defen- 
puis darrein dant, by way of plea puis darrein continuance rejoins, that he has 
he. ince obtained letters of adminiſtration, And upon demurrer it was 
juſtify a re- . * CC 
tainer. objected, that this is to abate the plaintiff's writ, which was well 
brought, by matter ſubſequent not depending on any act of the 
plaintiff's: and that the rejoinder was a departure from the plea. 
But the court held, it was well enough; for the firſt plea does not 
ſay there was a will, and the defendant could not at that time do 
otherwiſe than admit an acting as executor. And they ſaid it would 
be very hard to lay it down, that if a man who ſues for adminiſtra- 
tion 1s oppoſed, and the cauſe runs out into any length, that the 
acting pendente lite ſhould be conſtrued ſuch a wrongful executot- 
ſhip, as can never be purged, fo as to give him the benefit of re- 
taining: befides theſe pleas puis darrein continuance begin with a 
relicta verificatione of the former, which ſhews it may be departed 
from. The defendant had judgment. F 


Marſh ver ſ. Vellowly. 


Where an ex- N an action brought by the plaintiff as executor of an attorney; 

—＋ J one count was, that the teſtator in his life was imployed by the 
nonſuit. defendant and did buſineſs, but dying in the midſt of it the plaintiff 

cauſed the fame to be finiſhed, and the defendant in conſideration 

thereof undertook to pay. The plaintiff was nonſuit at the trial. 

5 And now the defendant moved for coſts, upon the authority of the 

Ante 682. Caſes, where it has been held, that if the plaintiff might have de- 

clared upon a promiſe made or a wrong done to himſelf, he ſhall 

pay coſts, it being a cauſe of action ariſing in his own time. 


Et 


. * — 
42 * 5 


. * ? 


Et per curiam, (upon conſideration) We are all of opinion, that 
the plaintiff ought to pay coſts, The reaſon why executors have 
been excuſed, ariſes from the words of 23 H.8. c. 15. which ſpeaks 
only of contracts made with, or wrongs done t the plaintiff: here 
nd for which the executor might undoubtedly maintain an 


is a dema i 
action in his own right: and it falls within the reaſon of 


paying 


coſts where an executor declares upon a converſion in his own time. 


Lee 
1 


Archer verſ. Snatt. 


H E defendant purchaſed the equity of redemption, and had 
poſſeſſion of the eſtate: the leſſor of the plaintiff was a mort- 
gagee, and had al ſo lent money. on a bond. And the court being 
moved, to ſtay proceedings on payment of the mortgage money 
with intereſt and coſts; it was referred to the maſter. And the 


Proceedings 
on a mortgage 
may be ſtaid 
without pay- 
ment of a 


bond. | 


leſſor infiſting to be paid the bond, before he would reconvey, the 


matter was ſpecially reported. And the court was of opinion, that 


this not being an application by an heir, but the mortgagor or his 
aſſignee of the equity of redemption ; they could not allow the bond 


debt to be brought in; but were to act in this caſe according to the 


rules of a court of equity, where a redemption is conſtantly decreed 
upon payment of the mortgage money only. And it was ſaid to 


have been ſo held Hl. 11 Geo. 2. in B. R. Wood ex dimiſi Conphurſt 
v. Mortimer et al', and Eg. Caſes 325. 


13 Caſe of the Vicar of Dartford. 


FP HE court granted him a writ of privilege againſt ſerving the 
3 office of expenditor to the commiſſioners of ſewers, on the 
authority of 1 Mod. 282. 1 Ven. 105. I Lev. 303, 6 Mod. 140. 
Though it was inſiſted, that this was an office which might be exe- 
cuted by deputy. 


Dominus Rex verſ. Lord Oſſulſton et al. 


Na motion for an information, it appeared, that the defen- 
\F dants contrived to get a young lady out of the cuſtody of her 
Gotta, aſſigned in Chancery, and marry her, and that a coach, 
Oc. was prepared, into which ſhe voluntarily went, and was carried 
into Suſex, and there married. | 


Vor, II, 13 C And 


man from her 
guardian and 
marrying her. 


Clergytnan 
not obliged to 
be expenditor 
of ſewers. 


Information 
granted for 
taking away 
a young wo- 
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Hilary Term 12 Geo. 2. 

And the court granted the information; though in 4 Mod. 144. 
it is ſaid not to be an offenſe at common law : for they ſaid, it was 
certainly a conſpiracy ; and 1 Sid. 387. 1 Lev. 257. and 2 Mod. 
130. are in point. Beſides, they inclined, that though ſhe went 
voluntarily, yet it was a taking and conveying of her within the 
meaning of „et. z. of 4 Ph. & Mary, c. 8. which puts the caſe of 
her conſenting, and lays a penalty upon her. 


In this caſe it appeared, the court of Chancery had committed the 
defendants for a contempt : but the court granted the information 
notwithſtanding, and Mr. Attorney General refuſed a nelle proſegui. 


jones ver. Harris. In Middleſex. 


Though de- 1 treſpaſs againſt ſix defendants, three ſuffered judgment to go 


K ou by default, and the other three pleaded Not guilty : the venire 


are acquitted, went tam ad triandum quam ad inquirendum : and on evidence it 
a — appeared, that the treſpaſs was done after the action brought, it be- 
ſeſſed againſt ing a general emorandum. Whereupon the Chief Juſtice directed 


defaulters. the jury to acquit the three defendants, but ſuffered the plaintiff to 


Ante 507- go on and aſſeſs his damages as to the others. 
Pitts verſ. Evans. In C. B. 
Prohibition to Prohibition was granted to a ſuit in the ſpiritual court by 


be yo 3 the clerk of St. Magnus for 1 5. 4 d. aſſeſſed on the defen- 
fees. dant's houſe at a veſtry in 1672. to be paid to the pariſh clerk, For 
| per curiam, He is a temporal officer; or if not, yet he could not 
ſue there for ſuch a rate; for if it is due by cuſtom he may maintain 


an aſſumpſit, if not, a quantum meruit, or a bill in equity. 


Eaſter 


Eaſter Term 
12 Georgii 2 Regis In B R 


Sir William Lee, Kut. Chief Juſtice 
Sir Francis Page, Kut. 

Sir Edmund Probyn, Rut. C uſticen 
Kir William Chapple, Kat. ) 
Dudley Ryder, Eſq; Attorney General. 
John Strange Eq. Solicitor General. 


Croft ver. Pawlet. 


N a trial at bar in ejectment, the defendant made title under Though 6gn- 
a will, the atteſtation of which was in theſe words, ©* Sign- ee Fe = 4 


J I ed, ſealed, publiſhed and declated as and for his laſt will, {ence is not 
ce jn the preſence of us A. B. and C. The will was in 17. „ 


the atteſta- 
and the witneſſes all dead, and their hands proved in common form : tion, yet it 


but then it was objected, that this was not an execution according may be a ggod 
to the ſtatute of frauds; and the hands of the witneſſes could only ecation. 
ſtand as to the facts they had ſubſcribed to, and ſigning in the pre- 

ſence of the teſtator was not one. But the court, on the autho- 

rity of a caſe in C. B. ſaid it was evidence to be left to a jury of a 
compliance with all circumſtances. And a verdict was given for the 


Will. 


Dominus Rex verſ. Hebden. 


Ou an 3 in 8 4 a quo warrants againſt the Evidence, 
defendant as bailiff of Scarborough, he made title as elected 


under the bailifflhip of Batiy and Armſtrong ; and upon iſſue joined, 
whether they were bailiffs or not, a record of a judgment of oer 
, 


againſt 


„ 
r 


Vallance. A Writ of error was brought of a judgment by the e 


Faſter Term 1 I2 Geo. 2. 


** — ye. 


Ma + OTE . TORO en "0"? 


— * 


Anm 


1 25 was 1884 in evidence. And upon motion for a new 
trial, it was held, that it was properly admitted in evidence, and 
was ſo done lately in a trial at bar relating to the corporation of 
. And a new trial was denied. 


, 1 \ 
8 : . 
4 7 2 n * * ” A „ 
i : , . - . 
. _ % - * 


4 4 E's 1 p + + a IN 
F TY E Liſter. 


"The plaintiff N en an * judgment; the plaintiff laid the ad darnun 
cannor enter 1 to 10 J. the jury gave intereſt,” which came to 30 J. and for that 
neee * and coſts judgment was entered up. And after error brought, the 
plaintiff moved to have liberty to remit the fur plus, and enter judg. 
ment for 10 J. only. And Page J. was for doing it ; but the Chief 
Jaſtice and the other two held it could not be done in another 
term. And the inſtances of reverſing judgments for this fault, ſhe 


it was never thought to be amendable. Telu. 4 5. 
Dominus Rex verſ. Inhabitantes de Woolflanton, 


One of the PON a ſpecial order of ſeſſions the queſtion was, Whethe 
33 + a boy bound out by juſtices (the boy being no party to the 
muſt appear indenture) had gained a ſettlement, it being only ſtated that his 
to be of the binding was allowed and approved by two juſtices. Now the 
e, 43 Eliz. c. 2. requires that one of them ſhould be of the quorum. 

And for this omiſſion the court held, that the ſeſſions had done 


wrong in determining it a ſettlement, and quaſhed the order, 


Dominus Rex wtf Inhabitantes de All Saints in > Detby 
et al. 


of oyer and terminer for the county of Derby on an indictment 

for not repairing a highway. And the indictment ſet forth, that 
the inhabitants of ſuch part of the three pariſhes in Derby as the 
Way lies in are bound to repair. The writ of error was of a judg- 
ment on an indiftment againſt the inhabitants of the three 17 
in general, ad grave damnum of them: and for this variance the 
writ of error was quaſhed: and Mich. 3 Geo. 1. Dawſon et al v. 
Lowther was cited, where in treſpaſs againſt four, two were con- 


victed, and two acquitted; error brought ad grave dammum of three, 


and quaſhed, * 3 


Trinity 


Trinity Term 
12 Georgii 2 Regis. In B. R. 
Sir William Lee, Rut. Chief Juſtice. 
Sir Francis Page, Kut. 

Hr Edmund Probyn, Kut. Juſtices. 
Sir William Chapple, Kut. 5) 
Dudley Ryder, Eſq; Attorney General. 
John Strange, Eſq; Solicitor General. 


Dominus Rex verſ. Dr. Betteſworth. 


/ ANDAMUS to grant adminiſtration to Mr. Bridgen, the Where the 
| the huſband has 


late huſband of lady Bellamont deceaſed. The dean of the rome on 
Arches returned, that a ſuit had been commenced before him all inreret 
between Mr. Bridgen and a ſon of the deceaſed, who claimed to be in the wife's 
her executor under a will made by her purſuant to a deed executed _ Il 
before marriage, whereby the huſband agreed ſhe ſhould have power adminiſtra- 
to make a will and diſpoſe of her eſtate, which deed Mr. Bridgen tion. 
had confeſſed, and thereupon ſentence had been given for the vali- 
dity of the diſpoſition, but not for any executorſhip created thereby ; 
and thereupon a new ſuit was inſtituted by the daughter againſt the 


ſon and Mr. Bridgen for adminiſtration with the will annexed, 
which is ſtill — — 


And upon conſideration the court declared, that no peremptory 
mandamus ought to go: for though generally. the huſband is intitled 
to the adminiſtration as next of kin; yet that is in reſpect of the 
intereſt he has in the eſtate, and becauſe no body is in aequali gradu, 
and that is the reaſon why adminiſtrations are ſo often granted fo a 
Yo. 1 13 D reſiduaty 
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Trinity Term 12 Geo. 2. 


reſiduary legatee. 2 Lev. 56. 1 Ven. 219. 1 Sid. 281, And 
though ſtrictly ſpeaking this is no will, but rather an appointment 
which is to operate in equity; yet the true queſtion is, whether 
this is ſuch an inteſtacy as is within the meaning of the ſtatute. 
And the law, particularly 29 Car. 2. c. 3. conſiders femes covers 4; 
having ſome right to diſpoſe of their effects, which can only be by 
the agreement of the huſband, which appears in this caſe : and this 
Ante 891. differs greatly from the caſe of Cullum, Hil. 4 Geo. 2. where the 
power was only as to a leaſchold eſtate, 'whereas ſhe might have 
other effects. The matter is properly under the conſideration of the 
ſpiritual court to whom to grant the adminiſtration, and there is no 
reaſon for us to interpoſe, and therefore the return mult be allowed. 


Dominus Rex verſ. Boſworth. 


7 


It is a good ANDAMUS directed to the chamberlain of London, ſug. 

—_— geſting, that every perſon of twenty-one years old, born the 
perſons to be , 2 

admitted to ſon of a freeman, and entered of one of the companies, hath a 

wa Beg right to be admitted to the freedom of the city ; and that Abraham 

e » 3 Ratlom being ſo intitled, was preſented in order to be admitted, but 

New Teſta- hath been refuſed; the chamberlain is therefore required to admit 

him, or ſhew good cauſe to the contrary. To this he returns, 

that the corporation conſiſts of ſeveral guilds and fraternities, into 

one of which perſons intitled to freedom are to be admitted ; and 

that there is ſuch a cuſtom as ſuggeſted for admitting freemens ſons ; 

and that within the city there is, and time out of mind has been, a 

certain ancient court held before the chamberlain or his deputy for 

the admiſſion of ſuch perſons, and that there is another cuſtom for 

their taking the oath of a freeman on the New Teſtament. Then 

he admits the title and application of Rathom for his freedom ; but 

ſays that upon tendering him the oath on the New Teſtament, he 

refaſed to take it; that he was not a quaker, nor had ever ſince ap- 


plied to be admitted: ef ea de cauſa, he had not admitted him. 


This caſe was three times argued at the bar. And the queſtion 
about the right of the Jews, and the nature of their toleration here, 
was gone into at large. But the court giving no opinion upon that 
point, it 1s to little purpoſe to take notice of it. 


And this term the Chief Juſtice delivered the reſolution of the 
court. 


The firſt objection taken was, that in ſetting out the cuſtom to 
hold courts for the admiſſion of freemen, no place or time where 
and when ſuch court is to be held, is mentioned. Now as to this 

| N | we 
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we are all of opinion, the return is ſufficient. As to place; it is 
averred to be held within the city, and that is enough, without 
ſaying in what part of the city; for a member of the city muſt 
take notice of it, and find it out; and the cuſtom of coming to 
Blackiwell-hall with cloth was held good in 5 Cb. 63. though the 
ſituation of it was not deſcribed. 
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And as to time, we think it good upon the ſame foundation. 
5 Co. 84. a cuſtom for the tenant to preſent a feoffment at the next 
court, elſe it ſhall be void, was held good, though the time of hold- 
ing ſuch court did not appear, In many places and corporations 
they have no ſtated times of holding courts, but call them occafio- 
nally. | 


The next objection was, that the oath is required to be taken 
before the admiſſion, and ſay they, that is unreaſonable. But to 
this we anſwer, that the giving the oath is the admiſſion itſelf. 
And Paſch. 13 Ann. Regina v. City of London, it was held a good 
return, that the party was ſworn in: a cuſtom 1s not to be avoided 
by a ſuppoſition, the officer will not do his duty ; the ſteward may 
not inroll, or the copyholders preſent, and yet cuſtoms requiring 
that are good. 5 Co. 84. Beſides, if any further act was neceſſary 
after ſwearing, the party is not without remedy; for he may have 
a mandamus, which is not to be called a modern remedy, for it is 
founded on the principles of the common law. 


The laſt objection made is, that it is not reaſonable to confine the 
oath to the new teſtament in trading cities, where a man's religion 
is of no conſequence, and ought not to interfere. But the queſtion 
before us is not whether upon a proper application the Fews may 
not be allowed to ſwear upon the old teſtament, as they do when 1 
they give evidence; but whether this cuſtom of taking an oath in 
the uſual manner is unreaſonable upon the face of it, My Lord 
Coke in 3 Inſt. 165. defines an oath to be, an affirmation or denial 
by any Chriſtian, and the law takes no notice of diſſenting from an 
eſtabliſhment. My Lord Chief Juſtice Holt in Larwood's caſe fays, L. Raym. 
there has always been an eſtabliſhed religion, the ridiculing of which 32. — 
is puniſhable; and that alſo was the opinion in Woolſton's caſe, Ante 834, 
Paſch. 3 Geo. 2. In 1 Vent. 293. Hale ſays, it is part of the law of 
the land; and in a manuſcript of his which J have ſeen, he ſays 

that Chriſtianity came in here by external ſpiritual force, and diſci- 
pline, was introduced as a cuſtom, and is part of the law. 
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It was ſaid, that the law does not require the new teſtament in 
all caſes, particularly as to evidence given by Fews. But the reaſon 
of that is, becauſe all courts deſire to have the beſt ſecurity they 
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can for the truth of the evidence; 7 therefore as it is known 

they have a more ſolemn obligation to ſpeak the truth, when ſworn 

on the old teſtament, it is for that reaſon allowed. "The; common 
regular way of ſwearing i is on the new.tcſtament, and ſhall we fe 
that a cuſtom requiring ſuch a regular oath is bad? The 1 El, 
E176 16, takes notice of an oat upon the Evangeliſts, and the 
abjuration oath (till altered for the Jews by 10 Geo. I. c. 10. . 18.) 
runs, upon the true faith of a Chriſtian, 


We therefore think this a good return, and allow it. 


| Caſe of the Pariſh of Saint Peter > Paul i in n Marl 
| borough. 


Juſtices may ir juſtices reciting the inability of the pariſh of Saint ; Ma 
order one pa- the Virgin to maintain its own poor, order the church-war- 
9 dens and e 2 of Saint Peter and Paul to aſſeſs, raiſe and levy 
to another, 60 J. for the maintenance of the poor of the other pariſh. And 
ewe objection being made to their ordering ſuch a groſs ſum, the court 
the rate by Held it well in that reſpect, according to 1 Vent. 350, Salk. 480. 
which it is to Cumb. 309, But then the order was quaſhed, becauſe the juſtices 
be ratled. had delegated their power of aſſeſſing and rating the pariſhioners to 

the church-wardens and overſeers; whereas by the 43 Elix. c. 2. 


the juſtices are to make the rate on all, or particular perſons, 


Olive ver. Ingram. 


A mom N afumpfit for money had and received to the plaintiff's uſe, a 
capable of be- 

2 caſe was made at 17 f for the opinion of the court. 
and of voting 


in ie ele- a * a vacancy in the office of ſerton of the pariſh 
of Saint Botolph without Alderſgate in the city of London, the plain- 
tiff and Sarah Bly were candidates: that Bly had 169 indiſputable 
votes, and forty which were given by women, who were houle- 
keepers, and paid to church and poor ; that the plaintiff had 174. 
indiſputable votes, and 22 other votes given by ſuch women as 
aforeſaid ; that Bly was declared duly elected : upon which the plain- 
tiff brought a mandamus and was ſworn in, and the defendant had 
received 5 5. belonging to the office. 


In this caſe two points were made: 1. Whether a woman was 
capable of being choſen ſexton. And, 2. Whether women could 


vote in the election. 
: 8 As 
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As to the firſt, the court ſeemed to have no difficulty about it, 
nor did I think proper to argue it, there having been many caſes, 
where offices of greater conſequence have been held by women, k 
and thete being many women ſextons now in Londen : the autho- 1 
rities cited upon this point Were Spelman's Gloſ. 497. Mic h. 2 I” 
Ann. a woman appointed governor of Chelmsford workhouſe : Lady 1 
Broughton's caſe, who was keeper of the Gatehouſe, 3 Keb. 32. Wl 
Blunt s Tenures 47. 4 Inft. 221, 215. Dy. 285. Hob. 148. Wl 
And in Brady's Hiſtory of Boroughs, it appears that my Lady Pack- 1 
ington was the returning officer for members at Ayleſbury. th 
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As to the ſecond point 4 Inſt. 5. was cited, to ſhew women could 
not vote for members of Parliament or coroners, and yet they 
have freeholds and contribute to all publick charges, and even to 
the wages of knights of the ſhire, which by the Regifter 192. a. 
are to be levied de communitate comitatus. And though they vote 
in the monied companies, yet that is by virtue of the acts which 
give the right to all perſons poſſeſſed of fo much ſtock : that mili- 
tary tenures never deſcended to them. H#right's Tenures 28, Weſt's 
Inquiry into the manner of creating Peers 44. 
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But the court notwithſtanding held, that this being an office that 
did not concern the publick, or the care and infection of the 
morals of the pariſhioners; there was no reaſon to exclude wo- 
men, who paid rates, from the privilege of voting : they obſerved, 
here was no uſage of excluding them ſtated, which perhaps might 
have altered the caſe: and that as this caſe was ſtated, the plain- 
tiff did not appear to have been duly elected; and therefore there 
ought to be judgment againft him. 


Dominus Rex verſ. Inhabitantes de Eaſt-Bridgford. 


PON a ſpecial order it was ſtated, that an apprentice upon Apprentice's 
the death of his maſter, was with his own conſent turned ſettlement. 

over by the widow (who had taken no adminiſtration) to another 

maſter, whom he ſerved. And the court held it a good ſettlement 

in the laſt pariſh, within the reaſon of the caſe of Holy Trinity and Ante 10, 

Shoreditch, Mich. 3 Geo. 1, where A. was bound to B. but ſerved . 

C. all the while in another pariſh, and there gained a ſettlement. 


Vor. II. 1 Between 
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Between the Pariſhes of Saint Neots and Saint Cleer. 
A ſettlement | F PON- appeal from an order of removal from Saint Neots to 
od pany 13. Saint Cleer, the caſe was ſtated, that the pauper was born in 
own ſtate 1 Cleer; that he lived a year as a hired ſervant at Saint Neots, 
and remains and then returned to Saint Cleer, and lived with his mother on a 
Tx _— tenement, in part whereof he had an eſtate of inheritance, of which 
he was ſciſed in common with his mother and ſiſters ; that he 
afterwards ſold his right; and that he had never lived upon it forty 
days together. And it was inſiſted on, that though whilſt he had 
the eſtate he was not removeable ; yet it was but a temporary ſettle. 
ment. And the ſettlement gained at Saint Neots by ſervice would 
revive. But the court held, that he had gained a ſubſequent ſettle- 
ment at Saint Cleer by living forty days upon that eſtate, and the 


felling it afterwards made no alteration. 


Sir Alexander Anſtruther's Caſe. 


After one JE being a priſoner for debt in the King's Bench priſon in 
county ſeſſions Southwark, applied to the quarter ſeſſions for Surrey to be 
at a diſcharged upon the inſolvent debtors act; but being oppoſed by a 
vent debtor's 500 J. creditor, he was ordered to continue in cuſtody, and the 
caſe ; he cn creditor to pay him one penny per week; and at a ſubſequent 


not remove 
and hear his ſeſſions it was refuſed to increaſe the Cs 


caſe in ano- 

ber county Upon this he removed by habeas corpus to the Fleet, and . 
to the ſeſſions in London; where he was allowed to the extent of 
the act, 3 5. 6 d. per week. And for non- payment thereof he was 
at a ſubſequent ſeſſions abſolutely diſcharged. And all theſe orders 
being removed by certiorari, the court was of opinion, that the 

| London orders ought to be quaſhed: for he was the proper ſubject 
of the Surrey juriſdiction at the time of making their orders. And 
it is like the caſe of a ſecond removal of a pauper, where it appears 
there is a former order in force, and no variation of the circumſtan- 
ces and merits of the caſe : beſides, if all the orders ſtand, the cre- 
ditor is made to pay more than the Parliament has appointed by 
one penny. Wherefore the London orders were quaſhed. 
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13 Georgii 2 Regis. In B. R. 


Sir William Lee, Knt. Chief Juſtice. 
Sir Francis Page, Rut. 

Fr Edmund Probyn, Kut. Tuſtices. 
r William Chapple, Kut. 

Dudley Ryder, Eſq; Attorney General. 
John Strange, E/, 9 Solicitor General. 


Dominus Rex verſ. Betteſworth. 
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Wo Though the O a mandamus to grant adminiſtration to the huſband, it was 
we - 6 a returned, that the wife's mother having by her will given 
1 parate eſtate 

1 at her diſpo- her 8 effects for her ſeparate uſe excluſive of the huſ- 


1 band, and to be by her diſpoſed of as ſhe ſhould think fit, ſhe had 
8 accordingly made a will, whereby ſhe deviſed her ſeparate eſtate to 
aſſent of the truſtees, with whom the huſband was now litigating the validity 
1 thereof in the eccleſiaſtical court, pending which ſuit the dean of 
miniſtration, the Arches could not grant adminiſtration. Er per curiam, This is 
Ante „ a inſufficient return, for here is no act of the huſband's to exprels 
15 his aſſent to her making a will; and ſhe may have ches in action, 
or other rights, beſides what are included in her mother's will: in 
theſe caſes there muſt be ſome act done by the huſband, to exclude 
himſelf; which not being pretended in this caſe, chere muſt be a 


peremptory mandamus. 
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Green verſ. Giffard. 


a: IIS: 34 
HE cauſe was tried upon a day to which it was continued Pradee. 
by a ſecond countermapd. And the defendant making no 
defenſe, the verdict was ſet aſide, it being only in the plaintiff's 
ower to continue his notice once in a term, And Page J. ſaid, it 
was fo fettled in C. J. Ho/f's time on examining the attornies. 
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Dominus Rex veyſ. Calcutt et Monk. 


HERE were five ſeveral convictions for deer-ſtealing re- Deet-ftcalerd: | 
turned, four of which being either for killing, or aiding in 
killing deer, in Walibam foreſt, had no objections made to them 
that are worth taking notice of; but as to the fifth, which was for 
deer-ſtealing in a purlieu of the foreſt,” it was objected, 


That it was not averred, that deer were uſually kept in the pur- 

lieu, but only that they were uſually kept in the foreſt, whereas by 

3 V. & M. c. 10. that ſeems to be required. The clauſe is, If 

* any perſon ſhall unlawfully courſe, &. any red or fallow deer 

in any foreſt, chaſe, purlieu, paddock, wood, park, or other 

« ground incloſed, where deer have or ſhall be uſually kept, without 

e the conſent of the owner, or perſon chiefly intruſted with the 

* cuſtody thereof, or ſhall be aiding or aſſiſting therein, and ſhall 

be convicted thereof, he ſhall forfeit, Sc.“ To this it was an- 

ſwered by Mr. Solicitor General, That ſuch averment could not ex- 

tend to a purlieu, for 4 Inſt. 303. deſcribes it as a place where by 

law deer cannot be kept, it being diſafforeſted as well with regard 

to all others as the owner, and the oath of the ranger; 304. is to 

drive deer out of the purlieu into the foreſt, Manuood 292. Se- 

condly, The averment as to foreſts, chaſes, and puriteus, is not 
made neceſſary by the act, for the words where deer are uſually kept Tim. 0... 
extend only to ground incloſed ; elſe the words other ground will * AB ve 
make it neceſſary to aver that the foreſt, &c. was incloſed, which to a patk. 
is not the caſe in any part of England. 


Et per curiam, The anſwer is right in both reſpects. 


Another objection was, that it did not appear, but that the de- 
tendant was owner of the purlieu; in which caſe he had a right to 
chaſe the deer off his ground. Sed per curiam, That would be 
matter of defenſe, and ſhould be ſhewn on his part, according to 
the reſolution ſin the caſe of the King v. Bryan, (ante 1101.) ſo the 


convictions were confirmed, 
Ss e 43 F Hickman 


1 
44 

17 
15 

127 
9 4 

11 
137 

— 
1 
1 
. 
1 
r 
7 F.- 
& 9 ; 

a 
I 
„ 
3 
"$1 Fs 
AX WY $ 
> 74h 
a 
n 
4 3335 1 8 
Für 
1718 IJ. 
g IF 
$3 3#.4 

- 

105 * 


W W 
— & a 8 
FP 
x 


. — — 3 2 2 2 a * r + = — * 2 rer 2 © — ” Bn 3 -y r — 2 Nn — KA * zue run eee! 4 2 4 
* 
' .. | 
F: — Af : , 
g . „ x 6 4 8 F _— * % - 
4 - 4 
ef S mm y : - Y a Nag : * 
„ 1 Fu + i. WEE . , 2 1 : . 
; 
— * < a — 
og — wad * . . * = IC 82 *. - * — n 


Hickman werſ. Colley. 

What coſts. B* 3 Jac. 1. c. 15. it is provided, That if one citizen of London 

= * I ſue another out of the juriſdiction, and does not recover 403. 

fendant makes he {hall not only loſe his own coſts, but ſhall alſo pay to the defer. 

— dant ſo much ordinary coſts, as ſuch defendant ſhall juſtly prove it 
haath coſt him in defenſe of the ſuit. N 


Ante 46, 974. In this caſe the verdict was for leſs than 40 5. and the court gave 
the defendant leave to ſuggeſt it on the record, as the only way to 
get at his coſts. And a ſuggeſtion being made, and a demurrer put 
in to it, which was adjudg'd for the defendant ; it came to be a 
queſtion, whether the coſts of the application ſhould be allowed, or 
only coſts of the trial and former proceedings, this not being ſtrictly 
ſpeaking coſts of the defenſe. But the court ordered the coſts of 
the whole to be taxed, 7 | 


Doe on the demiſe of the. Ducheſs of Hamilton verſ 
3 Robinſon et al'. 


Wha mn ECLARATIONS in ejectment were delivered before the 
plead to the eſſoin day of Eafter term, and in Trinity term the defen- 
— mn dants appeared, and moved for leave to plead to the juriſdiction, 
that the lands lay in the county palatine of Cheffer. And upon 
ſhewing cauſe, I objected that they came too late. Sed per curiam, 
Though in ordinary caſes the defendant muſt plead this within the 
firſt four days; yet we all know, that in a country cauſe the tenants 
cannot be compelled to appear till four days after Trinity term. As 
therefore they have come in voluntarily before they could be obliged, 
it is hard to ſay they are out of time, And the rule for pleading to 

the juriſdiction was made abſolute. | 


Dominus Rex verſ. Crofts. 


A feme covert ONVICTION on 9 Geo. 2. c. 23. for ſelling gin. It was 
_—_— objected by Serjeant Bootle, that it appeared the defendant was 
ſelling gin. a feme covert, and therefore as the could make no contract, it muſt 
be taken to be her huſband's ſale; or if ſhe could be convicted, he 
ought to have been joined for conformity. And 2 Keb. 468, 479, 


034. 1 Sid. 410. were cited. 5 
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Mr. Solicitor contra ſaid, that where the crime is of ſuch a na- 
ture, as can be committed by her alone, ſhe may be indicted without 
her huſband ; which being a proceeding grounded merely on the 
breach of the law, he ſhall not be included unleſs privy. H. F. C. 
65. 1 Hawk. 3, 147. 6 Med. 213, 239. In this caſe there may 
be impriſonment and whipping. 1 7 


Et per curiam, We think the conviction is right; for this is not 
like the caſes that ſound only in damages: the wife may be con- 


though ſhe cannot have the benefit of the contract, yet ſhe as well 
as a ſervant may do the act of vending. Salk. 384. Cro. Fac. 482. 
Beſides, there would be a plain way to evade the act, if feme coverts 
could not be convicted. A, 


Gainſborough, executor of Gainſborough, verſ. Follyard. 


PHE defendant was indebted by bond to the teſtator of the 
plaintiff, who died 13 March 1738, Upon making up all 


Hilary term, or any ſubſequent term, and 7 April the judgment 
was entered up, and the defendant's goods taken in execution. After 
this a commiſſion of bankruptcy iſſued againſt him. And now the 
aſſignees moved to ſet aſide the judgment, as being entered of 
Hilary term, when the teſtator was living. And the court held it 
to be irregular, for the attorney could have no authority to appear in 
Hilary term at the ſuit of the executor : and the judgment muſt be 
conſidered as of that term, though to other purpoſes the day of 
ſigning is material. So the judgment and execution were ſer aſide. 


Brittain verſ. Greenville. 


| {enting to pay bar coſts, and receive Ai privs colts, After 
this the leſſor was admitted in forma pauperis, and had a verdi& 
againſt him. And now having brought a new ejectment, it was 
moved that the maſter might tax coſts, in order to ground a further 
motion to ſtay his proceedings in the ſecond ejectment. But the 
court refuſed to make any rule, ſaying every man had a right to a 
ſecond trial before ejectments were introduced, and might bring a 
writ of right after a verdict in aſſiſe. And they could not conſtrue 
the rule as a conſent on his part to pay coſts in all eyents, but only 
* as 


victed alone for recuſancy. Hob. 96. 11 Co. Forfter's caſe. ' And 


Judgment at 


the ſuit of ex- 


ecutor ſet a- 


accounts the defendant on 3 April 1739. executed a warrant of at- fide becauſe 
torney to confeſs judgment at the ſuit of the executor as of laſt Þy relation it 


was in teſta- 
tor's life-tune, 


HE defendant in ejectment obtained a trial at bar, on con- Fe, 
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Huſband ſhall 
not be char- * 
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as terms put upon the defendant. That the regular way when 
pauper is vexatious, was to diſpauper him; but they could not think 
he was ſo in the preſent caſe. 


| Dominus Rex verſ, Watkinſon, 
At Niſi prius in Middleſex, 


Attorney pre- 
ſent at putting 


LF ON an indictment for perjury in an anſwer in Chancery, 
LES the maſter who took it was called, but could not ſpeak to 
cannot be the identity of the perſon. Upon which the proſecutor inſiſted to 
obliged to examine the defendant's ſolicitor, who was preſent at putting in the 
wear. anſwer, and had been ſubpoenaed ; but he inſiſting on his privilege, 
| the Chief Juſtice would not compel him to be ſworn ; ſo the de- 
fendant was acquitted. Qyaere tamen, for this was to a fact in his 

own knowledge, and no matter of ſecrecy committed to him by 


his client. | 


Fowles verſ. Sir John Dinely. 
At Nifi prius in Middleſex. 


HE defendant's wife having been convicted of a conſpiracy to 
charge her huſband with ſubornation of perjury, was com- 
ged for necef- Mitted in execution for a year. The plaintiff kept a ſpunging- 
ſaries for the houſe within the rules, and received the defendant's wife into his 
_ houſe, and found her neceſſaries, for which this action was brought. 
The Chief Juſtice ruled, that it would not lie; for her being there 
Was illegal, ſhe being ſuch a priſoner as was not intitled to the 
benefit of the rules, and in ſuch caſe the law will not raiſe an im- 

plied promiſe, to charge the huſband. 5 


Jordan verſ. Lewis. At Guildhall. 


Evidence. H E plaintiff and another were indicted at the Old Bailey for 
forgery, and acquitted, and a copy of the indictment granted 
to the other only. In this action, which was for a malicious proſe- 
cution, the plaintiff offered the copy in evidence; and the order at 
the Old Bailey was read by way of objection. But the Chief Juſtice 
ſaid, he could not refuſe to let the plaintiff read it, for an order was 
not neceſſary to make it evidence, nor is it ever produced in order to 
introduce it. So it was read, and a verdict obtained for the plaintiff, 
which the court refuſed to ſet aſidle. 1 
8 2 _ | Hilary 


"PIP 


13 Georgii 2 Regis. In B. R. 


Sir William Lee, Kut. Chief Juſtice. 
Sir Francis Page, Kut. 
Hr Edmund Pr oby n, Kut. Juſtices 
Sir William Chapple, Os 
Dudley Ryder, Eſq; Attorney General. 
n Strange Es Selicitor General. 


£ Dominus Rex ver. pn et al. 


Ipfivich, to appoint overſeers of the poor: to which they 


bear date 13 June. 


It was objected by Mr. Solicitor General, in order to quaſh the 
mandamys and appointment, that it appeared the month after Eafter 
(which is a time given by the ſtatute to make the appointment in) 
was expired before the writ iſſued, Eaſter day being 22 April: 

and the court was bound to take notice of that, according to Salk. 
626. and Hoyle v. Lord Cornwallis, 'Trin. 6 Geo. 1. ante 387. The 
act deſigned the juſtices ſhould do it within a limited time, and 
therefore puts it in Eafter week, or within one month after Eafter : 
now if it may be done at any time, it will introduce great confu- 
fion, and it will be many years before it comes round to the right 
time again. There can be no inconvenience in this, becauſe the 
churchwardens ate overfeers, and take care of the poor, and there 
Vor, II. 13 3 


Ad ed ifſued tete 1 June, directed to the juſtices of Overſeer 


pointed at 
"returned, that they had in obedience to ſuch writ made an ny time in 


appointment: : and that being removed by certiorari, appeared to tbe year. 
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Ante 5 12. 


Ante 932. 


What is a 
ſelling by re- 


38 K perlt upon the juſtices, Which des to heit ule⸗ 225 is a 
part of the act, which was never yet thought to be direQory only. 


The court upon the argument (except Page, J. inclined to think 
the mandamus and appointment were wrong: but upon further 


conſideration, they all held the appointment good, and confirmed 
that, and allowed the return, the Chief Juſtice delivering the fol- 


lowing reſolution : : 


- 25 


The court t Molt judicially take notice, hk this is de withoar 
the month : but then the queſtion is, whether it is void or not ? 
The adding a penalty is an argument it is not fo, for it was fore. 
ſeen there would be inconveniencies if it was not done in- time, 
and it might therefore be proper to enforce a ſpeedy execution of 
the power: and this was the conſtruction as to taking pledges on 
Weſtm: 2. c. 2. 2 Roll. Abr. 259. Though it is a new law, yet 
againſt the juſtice and meaning of it no negative ſhall be implied, | 
Magna charta ſays, Communia placita non ſequantur curiam no- 
Aram; and yet if the Common Pleas gives judgment to abate the 

laintiff's writ, which is reverſed in the King's Bench, that court 
ſhall proceed upon the writ. 2 Li. 23. So alſo as to an aſſiſe in 
the proper county. 2 Inf, 2 5. The ſtatute 2 E. 6. c. 4. requires 
two or more juſtices; and yet 3 ff. 136. it is held, that ns 
there is but one juſtice, he may execute the authority, 


The e 43 Eliz, c. 2. being for the maintenance of the poor, muſt 
be conſtrued liberally, and ſo ſaid Pratt C. J. Trin. 7 Geo. 1. in 
the caſe of Rufford, where a mandamus to appoint overſeers in an 
extraparochial place was granted after the month was expired; and 
ſo it was Trin. 5 Geo. 2. in the caſe of Utoxeter : and though theſe 
were caſes on 13 & 14 Car. 2. c. 12. yet they muſt derive their 


authority from the former law. Here are no negative words; as in 
12 Car. 2. c. 25. F. 13. as to the price of wines, where the words 


and at no other time are added. 


It is 9 that this is a thing which it is not in the power 
of the pariſh to procure, and is therefore a conſtruction ex neceſſitate. 


Haſwell qui tam verſ. Chalie. 


N debt on 12 Car. 2. c. 25. for ſelling wine by retail without 
licence, the jury found a ſpecial verdict to this effect; that the 
defendant was a merchant who imported wine in pipes and hog- 
ſheads, ſwearing it did not belong either to vintner or retailer ; that 


= ſold to three difterent perſons at. three different times one 8 
2 0 


„„ „ » — 4a 
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a nn nn _ 


of quart t bottles, of Oborto wine Feen e by any meaſure, refu- 
ſing to ſell by the gallon ; and that this wine was drawn out of a 
pipe by him imported, and was carried away by the buyers, and 
drank in their private families, and not elſewhere; and that the de- 
fendant had no licence. And after two arguments, the court was 
unanimouſly of opinion, that this was retailing within the mean- 
ing. of the ſtatutes 12 Car. 2. c. 25. and 15 Car. 2. c. 14. 
Minſpul $ Dictionary, verbo Retail. 8⁰ judgment was given for the 
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5 March 1740. this judgment was . in the Houſe of 
1 the dozen of quart bottles not being found to be a retail 
meaſure, and a venire facias de novo awarded. 


Coulſon verſ. Coulſon. 
. . LET | 
- Cale was ſent from the Rolls, wherein the queſtion was, whe- What word 
1 ther an eſtate-tail, or only an eſtate for lite, 3 "wy a will: ny an eſtate· 
and i was this. | | | A DIS. 


Robert Bromley deviſes to his grandſon Robert Coulſon and his 
aſſigns for his life natural the reverſion of lands expectant on the 
death of the deviſor's ſiſter, and from and after the determination of 
the eſtate for life of his laid grandſon, then to truſtees during the 
life of his grandſon to preſerve contingent remainders, and from and 
after the death of his grandſon, unto the heirs of his we lawfully 
LITE and to be on, with divers remainders over, 


I 


And upon the firſt argument the court was clear in opinion, that - 

this was an eſtate-tail in the grandſon. The caſes cited to prove 

it an eſtate-tail were 1 Co. Shelley's caſe. Co. Litt. 22.6. 319. 6b. 

Gro. Eliz. 52 5. I Vent. 214, Trin 11 Ann. rot. 220. Backhouſe 

v. Wells. Abr. Ca. Eg. 184. Mich. 13 Geo. 1. Goodright v. Pul- 

* ante 729, And a caſe at the Council Board of Wood v. 
orris. 


E contra were cited Carter 170. 1 Sid. 8 1. Salk. 568, 224. 
3 Lev. 437. Carth. 172. Abr. Eg. Caf. 105, 390. 1 Vent. 231. 
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The Caſe of Henry Waldron, A Clerk in the ae 
Office. 


Clerk of the 7 G RA 1M an  {tebtpey (ries deceaſed) imployed bim in fever 

I. ub warrants cauſes in the borough of Eveſham, which were 

rule for te pfofectted and defended by Sir Jobn Raſhout and Mr. Ridge, who 

original client were Ingram's clients, and bills were delivered by Ingram to thein, 

—— in which were included the clerk in court's demand amounting to 
202 J. 65. fince which Ingram is dead infolvent, and his executors 
«rf to receive the whole of Sir Jeln Ruſhout and Mr. Ridge, and 
leave the clerk in court to come in as a creditor. Upon this 1 
moved, that dir Jobn Ruſhout and Mr. Rudge (who admitted to 
have above 600 J. in their hands of Tigrap's bill) might pay the 
clerk in court his ſhare, as is done every day in Chancery; and the 
gentlemen ſubmitted to do as the court mould direct. Et her cu- 
riam, There is no reaſon why we ſhould not take the ſame care of 
our clerks: the money paid to Faldron will not be aſſets that have 
come to the hands of the executors, ſo they cannot be prejudiced. 
A rule was made for their p " to Mr. Walaron 2921. 65. which 
was bs 8 how 4 one of the bil 


4 


Hooker verſ. Wilks, 

Hoand not EBT on 8 Geo. 1. c. 19. for the penalty of 30 J. by uüng a 
within 5 Ann. hound to deſtroy game. And after a verdict for the plaintiff, 
the judgment was arreſted, for 5 An”. c. 14. has not the word 
hound, and the words other engines come after nets, &c. and are 
applicable only to inanimate things. And this being a penal Jaw, 
cabnot be extended, The ſtatute 22 & 23 Car. 2. c. 25. has indeed 
general. words, or any other dogs to 1. game, but this is not a 
conviction on that ſtatute. | 


The Rector &c. of Saint George Hanover Square mo 
Steuart. 


Trohibition HE pariſh was cited to appear in the Biſhop of London's 
__ = court, to ſhew cauſe why a licence ſhould not be granted to 
rity-ſchool in Mr. Steuart, to erect a charity-ſchool on part of the church-yard. 
church. yard. And upon motion of the rector and pariſhioners a prohibition was 
granted, for the eccleſiaſtical court has nothing to do with this, and 
cannot compel them without their conſent. 


3 Dominus 
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Dominus Rex verſ. Munoz. 
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IE was convicted for procuring from one Mary Kingsford by The falſe to- U 
4 falſe tokens a promiſory note, under pretence that he would monk mg be | +14 
bring her money for it. And upon motion in arreſt of judgment, ingigment BY 
it was held, that it is neceſſary in an indictment, to ſpecify the falſe 
tokens. 2 Cro. 20. 4 Co, 40. H. P. C. 265. 1 Lev. 299, So 
the judgment was arreſted. 
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"is of the Level of Hull. 


4 N order of ſewers was made for levying 9 d. per acre on 1312 Sewers 
X acres, to be paid to the clerk, to be applied towards defraying 
of charges in and about the execution of the commiſſion. And 
though it was objected, that this ſhould have been on the occupiers, 
according to 10 Co. 139. yet the court held this good, for the words 
of the ſtatute do not require it. Another objection was, that a rate 
cannot be made to re- imburſe charges, any more than to re- imburſe 
overſeers of the poor. Sed per curiam, In this caſe there is an ex- 
preſs power to allow charges, whereas in that the 43 Elig. c. 2. 
confines the power to rates for relief of the poor; and a rate after 
the poor have had it is not ſtrictly ſo called. The order was con- 
— TOE on! 8 


Between the Pariſhes of Southwold and Yoxford in 
oa mw Suffolk. 


F FPON a ſpecial order of ſeſſions it was ſtated, that the pau- poor; 
AL per took a houſe at Southwold at the rent of 10 J. per annum, 

the landlord agreeing to build a ſtable, waſhhouſe, &c. to it. That 

the real value when taken was but 67. 10 6. per annum, and the 

landlord never made the new erections; but if they had been made, 

it would have been worth 10 J. per annum. And the court held 

this no ſettlement. | 
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Ruſſel ver /. Boheme. At Guildhall. 
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1 prove a property in the cargo on an action upon a policy What is proof 
of inſurance, the plaintiff produced a bill of parcels of one — en q 

_ Gardiner at Peterſburgh with his receipt to it, and proved his hand. 3 

The defendant objected, that this was no evidence againſt the in- 

ſurers; but the Chief Juſtice allowed it. 5 
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Sir William Lee, Kut. Chi 77 3 
Sir Francis Page, Rt. 
Sir Edmund Probyn, Kut. 
Sr William Chapple, Kut. 5, 
Dudley Ryder, Eſq; Fl General. 
John Strange, Eſq; Solicitor General, 
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Fi cchet verſ. Adams. 


N cjeftment on the demiſe of Richard +" 0 the 3 jury 9 a 
* ſpecial verdict to this effect: that Richard _ (fince deceaſed) 
is good to being ſcifed in fee of the premiſes in queſtion, and haying a 
rake odran- ße Margaret, and a daughter Blizabeth o the a ge of fix years, 
= F irit by his will dated 16th May 1722, deviſed to his wie and her heirs, 
be aſſented to but if ſhe marries again, then he appoints two truſtees to receive the 
afterward. rents, and apply them to the education of his, daughter till: the 
comes of age, and in cafe of ſuch marriage of the mother he deviſes 
to the daughter in fee. That Richard died in June 1722,, and the 
wife entered and married a fecond huſband 1 5, April 1723, and the 
daughter continued to live with and was educated by her till her 
(the daughter's) death 5 May 1734, when ſhe died without iſſue 
and unmarried ; and the leſſor of the plaintiff was her couſin and 
heir. That 22 May 1738, Jobn Wood on behalf. of the leſſor of 
the plaintiff did, without any previous authazity, make an actual 
entry on the premiſſes, claiming the fame as the eſtate of the leſſor 
in virtue of his heirſhip to Elizabeth, and that the leſſar having 


notice thereof did 5 Tate, 1738, aſſent thereto. 


* 


An entry by a 
ſtranger with · 


8 


Upon this caſe two points were made: 1. Whether an actual entry 


was neceſſary.” And, 2. If it was, whether this was A ſufficient 7 
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The firſt of theſe depended. on two queſtions, 1. Whether this 
deviſe over was a condition or a limitation; for if it was the latter, 
an actual entry undoubtedly was not neceſſary; 2, That if it was a 
condition, then whether it would be neceſlary; this not being to 
ayoid a fine. | I | 


| Theſe were ſpoken to at the bar, but the court gave no opi- 
nion upon them; being very clear upon the ſecond point, that 
what was found, did amount to an actual entry, to ſupport afl 
ejectment, being aſſented to before the day of the demiſe in the 
declaration. Co. Litt. 247, 258. 9 Co. 106. 1 Roll, Abr. 738. 
pl. 2, 3, 4. And they alſo held, that there was no occaſion for its 
being by deed or in writing. Judgment was given for the plaintiff. 


Warren, ex demiſſ' Webb werſ. Greenville. 
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\PON a trial at bar, the leflor of the plaintiff claimed under , furrender 
an old intatl in a family (ſettlement, by which part of the of tenant for 
eſtate appeared to be in jointure to a widow at the time her ſon ſuf- fe L = 
fered a common recovery, which was in 1699. And the defen- © Ry of 
dants not being able to ſhew a ſurrender of the mother's eſtate for forty years 
life, it was inſiſted that there was no tenant to the praecipe for that — 1 
part, and the remainder under which the leſſor claimed was not barred. . 5- 2 .— 


— 


10 obviate this it was infiſted by the defendant; chat at this dis 72 ® 07 


ſtance of time a ſurrender ſhould: be prefumed ; according, to 1 Ven. 
257. and what is laid down in Mr. Pigot's book of Common Reco- 
veries : and to fortify this preſumption they offered to produce the 
debt book of Mr. Eqwards an attorney at Briſtol long ſince deceaſed, 
where he charges 32 J. for ſuffering; the recovery, two articles of 
which are, fęr drawing a ſurrender of the mother 20 s, and for in- 
groſſing, two parts thereof 20 5, more, and that it appeared by the 


book the bill was paid. 


And this being objected to as improper evidence, the court was An entry in 
of opinion to allow it, for it was a circumſtance material upon the _ Roy's 
inquiry into the reaſonableneſs of preſuming a ſurrender, and could read after his 
not be ſuſpected to be done for this purpoſe; that if Edwards was death. a 
living he might undoubtedly be examined to it, and this was 
now the next beſt evidence. And it was accordingly read. After 
which the court declared, that without this circumſtance they would | 
have preſumed a ſurrender ; and defired it might be taken notice of, 
that they did not require any evidence to fortify the preſumption, / 
after ſuch a length of time, 
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Goater 
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Rule made 


for a plaintiff 
to produce his 


books. 


No informa- 
tion for not 


collecting 


brief money. 


Where the 


plaintiff ſhall 


have full 
colts, 


obtaining it. So no rule was made. 


2 Goater verſ. Nunnely. 
p58 E diſpute was between the plaintiff a factor in Smithfield 


and the defendant a grafier : and upon the defendant's motion 
the court made a rule for the plaintiff to ſhew cauſe, why he 
ſhould not produce at the trial the ſeveral. books wherein he enters 


the accounts of beaſts fold and of monies received on the defendant's 


account. | The plaintiff ſhewed no cauſe, ſo upon an affidavit of 
ſervice the rule was made abſolute, | . 


Dominus Rex verſ. Ford. 


HH E court was moved for an information againſt a church. 
warden, for refuſing to collect money on a brief for fire, 
according to the act 4 Ann. c. 14. and the caſe of informations 
granted for not burying in woollen was cited. Sed per curiam, 


That is of a publick nature, and wherein the revenue is concerned: 


and beſides, in this caſe there is a penalty given, and a method for 


Smith ver. Clarke et * 


HR plaintiff declared in treſpaſs for entering his houſe, con- 
tinuing there forty-eight hours, diſturbing him in his poſſeſ- 


ſion, and eating and confuming twenty pound of beef, ſpecifying 


alſo ſeveral quantities of mutton, veal, lamb, beer and ate. The 
jury found for the- plaintiff, and half a guinea damages. And the 
queſtion was, whether the plaintiff ſhould have full coſts; which 


upon conſideration were awarded him; for as to the goods it is in 


Words, 


the nature of an action of trover, and here is to all purpoſes an 


aſportation, which always carries coſts. 


Rivers and Lite. 


oN error e C. B. it was held actionable to ſay of the plain- 
tiff, Du did ſhut up my ſiſter (meaning Anne the late wife 


of the plaintiff and ſiſter of the defendant) and murder her, and Twill 
prove it; notwithſtanding a long ſtring of old caſes were cited to 


the contrary, And the judgment was affirmed, 


Shepley 
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©  Shepley verſ. Marſh, 


PHE plaintiff declared on a bond dated 6 January 1728. If the record 
1 The defendant pleaded nen eff factum, and in the iſſue deli- 1 4 
vered, the bond was deſcribed as in 1738. and the iſſue was te- the declara- 
ceived, and paid for without any objection. The record of ni/; * dong 
prius was 1728. and no defenſe being made, the court was now from the iſſue 
moved to ſet it aſide, as varying from the iſſue delivered. But the is not mate 
court refuſed to ſet aſide the verdict, for the defendant's plea upon 

record was not altered by it; the iſſue tried being, whether he exe- 

cuted a bond in 1728. Beſides, he ſhould have refuſed the iſſue, if 


not agreeable to the declaration. | 


Dominus Rex verſ. Woodfall 


ION trial of an information for a libel, the jury acquitted Cots on in- 
CA the defendant contrary to the direction of the court. Upon formation. 
which the defendant moved above for coſts on 4 & 5 V. & M. 

c. 18, which provides, that in caſes where the defendant is acquitted, 

the court 1s authorized to award coſts to the defendant ; unleſs the 

Judge ſhall at the trial certify there was a reaſonable cauſe, In this 

caſe no ſuch certificate was aſked ; but it was inſiſted on for the 
proſecutor, that it was diſcretionary in the court. The Chief Ju- 

ſtice certified ore tenus, that it was a verdict againſt evidence; but 

then he and all the others held; that it was now too late to inquire 

into the probable cauſe; and that it was not diſcretionary, but com- 

pulſory upon them, where there was no certificate. So the defen- 

dant had his coſts. 


Between the Pariſhes of Hasfield and Furley in Glou- 
Tal ceſterſhire. | 5 


ION a ſpecial order of ſeſſions relating to the ſettlement of A child can. 

A. a boy of eight years and a girl of fix, who had been removed _ bow 
by two juſtices from Furley to Hasfield, it was ſtated, that the mother for 
mother of theſe children had an eſtate of 4 /. per annum in Furley, nurture, and 
where ſhe and her huſband lived and had theſe children; that ſhe 1 
dying, the huſband became tenant by the curteſy, and whilſt ſuch removed if he 
be took 30 J. per annum in Hasfield, and lived one year there with 8 _— 
his two children, and then died: that the children being found with!“ e FI 
heir grandmother at Furley, were both removed to Hasfeid : which 
order the ſeſſions confirmed, 
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Money ad- 
vanced for 
cloaths need 
not pay the 
apprentice 
duty. 


Ante 903. 


maſter to cloath the boy withall : 


And now the court upon argument confirmed the orders as to 
the girl, but quaſhed them as to the boy, For as to the boy he was 
_ . tenant in fee of the 4 J. per annum. And though 1t was not ſtated, 


that he was ctuall 7 pen that ſpot; yet it was enough, that he had 


ſuch an eſtate in the pariſh, from which he could not be removed. 
But as t6 the daughter it was otherwiſe, ſhe could demand no 
maintenance out of her brother's eſtate: and it was never yet de- 
termined, that children ſhould go to a grandmother for nurture. 
She may indeed be charged to Wincibure to their relief i in the pariſh 


where — are — 


Ak verſe Birmingham. 


Amendment. TE judgment was, that the plaintiff ould recover, ioſtead 


of d recover. . And after error, the court ALES it as the 
E e of as clerk, ; 


Berween the Pariſhes of © Ovingdon 
Yorkſhire. 


PO N the ſettlement of an apprentice, it was Rated, that the 
mother propoſed to put him out to an inhabitant of Nor- 
thoram, who refuſed to take him, becauſe he wanted eloaths; upon 
which the grandfather agteed, that he would pay 30 8. to the 
in purſuance of Which the maſter 


did lay out 30 3. in cloaths for mum, and he was bound by inden- 


and Northoram in 


ture, in which no mention is made of the 30s, nor was any duty 


paid. That the grandfather paid the 3o 5s. and the apprentice. ferved 
out his time, which the ſeſſions adjudge to be a ſettlement. E- 
ßer curiam, The order was confirmed: for this is not like the caſe 
of Curenden v. Laland, where there was money actually given to 
the maſter, for his own uſe; whereas here the maſter is a mere 


agent of the grandfather's to lay out 30 5. for him. And it could 


make no difference, whether the maſter did it or any body elſe. 
That this was not a caſe within the intent of 8 An. c. g. F. 39. 
the poſitive words of which, in'a cafe exprefly within: it, obliged 


the court in ur other caſe to hold it no o ſettlement, 
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Sir William Lee, Kut. Chief Juſtice. 

Sir Francis Page, Rut. 

$ir Edmund Probyn, Rut. 

Ar William Chapple, Rut. 

Sr Dudley * Kut. 2 Ge. 
neral. 

Hr John Strange, Kut. Solicitor General. 
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Ae wer, Ruſh. 


ER curiam, The ſpiritual court has no jutiſdiction to ſettle a Prohibition to 
cChurchwarden's accounts. And a prohibition was granted after —_— 
u — 


| Entence allowing the accounts, and an bee to the Arches, 8 83 
Ante 974. 


Dominus Rex verſ. Weſtbeer. 


P ON a certiorari pro rege to the Old Bailey, an indictment The 8 
for larceny, and a ſpecial verdict thereupon, were returne __— 


into the King's Bench. The indictment ſet forth, that the priſoner ries is not ſe- 


feloniouſly ftote a parchment writing purporting to be a commiſſion lony. 
10 Ann. out of the court of Chancery, to ſettle the boundaries be- 
tween two manors, and aſcertain the height which the defendant in 
the cauſe had a right to keep water up to, in a pond in his ground; 

and alſo another parchment writing purporting to be a return of the 
commiſſioners thereto : which commiſſion and return were reſpec- 
tively laid to be of the value of 2 5, and were of the goods and 

3 chattels 
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- chattels of the King. Upon Not guilty pleaded, the jury find that 
two parchment writings anſwering the deſcription in the indictment 
in the year 1712, were brought into the fix clerks office in Middle. 
fex, belonging to the court of Chancery, and the proper office 
wherein to fecord and keep them, as records of that court, where 
they were accordingly kept till 28 October 1738. when the priſoner 
privately carried the ſame out of the office with an intent to ſte] 
the fame: that they were the King's goods, and each of the value 
of one penny; and that in 1717. the cauſe was at an end. Sed 
, Gr. if Þ, Ge. - ater ths 


This caſe was twice argued at the bar, 1. By Mr. Solicitor General 


for the crown, | and Serjeant Hayward for the priſoner an d 2. By 
Mr. Attorney General and Mr. Barnardifion. © JI 


On the part of the crown it was argued, that upon the whole 
record the priſoner was guilty of petit larceny. In order to prove 
this, two things were inſiſted on, 1. That this was petit larceny, 
according to the general nature of it. And 2. That no objection 
lies from the nature of the parchment writing, or its being a record, 
to bring this taking away to be under the degree of felony. 


As to the fiſt, it was obſerved, that there was no difference in 
the deſcription of the offence (except in point of value) between 
grand and petit larceny, but both are conſidered” as two ſpecies of 
ſimple larceny. That the definitions of ſimple larceny to be met 
with in all the ancient writers do not materially differ. Bra&on, 
lib. 3. c. 32. p. 150. b. defines it to be fraudulenta contractatio rei 
alienae cum animo furandi, invito domino cujus res illa fuerit. Brit- 
ton, c. 15. p. 22, uſes the words de ceux a qui les choſes ſerront, 
ou par ceux hors de qui garde le choſe avera eſte trove emble ou robbe. 
And with theſe deſcriptions agrees Feta, lib. 1. c. 38. p. 54. In 
3 Inſt. 107. it is ſtiled, the taking away the mere perſonal goods of 
another : and in Bro. Corone 190. the felonious taking of any thing 
wherein another hath property. | . 


Now as to the firſt part of the deſcription, fraudulenta contracla- 
tio animo furandi, it is found that the priſoner privately (which 
anſwers to 7nvito domino) carried the ſame out of the office 401th an 
intent to fleal the ſame, That it was es aliena_is expreſly found, 
the verdict being, that it was the property of the King; and a value 

is found, which reduces it to petit larceny, Here the property is 
found as a fact, and cannot be ſaid to be a falſe concluſion of the 
jury, for the crown has the records in their cuſtody, And in 3 1. 
71. it is called the King's treaſury of judgments, with which agrees 
H. P. C. 650. Though the parchment be originally paid for 15 
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the party ; yet when once made a record, he cannot take it away, 
And fo it is as to the rolls of the lord of the manor, The animus 
firand! is the ſubſtance, and no nice diſtinctions as to the property 
ſhould be received. Parochiani are no corporation, and yet the 
ſtealing bona parochianorum is indictable. Dalt. 35 3. Stamf. 25. b. 


But then the objection ariſes, that though this may prima facie 
fall within the general deſcription of larceny ; yet the nature of this 
parchment writing, or its being a record, furniſhes an exception out 
of the general rule, and proves this not to be ſuch a thing, of 
which a felony can be committed, | | 


Ia order to obviate this objection, it will be neceſſary to examine 
a little the grounds upon which it ſtands. How flender a reaſon ſo- 
ever there was at firſt for the diſtinction, yet it muſt be agreed to 
be now too late to contend, that as to ches en action, or what be- 
longs to the realty, a felony can be committed of them; and the 
reaſon given in 1 Hawk. is, that theſe things generally ſpeaking 
being of no uſe to any but the owner, are not ſuppoſed to be ſo 
much in danger of being ſtolen, and therefore need not be pegyided 
for in ſo ſtrict a manner, as thoſe which are of a known price and 
every body's money. So that if I ſteal a ſkin of parchment worth 
15. it is felony; but when it has 10, ooo J. added to its value by 
what is written upon it; it is no offenſe to take it away. | 


The uſe to be made of this obſervation is, that ſo far as the law 
is ſettled, it is not to be altered: but if it does not exempt this par- 
ticular caſe, there is no reaſon to exclude it. 


Now what are exempted? 1. Chattels real. Is this one? No. 
2. Choſes en action, which this is not. 3. Charters concerning the 
inheritance. In thoſe the heir has a property, and they go to him, 
and he may bring detinue for them. But theſe records he has no 
right to the cuſtody of, nor will ſuch an action lie for them. | 


I be caſe from whence all the law books have received the notion 
upon which the defenſe is founded, is 10 E. 4. 14. by which caſe it 
is determined, that felony cannot be of charters which concern the 
realty, which ſays the book cannot be valued. But that reaſon docs 
not hold here, It is well known that taylors, drum-makers, Cc. 
do buy theſe things: and beſides, the jury have expreſly found them 
to be of value. Would ſtealing an heir loom not be felony? Cer- 
tainly it would, and yet that ſavours of the realty. 


The next part of the objection is, that theſe were records, and 
this not being laid as a caſe upon the ſtatute 8 H. 6, c. 12, cannot 
Vo L. II, 13 K be 
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be now maintained as a felony at common law. It 


* 


muſt be agreed, 


this is not a caſe within that ſtatute, as wanting one circumſtance 


thereby required, viz, whereby any judgment ſhall be reverſed, But 
then another uſe is made of this ſtatute, to ſhew that ſtealing records 
was no felony at common law, elſe ſay they, what need way there of 
the ſtatute? Now it is apprehended, no ſuch inference can be well 
drawn from thence. The words are, That if any record, Ge. 
«© ſhall be willingly ſtolen, taken away, withdrawn, or avoided, 
* by any clerk or other perſon, who ſhall be duly convicted by in- 
e queſt of clerks of the court, they ſhall be adjudged felons,” 
From whence and my lord Coke's comment upon it, 3 Inf. 51. it 
appears, there was a plain uſe for this ſtatute ; for where clerks were 
intruſted with the cuſtody, they had thereby ſuch a poſſeſſion, that 
they could not commit felony by imbeziling them ; and it was there- 
fore neceſſary to provide for this by a poſitive law, as alſo to intro- 


duce a new method of trial. And it is obſervable, that my lord 


Hale, 1 H. P. C. 646, treating of this ſtatute, after dividing his 
argument into how the law ſtood before the act, and how after, 
ſays nothing of the act of ſtealing by a mere ſtranger ; but begins 
with ſaying, that at common law the undue raſure or imbeziling a 
record was 4 great offenſe, for which even a Judge was puniſhable 
by fine and impriſonment, as in Judge Hengham's caſe in the time 
of Edward the firſt, Wherefore it was prayed on behalf of the 


crown that the priſoner might be adjudged guilty of petit larceny. 


E contra it was argued for the priſoner, that this is one of the 
exempted caſes. It was admitted, that this was neither a chattel 
real' nor a choſe in ation, But it was contended to be a thing that 
concerned the realty, as it related to the boundaries of manors and 
the height of water, which are points in which the very inheritance 
is affected. That theſe were of that nature which are called ull:us 
in bonts, things whereto every man has a right to refort and to uſe 
them, And admitting they are in the cuſtody of the crown, (and 
they can be but in one cuſtody) it will not follow, that they are the 
property of the crown. There are two forts of right, ius proprie- 
tatis, and jus poſſeſſionis. = „ 


That this is the firſt attempt of the kind, which according to 
Co. Lit. 8 1. a. is a ſtrong argument againſt it: and the caſe 10 E. 4. 
was the opinion of all the Judges in the Exchequer Chamber. That 
the 8 H. 6. c. 12. was always conſidered as intirely a new law: 
wherefore judgment was prayed for the priſoner. 


The court did not meddle with the queſtion, whether this was 
properly ſaid to be the goods of the King, nor with the queſtion 


upon the 8 H. 6. c. 12. or as to ſtealing records at common law: 
va bat 
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tur fad, the. point of theſe writings concerning the realty, was 
fcient to found their judgment upon. They ſaid there was a ſtrong 
aclination in the Judges to make lodgers guilty of felony; but it 


was not done but by act of Parliament. And if there is any incon- 
venience in the preſent judgment, it may be rectified that way, 


1 


They all therefore declared their opinions that the priſoner was 


Then the Chief Juſtice ſtarted a queſtion, whether as this was 
undoubtedly a great miſdemeanor, they could not give judgment as 
for a treſpaſs and defired that might be confidered, and the pri- 
ſoner brought up again at another day, And then Mr. Attorney 
and Solicitor cited 2 Haw. 440. that if on a 
felony a ſpecial verdict is found, and the crime be adjudged but a 

treſpaſs ; judgment may be given upon it, as for a treſpaſs only. 
And Cro. Fac. 497. where on indictment for felony in ſtealing 18 4. 
the jury found, the defendant couzened the proſecutor out of the 


2 erer 
1 
4 Y 
* 
4 
* = TY 
— i 
N Fi . 
A : f 
1 1 
4 r 


— . 


ſuf. 


Dalt. 173. 


general indictment for 


money; held no felony, but ſet fix times on the pillory, as for a 


miſdemeanor. They alſo cited 1 And. 351. Kelyng 29. Dall. 331. 


E contra it was inſiſted, that by this means a defendant is de- 
prived of many advantages; if he was indicted properly, he might 
have counſel, a copy of his indictment, and a ſpecial jury: and it 
was obſerved that in the great caſe 10 Ed. 4. the Judge diſmiſſed 
the priſoner. Beſides now felonice is ſtruck out, where is there 


any breach of the peace, for the verdict doth not find the taking 


Was vi et arms, 


E- per curiam, The priſoner muſt be diſcharged; in the caſes 
cited pro rege, the Judges appear to be tranſported with zeal too 
far. The priſoner was diſcharged. 


Folkes verſ. Docminique. 


THE plaintiff declares on bond in the detfinet againſt the de- 

fendant as adminiſtrator durante minori aetate with the will 
annexed : and upon oyer the condition appears to be, for exhibiting 
an inventory and duly adminiſtring by paying debts and legacies, 
the performance of all which the defendant avers: the plaintiff re- 
plies, that he had not paid a legacy of 1, 500 J. though he had 
more than ſufficient to pay all the debts, to wit, 500 J. And on 
demurrer it was objected, that this was a void bond, not warranted 
by 21 Hen. 8. c. 5. or at common law, by requiring an admini- 
ſtrator to pay legacies or diſtribute according to the eccleſiaſtical 


4 


deciſion; 


The ſpiritual 
court may 
take a bond 
for a due ad- 
miniſtration 
where it is 
cum teftamento 
annex, 
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deciſion; and ſhould be taken to be obtained by coercion. 1 Pris 
166, Raym. 227. | 


E contra it was argued, that this not being on an inteſtacy, wa; 
not according to the ſtatute it is true; but is to be ſupported as 3 
reaſonable bond taken by the courſe of the eccleſiaſtical court. 
Hob. 250. Co. Ent. 128. And though formerly it was diſputed 
yet it is now ſettled, that they may compel diſtribution, Mo. 804. 
2 Show. 396. 2 Lev. 163. 2 Jon. go. 1 Saund. 162. That 
here the breach is aſſigned in non-payment of legacies, of 
which they have undoubted juriſdiction: and if it be good in any 
part (being a bond at common law) it is enough. 3 Co. 83, And 
it differs from the caſe where part of the condition is againſt 2 
ſtatute, for there it is void in toto. 


Et per curiam, Theſe adminiſtrations are not within 21 Hey. 8. 
and therefore we deny a mandamus. We muſt therefore conſider it 
as a bond at common law ; and then it is ſufficient, if it be good 
in that part on which the breach is aſſigned ; as we think this is, 
and we cannot take it to be a bond by coercion. Therefore the 
plaintiff muſt have judgment. 


Dominus Rex verſ. Greenwood. 


H E came up on a habeas corpus charged with a commitment 
for a robbery on the highway. And the proſecutor attend- 
ing, inſiſted he was the man. And though eight affidavits of cre- 
dible perſons, proving him to be at another place at the time the 
robbery was ſworn to, were read; yet the court refuſed to admit 
him to bail, but ordered him to remain till the aſſizes. | 


_ Hardwick wer. Chandler. 


N an action by an attorney, the following words ſpoken of an 

attorney in his buſineſs were upon motion in arreſt of judgment 
held actionable, © Mr. Hardwick is a rogue, for taking your mo- 
% ney, and has done nothing for it; he has not entered an ap- 
ce pearance for you; he is no attorney at law; he don't dare to 
appear before a judge. What ſignifies going to him? He is only 
© an attorney's clerk and a rogue, he is no attorney,” 
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 Elae- verſe, Seb. „ e iber 5 


IT , held, that if there be fifteen = between the 2 of the practice on 
and the return of the ſecond ſcire facias againſt bail, it is + facies | 
and execution 
ſufficient : ; without any regard to the number of days between the avainſt ball, 
tele and return of each: and that a capias ad-fatisfacienduim may be 


taken ook againſt bal, without A2. Aeri facias or return of ulla 
e N "I | | * | 
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55. « Dominus Rex verſ. Whaley. 


Manidamus. was granted, directed to the defendabt a as maſter To a mands- 
of Peter-houfe college in the univerſity of Cambridge, to ad- no admit 

| . a fellow of 4 
mit Thomas Rogers to a fellowſhip of that college, upon an affitlavit college the 
of his election. A motion was made. to ſuperſede this writ, upon cour will ex- 
affidavits of there being a viſitor, big. the Biſhop of Ely. But the pect __ 
court put the maſter to make a return, and refuſed to determine tor, and will 
the point on affidavits, where the other party had no opportunity n not ſupet ſede 


to right himſelf by an action. the writ. 


Between the Parihes of King's Norton and Cambden 
in Glouceſterſhire. - 


M4 R r Calcut a pauper was removed by two juſtices from Poct: 
King's Norton to Cambden. On appeal the ſeſſions reverſed 
the order, ſtating that the pauper was hired for a year to Ellis of Camb- 
den, to ſpi pin yarn at 18 4. per ſtone, and that ſhe was to provide 
herſelf with victuals and lodging. That ſhe ſpun the whole year, 
and boarded and lodged at her maſter's, allowing 2 3. per week for 4 
the ſame : but upon her examination ſhe ſaid, that by her contract =_ 
ſhe thought herſelf at liberty to play or be abſent from her work as ; 
long as ſhe pleaſed, only that ſhe was not at liberty to work for 


any other maſter: 
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Et per curiam, The ſeſſions have done wrong in adjudging this 9 
no ſettlement in Cambden, for in fact here is a hiring and ſervice ; 
for a year to the maſter there: and what her apprehenſion was, 
or whether ſhe was paid by the year or by the quantity of her 
work, was immaterial, And therefore the order of ſeſſions was 


quaſhed, and the order of the two juſtices confirmed. 
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ichaclmas Term 
14 Georgii 2 Regis. in B R 


Sir William Lee, Knt. Chief Juſtice. 
Hr Francis Page, Kt. 

Sr Edmund Probyn, Rut. >Fuftices. 
Sir William Chapple, Kut. 

Hr Dudley Ryder, Kut. Attorney Ge 


neral. 
Hr John Strange, Knt. Solicitor General. 


Harvey verſ. Harvey. In Middleſex. = 5 


held, that hangings, tapeſtry, and iron backs to chimnies, be- 3 


11 trover by the executor againſt the heir, the Chicf Juſtice Executor and 
longed to the executor : who recovered accordingly againſt the heir. hangings, Nc. 


Ratcliffe, un, &c. verſ. Beſley. 


T was held by the court, that if the plaintiff and defendant are An attorney 

both attornies, the defendant muſt be ſued by bill; and that the _— 
plaintiff cannot rake out an attachment, and hold the defendant to d. plaintiff 
bail, as he does in the caſe of a common perſon. This caſe there- be alſo an 
fore is an exception out of the general rule, that privilege takes — 


away privilege. 
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Rich, on the demiſe of Lord Cullen et al 8 
fon et ab. e 


In cjectment N beben for mines the plaintiff proved himſelf ord. of the 

OO iy 1 manor, and that he was in poſſeſſion thereof. But the ſame 

poſſeſſion o 

the manor is witneſs proving, that the defendants had had poſſeſſion of the mines 

no evidence, above twenty years; the court upon a trial at bar heid this no evi- 
dence to avoid the ſtatute of limitations, there being no entry within 
twenty years upon the mines, which are a diſtinct poſſeſſion, and 


may be different inheritances: and therefore directed the \ Jury. to 
find for the defendants. 


Iſon verſ. Fowen. 


Practice. HE notice was to execute a writ of inquiry by ten of clock: 
and there being no defence made, the court ſet it aſide for 
incertainty. 


Aſhley ver /. c Alhley. 


No new trial Judge who tried this cauſe (which was upon a promiſory 


1 note for 50007. which the defendant inſiſted was forged) 


on both ſides. Certified that the weight of the evidence was with the plaintiff, and 
he thought the Jury would find for the. plaintiff; but they found 


we the en 


* 


E, ter curiam, As there was evidence on the part of the defen- 
dant, the jury are the proper judges which ſcale preponderates. 
It cannot be ſaid to be a verdict againſt evidence, and therefore 
we will grant no new trial, The next day hetween 


Smith ex Huggins et al. 


"HE fame rule was laid down, and a new trial denied: 
1 though there was but a weak evidence for the plaintiff, and 
the Chief Juſtice ſummed it vp ſtrongly for the defendant, 
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Dominus Rex verſ. the Inhabitants of Welbeck in Not- 
„ tinghamſhire. 


- 


M4 NDAM Us ſuggeſts that there are ſeveral houſholders and It is a good 
1 farmers inhabiting and reſiding within the village of Welbeck, PO he 
able to provide for the poor ; and therefore commands the juſtices appointing 
to appoint overſcers of the poor, To this it is returned, that Wel- ger barn 
beck is extraparochial, and is not, nor ever was reputed to be a vil- not 4 village 
lage or townſhip, and therefore they cannot appoint any perſons to or townſlup. 


be overſeers. 


And upon argument this was held to be a good return. For 
though it does not anſwer the ſuppoſal of the writ, as to there being 
ſeveral ſubſtantial houſholders and farmers; yet it anſwers the point 
in 13 & 14 Car. 2. c. 12. by ſaying it is no townſhip or village, or Ante 512, 
reputed as ſuch: and it is to ſuch places only that we can ſend a 
writ, 7 | 


The Caſe of Jonathan Evingdon, an attorney. 
E being ſummoned to appear upon a muſter of the militia An attorney 
J in London, applied to the court for a writ of privilege, to be oe Bip ne ng 5 
directed to the commiſſioners of lieutenancy: which being oppoſed, moned on the 
as not being a perſonal ſervice, but what might be executed by de- militia. 
puty, it was argued largely at the bar. And the court having taken 

time to confider of it, this term gave their opinion : that this writ 

ought to go; for though by the 13 & 14 Car. 2. c. 3. this in re- 

ſpect of counties at large may be only a charge in proportion to the 

property of the inhabitants; yet the 27th ſection excepting London, 

and referring to the then commiſſion of array ; we think it was 

then conſidered as a perſonal ſervice ; and there can be no doubt but 

that in ſuch caſe an attorney, who has a ſuperior ſervice, is to be 

exempted. And though he may have a deputy, that has been de- 

termined to make no alteration. Mar. 30. 1 Ven. 16, 29. I Lev. 

265. Cro, Car. 11. And theſe writs have often been granted. Co. 

Ent. 436. Off. Br. 164, 174. In 4 Ann. Smith's caſe by Holt, 

and one to Mr. Skynner in Lord Raymond's time. The Chief Juſtice 

alſo declared, that on the like motion in C. B. for an attorney of 

that court, they were alſo of the ſame opinion. 


—— 13 M Elletſon 
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1144 Michaelmas Term 14 Geo. 40 


Elletſon verſ. Cummins. 


A demand D* BT upon an arbitration bond, whereby the plaintiff and 


1 "| EF Ge ſubmitted all matters in difference between them or 
8 Cnc. either of them. The arbitrators awarded 30 l. to the plaintiff f in 
fion to an a- full of all demands, either in her own right or as executrix to her 
wr huſband. And on demurrer it was infiſted, that the arbitrators had 
exceeded their authority. And Carth. 1 18. was cited, and the caſe 
put of a grant of omnia bona et catalla ſua, which does not paſs 


goods en autre droit. 


But the court held, that the ſubmiſſion was general enough. For 
the demand as executrix was a matter depending between them, 
21 H. 6. 19. And 1 Roll. Abr. 246. pl. 2, 3. 3 Bulſt. 65. are ſtrong to this pur- 
poſe. And ach in Cro. Car. 433. there is an averment, that 
both ſorts of demands were ſubmitted, yet the court held it was not 
neceſſary. And the plaintiff had judgment. 


Dominus Rex verſ. Obrian. 


„ NDICT MEN ſetting forth, that defendant intending to de- 
SY fraud the King, and unjuſtly to procure a payment to be made 
an offenſe at as to the widow of an officer, did knowingly publiſh a certain falſe 
common Jaw. and counterfeit affidavit, purporting to have been {worn by one 
Elizabeth Roe, before Thomas Engier, Eſq; a juſtice of the peace, 
by which means he received 5 J. 65. 8 d. of the paymaſter of the 


King's bounty. And this was laid as an offenſe at common law. 


After verdict for the King, it was moved in arreſt of judgment, 
that this not being laid to be forged by the defendant, was not an 
offenſe at common law, but he ought to have been indicted on 
Ante 747. 33 H. 8. c. I. as for a falſe token. Sed per curiam, Since Ward's 
caſe this can never be doubted. And it has always been held, that 
the ſtatute did not create a new offenſe, but only added a further 
puniſhment where the indictment is contra formam flatuti, The 
5 Elia. c. 14. reciting the forgeries at common law, has the word 
writings, in contradiſtinction to deeds: and it is in the election of 
the party, in the caſe of forging deeds, to lay the indictment either 
at common law, or. upon the ſtatute, Judgment pro rege. 
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Marten verſ. Jenkin. 


. 1 : ; we fading 
of Winchelſea, it appeared by a ſpecial verdict, that the mayor fr net 1 


muſt be choſen out of the jurats, and that the plaintiff 1 May 173 9. fary. 
was choſen a jurat, and ſworn in, and continued ſo till 7 April 
1740. when he was choſen mayor: that he had received the ſacra- 
ment within a year before his election to be mayor, but not within 

a year before he was choſen a jurat. And the queſtion was, whe- 
ther the ſtatute 5 Geo. 1. c. 6. F.3. could operate ſo as to give 
him the benefit of the non-proſecution in fix months with regard 

to the previous qualification, And the court held it did, elfe he 
would be under ſome degree of diſability or incapacity, when the 
ack ſays none ſhall be incurred, 


() Na mandamns to ſwear the plaintiff into the office of mayor Where a ne- 
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But then a doubt was made, whether as the verdict was filent 
as to any proſecution, it was ſufficient for the court to give judg- 
ment upon; and whether it ſhould not have been found negatively, 
there was none, But the court held it well enough, for the plain- 
tiff had nothing more to do than to find his election; what is to 
avoid it, ſhould come from the other ſide : and that as it is not 
found, there was a proſecution, which it lay upon the defendant to 
ſhew ; they could not be warranted in ſaying the plaintiff's election 
was done away: and therefore they gave judgment for the plaintiff. 


Dent verſ. Coates. 


ROHIBITION to a ſuit in the eccleſiaſtical court for a Cuſtom, uu- 1 
4 church rate, ſuggeſting a cuſtom in the pariſh of Northallerton, ane 1 
that whenever twenty-four pariſhioners, or the major part of them, 4 
meet and appoint how much ſhall be raiſed throughout the whole 
pariſh, a certain proportion thereof has been uſed to be raiſed by 
the hamlet of Romanby by their ſeparate churchwarden, and paid —_ 
over to the reſt. "fi 


1 a. * 
* . 
* N 4 "IAG 
. —— — 

* 


* 82 
— . 1 
* hy 7 
49 
* Pty * TG 3 * "IS N 2 


3 e 


docs Ne 
2 — 18 ts 
N — CSP. 
: : 


Upon iſſue joined, this cuſtom is found. But then it was moved 
in arreſt of judgment, that this is both incertain and unreaſonable, 
both as to the perſons who make it, and the ſum to be aſſeſſed on 
Remanby, And Fitz. Bar. 277. 1 Roll. Abr. 565. pl. 4. Bro. 
Cuſtom 12. Davis 33. 1 Keb. 612. 2 Roll, Abr. 264. D. 1. 265. 
pl. 2. Salk, 657 Latch -7 PO were cited. 
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Et per curiam, The cuſtom is ill, for it may be made at a pri- 
vate meeting of a few patiſhioners, and the words a certain pro- 
ortion fix nothing. The entry on record muſt be, non ohſante 
veredicto, fiat breve de conſultatione. 2 Town. book of Jud. 170, 
Pl. 2. | | : a Ko. 


Dominus Rex verſ. Jones. 


= . E was indicted for not taking upon him the office of overſeer 


office of over- Þ J of the poor, upon a regular appointment; and on demurrer 
ſeer of _ objected, that as he was to take no oath, and the 43 Eliz. c. 2. 
Able. bad inflicted pecuniary penalties for negle& of duty to be recovered 
in a ſummary way, he could not be indicted. Sed per curiam, 
Thoſe penalties are for negle& of duty when he is the officer, 
whereas this indictment ſays he has obſtinately refuſed to take the 
office upon him: the diſobeying an act of Parliament is indictable 
upon the principles of the common law. Judgment for the King. 


Vernon et al' verſ. Jefferys. 


af wy _ E N plaintiffs bring covenant on articles of partnerſhip : and 
n the inden 3 . ; . 
ade ee ges on oyer it appeared, there were two others named in the 


ſeal, he muſt (deed, which at the cloſe of it runs in the uſual form, In witneſs 

eee whereof all the parties have ſet their hands and ſeals, Thereupon 

enn. the defendant demurs, and on argument inſiſted, that the oyer is 
part of the declaration ; and it is as bad as if the plaintiff had ſhewn 
that the covenant was with two others; and it could not be ſplit 
into ſeveral actions. Carth. 301, Lutw. 680. 5 Co. 18. Tutu. 
1544. Allen 41. 1 Ven. 34. 2 Lev. 74. 2 Roll. Abr. 22, Et 
fer curiam, If the other two did not ſeal the deed, the plaintiff 
might have helped it by averment: but here on the oyer we muſt 
take it, they did ſeal, Beſides, as they are named in the covenant 
as covenantees, they might join in the action, though they did not 
ſeal : this the defendant may take advantage of on oyer and de- 
murrer, 2 Leon, 47, And therefore judgment muſt be for the 
defendant. N Ts 
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Dominus Rex ver. Inhabitantes de Petham. 


1 1 PON a ſpecial order it was ſtated, that the pauper was A certificate 
d 1 tifi t < T; 4 9 © man s appren- 

boun to a certificate man in Tenterden, and after living tice being al 

with him there two years, was by him aſſigned over to a pari- figned to a 


ſhioner of Lidd, with whom he inhabited and ſerved for the re- Piſhioner, 


gains a ſettle- 


mainder of the ſeven years. And the queſtion aroſe on 12 Ann. ment. 
. c. 18. which ſays, the apprentice of a certificate man fhall 
gain no ſettlement ; whether the aſſignment could give him one. 
And the court were all of opinion, he had gained a ſettlement in 
Lidd : for the act had not made the binding void, but has only 
taken away one of the conſequences of ſuch binding for the ſake of 
the certificated pariſh. It never intended to meddle with the caſe 
of a legal pariſhioner's apprentice; and when once there is an aſſign- 
ment to ſuch an one, it is the ſame as if it had been an original 
binding: the true conſtruction of the ſtatute is, that in #eſpef? to 
the certificated pariſh ſuch binding and inhabitation ſhall give no 
r . EO, 
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Fir William Lee, Kut. Chief 

r Francis Page, Rut. 

Nr William Chapple, Kut. 

Martin Wright, EÜ: © 

Sir Dudley Ryder, Knt. Attorney Ge— 
neral. 

Hir John Strange, Kut. Solicitor General, 


Walker verſ. Kearney. 


Rule for an attachment ni being granted on the affidavit of 
of forgery not the defendant; the party complained of ſhewed for cauſe, 
to be read to that the defendant had been convicted of forgery and ſtood 
3 * in the pillory, and produced the record and an affidavit of the identity 
* perſon, Et per curiam, The rule muſt be diſcharged, for 
we cannot ſuffer this affidavit to be read. Salk. 461. 5 Mod. 74. 
Hawk, 461. Mich. 12 Geo. 2. in C. B. Niccols v. Delahunt, the 
affidavit to hold to bail, being made by one convicted of forgery, 
was refuſed to be read. Indeed in Charleſworth's caſe, who had 
been convicted of forgery, his affidavit was read; but that was to 
defend himſelf againſt a complaint, where the proſecutor had in a 
manner appealed to his affidavit; but even there it was ſaid, that to 
ſupport a complaint it ſhould not be read. If he cannot be a wit- 
neſs in a civil ſuit where a third perſon is intereſted in bis evidence, 

a fortiori he ſhall not be received here. 


Affidavit of 
one convicted 


4 Dominus 


Dominus Rex ver{. Dr. Franchard. 


E was choſen conſtable of Milborne Port at the leet, which 8 may 
immediately adjourned, and he way, afterwards Nom in hi On 


before a ju- 


mation as not being duly ſworn, the court held it a good ſwearing. 
= "5s. Sir T. Jones 212. 2 H. H. P, C. 88. 


Bevis verſ. Lindſell. 


ment by de- 


1 aflumpfit upon a promiſſory note, there was judgment by de- After judg- 


produce the ſubſcribing witneſs, but offered other evidence of its miſſory note 
bang the defendant's hand. And the court held, this was ſufficient, date 
for the note being ſet out in the declaration is admitted, and the need not be 
only uſe of producing it is to ſee whether any money is indorſed to proved. 


be paid upon it. 
Smith ver. Crabb. 


EN declarations on the ſame demiſe were delivered for ten Court will not 
houſes in Steyning in Suſſex in the occupation of ten perſons, ©noldae 
And the court being applied to, to have them all put into one iſſue, N 
ſuggeſting that the title was the ſame in all; they however refuſed 
to do it, for they ſaid the leſſor might have ſued them at ten dif- 
ferent times, and it would be obliging him to go on againſt all, 


when perhaps he might be ready in ſome of thera only. 


Gegge verſ. Jones: 


Uo» ſhewing cauſe againſt a prohibition; the court made Practice in 
the rule abſolute, with a direction that the plaintiff ſhould e 
declare in prohibition: he tendered a declaration, but the defen- 
dant refuſed it, and applied to ſtay proceedings, as being willing to 
ſubmit. The other inſiſted he had a right to go on, and ſo get at 
the coſts of the motion, which he could not otherwiſe have. But 
the court ſtayed the proceedings without coſts ; ſaying the direction 
to declare was in 1 favour of the defendant, who might waive it. 


Falter 


Hilary 1 Term 1 14 Geo. «= 1149 
fore a ſingle juſtice of the peace; and upon a motion for an infor- ſtice of peace; 


fault, and on executing a writ of inquiry, the plaintiff did not fault a pro: 
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No attach - 
ment a 
a witne 
leſs reaſonable 


expences were 
rendered him. he declared he would * no more. 


Ante 810, 
1054. 


Sir William Chapple, Rut. 


on ſhewing canſe diſcharged: the court ſaying it was too little, and 
that the witneſs is not obliged to truſt to the court's allowing him 


day, but leaving the party to his remedy on 5 Eliz. c. g. and 


14 4 Georgi 2 Rehn In B R 


Sir William Lee, Kut. Chief Jui. 
Sir Francis Page, Rut. 


c es, 


Martin Wright, Ey? 

Sir Dudley Ryder, Kut. Artorney Ge 
neral. 

Sir John Strange, Kut. Solicitor General. 


Chapman war. Pointon. 


Witneſs was ſerved with a Ae at Cleſer, to attend at 
the ſittings at Guildball, and two guineas were tendered by 
the perſon who ſerved it, and being objected to as too little, 


The witneſs not coming up, 4 an attachment was moved for; and 


more when he comes to the book, for perhaps the party may not 
call him, and then it may be difficult for him to get home again: 


that this way of puniſhing as for a contempt was new, and prac- 
tiſed only in this court; the Common Pleas not doing it to this 


therefore they would not enter into any nice calculations of the 


expence, but confined their inquity to the queſtion, whether the 
non- attendance was through obſtinacy or not. 


Beardeſley 


Eaſter Term 14 Geo. 2. 1151 10 
Beardeſley verſ. Baldwin. 1 
Promiſſory note to pay money within ſo many days after the What a nega- WE 
"\ defendant ſhould marry, was (on conſideration) held not to table note. e 
8 15 "x4 Ante 706. 1 
be a negotiable note within the ſtatute. |, 11m 
FX Wilder verſ. Handy. 1 
N treſpaſs for killing a dog: after verdict for the plaintiff, it WAS Amendment: 1h "hh 
moved in arreſt of judgment, that the declaration run by recital, 14 M8 
« Whereas, Cc. But a bill being filed right (the time of filing „ 
which the court refuſed to enquire into) and on citing a caſe of "1 8 
Smith v. Fuller, in C. B. Mich. 8 V. z. and Cumb. 4. the court 1 
ordered it to be amended: though they were ſenſible that for want e 
of applying to amend, many judgments had been arreſted. (Hi 1 
| "2208 
OY | 1 
Neal, on the demiſe of the Duke of Athol, ver. 19 
* Wilding et al. jy 
® N a trial at bar, where the Duke was to make out his pedi- what evi- 1 it 
gree as heir of the Derby family, he offered (amongſt other mm of a 4 1 
x . 8 i . . 5, 3F 6.3% LOR 
evidence) a ſpecial verdict in 1706, (to which the preſent defen- pedigree * 
dants were no parties) to prove three of the deſcents, which ver- 5 1 | 

1 0 f 1 

1 


OR HE. 
„ 
4 1 5 * 


dict was given in a cauſe where the premiſſes in queſtion were reco- 1 
vered on a general verdict, and the ſpecial verdict related only to e 
other premiſſes. And Wright Juſtice, was for receiving it, becauſe 1 
in the caſe of pedigrees many things are received which are not al- 
lowed in other caſes, as entries in family books, monumental in- 
ſcriptions, heralds books, recitals in deeds, &c. which were intro- 
duced from the difficulty of proving pedigrees ſince inquiſitions poſt .» 
mortem were left off, But the reſt of the court refuſed to let it be 5 
read, being (as they ſaid) res inter alios afta, and the ſame evi- | 

dence, for any thing they knew to the contrary, might be ready 0 
to be laid before this jury, that was before that. Vide Carth. 79, 
181. 5 Mod. 386. Sir T. Jones 221. 2 Mod. 142. = 
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Doe, on the demiſe of the Ducheſs of Hamilton, ver. 


Where pro- THERE being judgment for the defendants in the great cauſe 
r age of Thornby v. Fleetwood, (ante 318.) and that affirmed in 
yas, ejcct- B. R. and the Houſe of Lords, upon the ejectments being brought 
ment tills coſts by the remainder-man, in the life of Lord Philip, who though he 
paid of Me. had had a foreign education might conform; the Ducheſs now, 
(Lord. Philip being dead) brought a new ejectment, in which ſome 
of the then defendants were defendants now. And upon applic- 
tion to. ſtay her proceedings till the coſts in the firſt ejectment wee 
paid; the Ducheſs inſiſted, that the former was on the demiſe of 
the Duke and her, and the rule was in the ſingular number, ' quod 
Cumb. 106, demiſſor querentis fit onerabilis, Sed fer curiam, We are not going 
110. to order the Ducheſs to pay coſts, but only preventing her from 
being vexatious; which in 4 Mod. 349. is faid to be the foundation 
of theſe rules. Befides, in this caſe ſhe proceeded after the death 
of the Duke, and therefore Jet the rule be to ſtay proceedings in 
this cauſe, till the coſts in the other are paid. ES, 


James Baker's Caſe. 


Bankrupt. E was taken up on an attachment for not performing an 
award. After which he became a bankrupt, and obtained 

his certificate: and now moved to be diſcharged, but was oppoſed, 

becauſe (it was ſaid) bankruptcy does not purge a contempt, Sed 

fer curiam, This was a demand for which debt would lie, and the 

act ſays he ſhall not be arreſted, proſecuted or impleaded for any 

debt due before the bankruptcy. It would therefore be hard to 

keep him in cuſtody, when the duty is diſcharged. And therefore 


in this caſe he muſt be diſcharged, 


Smith werſ. Abbot. 


acceptance of 


What a good defendant accepted a bill of exchange to pay it when 
8 


e e dee oods conſigned to him, and for which the bill was drawn, 
cuange. were fold. And the plaintiff counted upon the cuſtom of mer- 
chants, After a verdi& for the plaintiff, it was moved in arreſt of 
judgment ; that this acceptance depending upon the contingency of 

the ſale of the goods was not within the cuſtom of merchants, or 
negotiable, But the court (upon conſideration) held it good. For 

4 though 


” * 5 4 N ” a 6.8 Vat. A e —_ yg 4 *.4 = 
» : \ — 
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Pye : . © 
7 * 1 - 
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* , 4 — 2 * 
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renne 


—— 


though the plaintiff might have refuſed to take ſuch an acceptance, 
and have proteſted the bill; yet no body can ſay he might not ſub- 
mit to it. And it will affect trade, if factors are not allowed to 
ſe this caution, when bills are drawn before they have an opportu- 
nity to diſpoſe of the goods: a man who is drawn upon to pay at 
ten days fight may accept for thirty. Molloy 304. though the other 
might proteſt the bill. Salk. 129. Cumb. 452. 


Filkes verſ. Allen. 


charge of his bail; and afterwards, without giving any no- 
tice to the plaintiff, was removed to the Fleet. The plaintiff in 
Hilary term charged him in execution as a priſoner in B. R. 

And this term the defendant moved for a fuper/edeas; that charge 
in the court where he was not a priſoner ſignifying nothing, and 

ſo two terms were elapſed. The plaintiff inſiſted, that he was in 

no default, not having notice of his removal; and that theſe remo- 
vals do not appear upon the committitur book, where the charge in 
execution is to be made. But the court granted a ſiperſedeas: for 
the plaintiff, they ſaid, ſhould have demanded to ſee the priſoner ; 
and if not produced, would have known where to find him, and 
bring him back by habeas corpus, to charge him, And it would 
be putting difficulties upon priſoners, to oblige them to give notice. 
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In B R. 


Sir William Lee, Kee. Chief Juice 
Sir Francis Page, Rut. 
Hir William apple Knt. 

Martin Wright, EV; 

Jr Dudley Ryder, Kur Attorney Ge: 

neral. 

Sir Jenn S trange, Kur Solicitor General, 
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400. 


Talbot verſ. Hubble. 


When: HE queſtion in this caſe was, whether as the city of New 
ae ga Sarum had an excluſive commiſſion of the peace, the ju- 
cluſive clauſe, ſtices of the county of Vilts could by virtue of 12 Car. 2. 


the juſtices of 
the county „ 23. and 15 Car. 2. c. 2. act in exciſe matters within the city. 


cannot act in 
matters of This caſe was argued three times at the bar, and this term the 


=" a Juſtice delivered the reſolution of the court. 


Where a city 


1 That the crown might grant to any city, to have juſtices 
of their own within themſelves, and exclude the county juſtices 
from intermeddling in the ordinary buſineſs of a juſtice of the 
peace, Bro. e Patent 111, Dalton 24. 2 Infl, 71. 


2. That in ſuch caſe the act of the county juſtices would be 
void, and not to be conſidered only as a breach of the franchile. 


2 Inſt, 55 
. 5 2 3. That 
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z. That though the 12 Cor. 2. gives the juriſdiction in exciſe 
matters to the juſtices of the peace reſiding near the place where the 
forfeiture ſhall be made, or offenſe committed ; yet it never was 
the deſign of the legiſlature to make any alteration in the reſpective 
utiſdictions of the juſtices, but only to veſt the exciſe juriſdiction 
in juſtices of counties, cities, and places, with reſpect to their 
ſevetal local juriſdictions within ſuch places. 
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© Bowyer verſ. Bampton. 


PON a caſe ſtated at 27 prius in an action by the plaintiff as The innocent 
indorſee of ſeveral promiſſory notes, it appeared that the indorſee of a 
| . | he d fe d þ Ch -þh f. gaming note 
notes were given by the defendant to one John Church, for money can maintain 
by him knowingly advanced to the defendant to game with at dice, no action a- 
and that Church indorſed them to the plaintiff for a full and valu- Janette 
able conſideration, and that the plaintiff was not privy to, or had 
any notice, that any part of the money for which the notes were 


given had been lent for the purpoſe of gaming. 
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Upon this. a queſtion aroſe upon the ſtatute 9 Ann. c. 14. F. 1: 
which ſays, That all notes, where the whole or any part of the 
*« conſideration is money knowingly lent for gaming, ſhall be void to 
* all intents and purpoſes whatſoever,” whether the plaintiff could 
maintain this action againſt the defendant. And after two arguments 
the court were of opinion he could not; for it is making it of ſome: 
uſe to the lender, if he can pay his own debts with it: and it will be 
a means to evade the act, it being ſo very difficult to prove notice on 
an indorſee. And though it will be ſome inconvenience to an inno- 

cent man, yet that will not be a balance to thoſe on the other fide. 
And the plaintiff is not without remedy, for he may fue Church on 
his indorſement. And it is but the common hazard of taking notes 
of infants or feme coverts. As to what Holt ſaid in Huſſey v. Jacob, Salk. 344. 


it was not the point adjudged, and the Chief Juſtice ſaid, he had 3 
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ſeen a report wherein notice was taken, that all the learned part of cs 
the bar wondered at it. 
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Shuttleworth verſ. Pilkington. 


Special original was taken out returnable coram Domino Rege Bail bonds 
need not pur- 


ubicunque tunc fuerit in Anglia, and the bail-bond was with- ſue the words 
out the words ubicunque, &c. and in an action upon it, it was Ob- of the return 
jected, that by the ſtatute of Her. 6. (which was pleaded) the ſhe- of procels. 
riff could take no bond, but ſuch as was to appear at the place in 
Vor. II. 13 P me 
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Amendment. 


Evidence of 
fraud is not 
ſufficient in 


an order. 
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the writ mentioned; whereas this might be to compel an appearance 
out of England, if the King ſhould happen ſo to be. Sed per cu- 
riam, There are no ſet forms of words for theſe bonds, but if in 
ſubſtance they are to appear according to the deſign of the writ, it 
is ſufficient. 2 Cro. 286. 2 Vent. 237. 2 Show. 51. 2 Lev. 180. 
Trin. 3 Geo. 2, Philips v. Philips, in Scaccario, upon a quo minus, 


the bond was to appear in the office of pleas in the court of Exche- 
quer at Weſtminſter; and that was held well enough, though the 
proceſs was to appear before the Barons: we will underſtand, that 


by appearing before the King is meant before the King in his court, 


and not before the King in perſon, The plaintiff muſt have judg- 


ment. Ante 153. 


Slicer verſ. Thompſon. 


HE judgment in Ireland was, that the plaintiff Hall recover. 
And upon error here, it was amended to do recover, on the 
authority of Blakey v. Birmingham, ante 1132. 


Between the Pariſhes of Kirton and Weſton in 
Nottinghamſhire. 


ION a ſpecial order of ſeſſions it was ſtated, that the pauper 
took a farm of 10 J. per annum in Kirton, which had been 
let at that rent for fix years laſt paſt, but before only at 7 J. per 


annum; and he alſo took a by-tack of 20s. a-year in Kirton, and 


his family lived ten months there: that when he firſt took to theſe 


tenements he was not of ability to ſtock' them ; and being told by 
the former tenant that 10 J. per annum was too much, he anſwered, 
he did not regard the dearneſs, for as it was 10 J. a-year it would 
gain him a ſettlement, and put an end to a diſpute between two 


towns ; but defired the former tenant, to take no notice of this to 


any body. The ſeſſions determined this to be no ſettlement in Kir- 
ton. But the order being removed, was quaſhed : for the court 
ſaid, they could not hold this to be fraudulent, it not being ſo ad- 
judged, and evidence of fraud is not ſufficient ; and as to the value, 
they muſt take it to be according to the rent, unleſs the contrary 
was ſtated ; for as it is a removal of a man from his farm, it ſhould 
be ſhewn to be under value. 


2 Heote 


TEE RET 
$ v 
7. 
is 
. * 
e N 1 


E ͤ ² ER: 4 
„ by. 


* 


— Bf 
r 923 WW Py - 
1 42 a X75 i FI, W 5 n 1. 4 — 
Geo. 2 1 
x 5 » 1 4 
* 
— 


— 
* ys 
y 
. 


ws 
Gd 
* 

4 

a 4 
4 


T” HE affidavit to hold to bail was, that the defendant borrowed What a pro- 
2000 l. of the plaintiff on bottomree, which money is now CEO * 
due and owing to this deponent by virtue of the ſaid bond, as thereby : 
may, appear. I objected, that this was no oath of the debt; for 

ſuppoſe every penny is paid, and a ſeparate receipt taken for it; yet 

upon the face of the bond the whole will appear due, Er per cu- 

riam, It is not ſufficient, Then the plaintiff would have made a 
ſupplemental afhdavit : but the court refuſed to receive it, for the 

act of Parliament requires a full oath previous to the iſſuing the 

procels, that defendants may not be harraſſed, And therefore in 


this caſe the defendant was diſcharged upon common bail. 


Wickes verſ. Strahan. 

HE defendant and his partner in trade had a joint commiſſion oP any 2 

of bankruptcy taken out againſt them, under which they ob- charges each 
tained a certificate; the plaintiff was a ſeparate creditor, and had raping 
obtained a judgment before the commiſſion or act of bankruptcy: — 
and having now the body of the defendant in execution, the court 
was moved to diſcharge him, upon the authority of Howard v. 
Poole, (ante 99 p.) where it was held, that a ſeparate creditor might 
come in under a joint commiſſion: and alſo on Abr. Eg. Caſes 55. 
2 Vern, 707. 2 Will, Rep. 000. And the court diſcharged him 


accordingly, 


Caſe of Aberyſtwith. 


N this caſe, and alſo in the caſe of Tintagel about four years ago, Mandamus. 


the court held, that though it was diſcloſed that there was a Ante 1003, «ce 


fact of election, yet if upon looking into it there was good reaſon 
to think it void, they would award a mandamus upon the act of 
Parliament, to go to an election, and not wait the event of any con- 
troverſy about the former. 


Dominus Rex verſ. Pocock. 


N information was moved for againſt him on account of words 1 
A ſpoken of Mr. Kent, a juſtice of peace. And the affidavit aue indictable, 


ſtated, that in a converſation about a warrant granted by Mr, Kent, and what not. 
the 
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the defendant aſked if Mr. Kent was a ſworn Juſtice, and being an- 
ſwered to be ſure he was, elſe he would not act, the defendant re- 
plied, If he is a ſworn juſtice, he is a rogue and a forſworn rogue. 
To this it was objected, that the words were not ſpoken to him in 
the execution of his office, but only in relation to what he had for. 
merly done: and Salk. 698. was cited. Et per curiam, There 
ought to be. no information, It is not the ſame inſult and con- 
tempt, as if ſpoken to bim in the execution of his office, which 
would make it a matter indictable. 


Dominus Rex verſ. the Inhabitants of Great Bedwin. 


N order of two juſtices was made, without ſaying it was upon 
complaint of the churchwardens and overſeers, nor that one 

of the juſtices was of the quorum, nor that the pauper (who was a 
certificate man) was become actually chargeable, Upon appeal to 
the ſeſſions, they ſet all this right, under 5 Geo. 2. c. 19. which 
impowers them to amend defects in form, and proceed to the merits. 
Sed per curiam, This is going too far ; they are to amend defects in 
form, before they go into the merits ; whereas here they muſt go 
into the merits before they can introduce the amendment. It was 
never deſigned they ſhould inſert new facts, but only amend the 
informal way of ſetting out the facts which were ſtated. The order 
therefore for the amendment muſt be quaſhed, and alſo the original 
orger, 
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Dominus Rex verſ. Beck. 
Adding the 4 PO N an in dor maten for perjury in ſwearing a young girl 
name of 2 C to be of age, in order to obtain a licence; which was ſet out 
re does nor i haec verba : it appeared that the licence when granted was to 
make it void. marry in Buſhy, Watford or Aldenham in Hertfordſhire, and then 
came a blank, which was filled up by the parſon of Pinner, who 
celebrated the marriage, with the name of that pariſh, and as ſuch 


it was deſcribed in the information, 


Upon the trial at Guildball before Lee C. J. he held that this ad- 
dition did not make it a void licence, for the place is not of the 
eſſence of a licence: and the practice is to have theſe blanks, and 

fill them up afterwards. And he compared it to the caſe of a deed 
altered in a part not material by a ſtranger, which does not vitiate 


the deed, 
Crookſhank verſ. Thompſon. 
Where the E defendant gave a bond of indemnity, and before any 
_ 3 2 breach became a bankrupt, And being now ſued, moved to 


bankruptcy, be diſcharged on common bail. But the court compared it to the 
the bond 8 caſe of Tully v. Sparkes, (ante 867.) and ordered he ſhould give 
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Hr William Chapple, XK». 
Martin Wright, Eſq; 
Thomas Deniſon, Eſq; 
Hir Dudley Ryder, Kut. Attorney Ge- 
neral. care Alon 
Hir John Strange, Kut. Solicitor General. 


Sir William Lee, Kut. Chief Fuſtice. 


Bogg verſ. Role. 


Pradtice, T was ſettled (on conſideration) that when a term's notice of 
trial is required upon an old iſſue, the notice muſt be given be- 
fore the eſſoin-day, and that is a full term. 


Between the Pariſhes of Ladock and Saint Ennidore. 


Serving out A Perſon was hired for a year, and ſerved half a year, when the 
2 maſter died: the executor (who lived in another pariſh) aſked 
in another pa- the ſervant if ſhe would ſerve out the year with him; ſhe did fo: 
riſk is a fettle- and now on the authority of the caſe of Ivuingboe, (ante go.) the 
ment there, court held it a ſettlement in the executor's pariſh ; for the laſt ſer- 


vice is not to be conſidered as a new agreement, but a continuation. 
of the firſt, 


4 Dominus 
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Dominus Rex verſ. Sidney. 


' TPON removing an indictment from the ſeſſions of oyer and Colts on re- 

terminer, the defendant and his bail entered into a 500 J. 1 of in- 

recognizance to plead, go to trial, and appear on the return of the not required 

verdict. He did ſo, and received judgment. And upon motion to in a common 

diſcharge the recognizance, it was. inſiſted he ſhould pay coſts; but et a 

this not being in 20 l. the ſum required by the ſtatute 5 & 6 W. : 

& M. c. 11, the court held it was to be confidered as a recogni- 

zance at common law. And precedents being ſearched, it was 

found, that coſts had not been required. Here therefore being a 
rformance of every thing the words extended to, the court diſ- 

charged the recognizance. Ate OR TEES” 


Dominus Rex verſ. The Inhabitants of Sherborne. 


A Certificate-man has a ſon born in the pariſh to which he was The fon of a 
certified, who when fixteen years old hires himſelf as a ſer- <tihcate- 

, | ; man gains no 
vant to a button-maker in the ſame pariſh, and ſerves a year. And ſettlement by 
upon conſidering the words of 9 & 10 V. 3. c. 11. which declare, e and 
That no perſon or perſons who come in by certificate ſhall be Fi. 140 C. 2. 
s adjudged to gain a ſettlement by any act whatſoever, except he Rex v. Inhab. 
« takes 10 J. per annum, or executes an annual office.” The court Pra rule 

. 1 again. 
held, that the ſon of the certificate-man was equally within it, and 
that therefore the hiring and ſervice in this caſe gave him no ſettle- 


ment. 


Grey ver Jefferſon. 


N a ſcire facias againſt bail, the plaintiff made a miſtake in % oe 
ſetting out the recognizance, which the defendant took advan- ele 
tage of by pleading Nul tiel record: and afterwards the plaintiff gable. 

moved to amend it, but was denied; for ſcire factas's againſt bail Ante 401. 
are never amended, and the courſe is for the plaintiff to quaſh his 
own writ, This may be to defeat the bail of an opportunity to 
ſurrender, which he would have done, if he could not have been 


ſure of ſucceeding in his plea, 
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| If one ſmug- 
gler has no 
arms he is not 


within the ſta- Upon trial a ſpecial verdict. is foun 
were above three in company, and all the others had fire-arms, but 


tute though - 
the others 


have arms. 


Order of ba- | 


ftardy. 


that this does not import it to be born there, which is the only 


ſtood, and confirmed the order, 
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Dominus Rex verſ. Fletcher. 


HE defendant was indicted on the act 9 Geo. 2. c. 35. F. 10. 
for being armed and aſſiſtin oF in running unchſtomed goods. 
wherehy it appeared that they 


the defendant had only a common horſe-whip. And upon argu- 
ment the court ſtrongly inclined; that he vras not guilty: for the 
act makes i it a material ciccumd tt in each man's caſe, and theſe 
acts are to be taken ſtrictly. They did not however determine it 
upon the firſt argument, but gave Mr. Attorney General time to 
conſider of it; who upon conference with me declined to al it, 
and Ui priſoner had bas and was rent 


Dominus Rex verſ Moravia. 


1 


N order of baſtardy ſtated, that the woman was Jelivered F 
4 child baptized in the pariſh of A. and it was objected 


circumſtance to warrant the pariſh's applying for relief, But the 
court ſaid, that by a reaſonable ne it may be ſo under- 
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Pitts verſ. Meller et ux 


Dom 


ſt both, 
refuſed to diſcharg 
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be ſhewn that there was 


and 


gain 
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ſance, on affidavits of his kee 
pawder, to the endanger 


Dudley 
neral. 


Sir 
Sir 


HE court granted an informat 


John Strange, Kut. Solicitor General. 
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Trinity Term 15 Geo. 2. 


Kent verſ. Pocock. 


Words of a HESE NPY ſpoken of a juſtice of peace in the execution 
Juſtice action. of his office, and relating thereto, were held actionable, viz 


_ Mr. Kent 7s @ rogue, according to the caſe of Afon v. Blograve, 
(ante 617. 4 | 


E \ * 33 "FT i ; : 1 1 ; n | 
Beale verſ. Moor. 


Where full N treſpaſs. the defendant juſtified for a way, and the plaimif 

— replied extra viam, and obtained a verdict and damages under 
40 5. But the court allowed full coſts, becauſe this is a caſe where 
the * came in queſtion. 


* 


Between the Pariſhes of Road in Somerſetſhire and 
Doorth Bradley in Wilts. 


Tha mnt 1  Pauper was removed from Road to North . North 
order late L A. Bradley gave notice to appeal, on which Road took him back, 


ſerved, where but however got their order confirmed at ſeſſions. The next ſeflions 
DIES. ſet both aſide as fraudulent. And now Road inſiſted, that the order 
at the next was good, as not being appealed from at the next quarter ſeſſion. 
ſeſnons but And as to the other, that it was not in the power of one ſeſſion 
ws to ſet aſide the at of the other. All being now before the court, 
they quaſhed the firſt order, as being properly quaſhable on appeal ; 

and would not take notice, that it was not at the next ſeſſions after 
ſervice of the order, which being in the caſe of a recent appeal they 
would ſuppoſe to have been ſerved too late for an appeal to: the 
next ſeſſions. And as to the order of confirmation, they quaſhed 
that, as not being made on any appeal, and conſequently without 
juriſdiction, and at the ſame time quaſhed the latter part of the 
ſecond ſeſſions order, that reſcinded that confirmation, as not being 


oe y before them, 


Between the Pariſhes of Lydlynch and Hilton. 


Baſtard of a HE caſe of New Windſor and White Waltham, Trin. 5 Geb. l. 


certifcate- turning chiefly on the certificates being concluſive to the 


TE pariſh which gave it, and certified two perſons as man and wife: 
born. it now came under debate again, and was determined, that the ba- 


Ante 241. 4 ſtard 


6 »„„ CO 
- * - 
* 4 » 


Term 15 Geo. 2. 


rinity 


T 


ſtard of a certificate-perſon is ſettled where born, and is not @ child 


to be ſent back within the meaning of the ſtatute, 


3 


. 
8 a. 
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Gill 
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ver. 
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&c. 8 
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„qui tam, 


Jackſon 


other action 
muſt ſhew the 
day each bill 
was exhibited, 


1- 


IVE, Plea of a re- 


Il, accor- 
ſet out the days on which 


t might 


1 


held 


dge of the pr 


g fat lambs al 


lig 
in the ſame term another informed covery in an- 


A 


in 
ju 


it Was. 


ited, that ſo the cour 


1 


ſt him and recovered,” And on demurrer 
ill was exh 


to 2 Lev, 141. becauſe he did not 


the defendant pleaded that 


N debt on the ſtatute 1 5 car. 2. c. 8. for ſell 


again 
ing 

each b 

ority. 
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actionable. 
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, you cheated 


„ were held not 


f the plaintiff's trade or pro- 


\ 


it u 


it 


quium O 
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to your daughter, to make 
dy, you cheated me of a ſheet 


, © You cheated the lawyer of his ! 
and I will let him know 


om 
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you cheat every bo 


e Mr. Saunders, 
actionable, without a collo 
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1 Sir William "JOY Kut. Chief Fuſtice. 
| Sir William Chapple, Kit. 
Juſtices. 


Martin Wright, Eſq; 

Thomas Denifon, Eſq; 

Sir _ Ryder, Kut. Attorney Ge- 
neral. 


Hr John Strange, Kut. Solicitor General 


Ball verſ. The Hundred of * Wymerſley in Northamp- 
tonſhire. 


good notice cry, it was ſtated, that ſoon after fix in the morning the 


ithin 8 G. 2, 
. plaintiff was robbed at two miles and an half diſtance from 


What is a LI PON a caſe made at the aſſizes on the ſtatute of hue and 


5 2 = Northampton, and the highwayman cut his bridle and ſtirrups, threw 


them into a ditch, and turned his horſe looſe; that the plaintiff 
recovered them, remounted, rode through a village called Corton, 
where he gave no notice, met three men on the road whom he in- 
formed of the robbery, and arrived at Northampton by ſeven of 
clock, and gave notice to an inn-keeper there, from whence he 
went to Rotherthorpe, three miles off, where the high-conſtable 
lived, and between eight and nine gave notice. And whether this 
was ſufficient to maintain the action within 8 Geo. 2. c. 16. which 
requires that the party robbed ſhall 0 as much convenient jpeed 
« 4s may be after the robbery give notice to one of the conſtables of 
* the hundred, or to ſome conſtable of ſome town, pariſh, village, 

2 | * hamlet, 


* 
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« hamlet, or tithing, near unto the place where ſuch robbery ſhall 
cc happen Nag was the queſtion, | | 


And the court on argument held it to be good notice, for the 
high conſtable 1s the propereſt perfon to go to, and it is not required 


he muſt go to the next conſtable. It appears the plaintiff loft no 


time; conſidering the circumſtances he was in; and Rotherthorpe is 
not at ſuch a diſtance, but that it may come within the meaning of 


the word near. So the plaintiff had judgment. 


. 
4 


Coy verſ. Hymas. 


T HE plaintiff obtained judgment for 3887, os. 1 d. In debt Vatiance: 


thereon he deſcribed it as a judgment for 388 J. only, omit- 
ting the penny: the defendant pleaded Nu tiel record: and on iſſue 
joined inſiſted on the variance. The plaintiff deſired it might ſtand 
over, and at another day produced the record with a remittit of the 


penny added. The court reſented this as an abuſe of their indul- 


gence, and ſaid they would till conſider it in the fituation it was in 


before: or if not, yet the variance was not cured, for a remittit 


muſt be before judgment, whereas this is after. And conſidering it 
as reducing the firſt judgment, is making an inconſiſtency on the 
record, The moſt it can amount to is, an acknowledgment of 


ſatisfaction of ſo much of the money recovered. The defendant. 


had judgment of deficit de records. 


Holloway verſ. Smith. 


* treſpaſs the defendant juſtifies a diſtreſs for toll, and ſets forth Toll is not 
a cuſtom in Daventry to hold a fair on St. Auſtin's day and take incident to 


toll; and that Queen Elizabeth reciting all this, had granted them 
two new fairs, one on the Tue/day after Eaſter, and the other on 
Saint Matthew's day, with all profits, commodities, emoluments, liber- 
ties, and free cuſtoms ad hujuſmods ferias pertinen', On demurrer the 
Juſtification was held: ill, for toll is not incident of common right, 
and therefore not within the words of reference; and being new 
fairs, upon which no toll is granted by expreſs words, the cuſtom 
cannot extend to them. So the plaintiff had judgment. 
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Oates on the demiſe of Elizabeth Hatterley verſ. Jackſon, 
l 1 a caſe made at the afliſes, it was ſtated, that Rah 
Clay being ſeiſed in fee of an eſtate called Woolf”s Park, de- 


nancy in fee. viſed it in theſe words, As to Wool, Park I give it to my wife 


% Annabella for her life, and after her death to my daughter Ja- 
ce bella Addibell and her children on her body begotten or to be 
5 begotten by William Aadibell her huſband, and their heirs for 
© ever,” That the wife is dead, and Jſabella at the time of making 
the will had one daughter El:zabeth, and afterwards two ſons and 
one daughter, who are all dead without iſſue: that Elizabeth had 
iſſue the leſſor of the plaintiff: that T/abella ſurvived William Addi- 
bell and married Fackſon, by whom ſhe had a ſon the preſent de- 
fendant, who entred on her death. Pw 98 


The queſtion was, what eſtate paſſed to Tſabella and her children 
by William Addibell ; the plaintiff infiſting, that Iſabella was only 


tenant for life, and the children of that marriage had the reverſion 


in fee: the defendant inſiſting, that Jabella was jointly ſeiſed in 
fee with the children, and having ſurvived them all, and left him 
her ſon and heir, he is intitled, 1 8 N 


And after ſeveral arguments the Chief Juſtice delivered the reſo- 
lation of the court: that Jabella took as joint tenant. It being 
ſtated, that at the time of making the will ſhe had a child, which 
has been conſtrued to be equal to children. 2 Vern, 106. Co. Lit. g. 
is expreſs, that to A. et hberis ſuis and their heirs, is a joint fee to 
all. And it is no objection, that by this means the ſeveral eſtates 
may commence at different times. Ca. Lit. 188. . Pollexf. 473. 


Mo. 220. 


As Tjabella therefore ſurvived all the children ſhe had by William 
Addibell, the whole fee veſted in her, and deſcended to her ſon the 
defendant. Who had judgment accordingly. 


Between the Pariſhes of N ympsfield and Woodcheſter in 
3 _ Glouceſterſhire. — 


An order un- I N 1731. a man and his wife were removed from Nympsfield to 


appealed from 
to remove a 
man and his | 
with is eager ſent from Nympsfield to Woodchefler together with the father. And 
ive as tO at- 


ter -born chil- | 


dren. 


Moodebeſter, and there was no appeal. They had afterwards. re- 
turned to Nympsfield, and had there three children, who were now 


upon appeal as to the children, it was offered to give — 
2 | that 
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that the man had a former wife, and conſequently the children born 
at Nympsfield were as baſtards ſettled there. The ſeſſions refuſed to 
let Yoodchefter go into this evidence, being of opinion, that Wood- 
cheſter was: concluded by the firſt order unappealed from, and that 
it made no difference that the children were born afterwards. . 


The court upon debate confirmed both orders, For the marriage 
being eſtabliſhed by the firſt order, the ſettlement of the children 
which is derivative) follows of courſe ; and can no way be im- 
peached, but by entring into the merits of the firſt order, which 
has been acquieſced in, And nothing is more eſtabliſhed, than 
that an order unappealed from is concluſive. Salk. 524, 527. 
eee 


Between the Pariſhes of Great Charte and Kennington, 

1 of peace made an order of removal, which was A juſtice can- 
J quaſhed at ſeſſions becauſe one of the juſtices of the peace vot Lee 
was an inhabitant of the pariſh from whence the pauper was re- e . 
moved. Upon debate in B. R. it was inſiſted, that 13 & 14 Car. 2. bis own pa- 
c. 12. gives the power to any two juſtices of the peace: and ſo has _ 

been the practice. And the inſtance of corporations where there are 

but two juſtices of the peace, or but one pariſh, was inſiſted on. 

And beſides there lay an appeal. 


„But the court held, that this was a judicial act, and the party 
intereſted is tacitly excepted. Lord Raymond, who lived in the 
pariſh of Abbotts Langley, went off the Bench, when one of their 
orders came before the court. They ſaid the practice could not 
overturn fo fundamental a rule of juſtice, as that a party intereſted 
could not be a Judge. And as to the caſe of corporations, they 
faid, that if it appeared there were no other juſtices, it might be 
allowed; to prevent a failure of juſtice, And therefore they con- 
firmed the order of ſeſſions. Vide the act 16 Geo. 2. c. 18. to 
remedy this. Salk. 396, 607. 


Stamma verſ. Brown. 


HE fhip the Gothic Lyon being advertiſed to be going to Where the 
1 Marſeilles, goods were ſhipt on board her on behalf of the Aug 


plaintiff, and a bill of lading ſigned: by the maſter, whereby he benefit of his 


undertakes to go @ droite route a Marſeilles, and the defendant owners. it is 
not barratry 


underwrote a policy from Falmouth (where the goods were taken in) ugh it may 
to Marſeilles :: before the ſhip. departed from the port of London, be a deviation 
another advertiſement was publiſhed for goods to Genoa, Leghorn, © breach of 


contract. 
and 


mas Term 16 Geo 2. 1173 
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and Naples; and the plaintiff's agent was told, it was intended" 
go to thaſe ports firſt, and then come back to Marſeilles ; but he 
infiſted that his bargain was to go firſt or directly to Mar/eilles, and 
he would not conſent to let her paſs by Marfeilles, or alter his in- 
ſurance. | | | 


Ihe ſhip however did paſs by Marſeilles, and after delivering 
her cargo at the other ports, ſet out on her return for Mar/elje 
with the plaintiff's goods: but in her voyage thither was blown 
up in an engagement with a Spaniſh ſhip. | And'in an action upon 
the policy, the breach was afligged of a loſs by the barratry of the 
maſter, And the plaintiff inſiſted, that any fraud or maleverſation 
of the maſter was within the meaning of the word barratry. Du 
freſue terms it dolus qui fit in contractibus; and ſo do all the 
dictionaries, as Horid's Italian Dift. verbo barrataria; Minſbeu, 
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Furetier, &r. And that in the caſes of Knight v. Cambridge, and 

Ante 581, Knight v. Dodd, Paſ. 10 Geo. 1. where the loſs was laid to be fer 

Faudem of the maſter, the court held it a good aſſignment of a 
breach, there being the word barratry in the policy. 
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LEI: 


The defendant's counſel infiſted, this was no more than a devia- 
tion, in which caſe the' inſurer is diſcharged, and the plaintiff's 
remedy is againſt the owners or maſter. That this cannot be called 
a crime in the maſter, when he is acting all the while for the benefit 
of his owners. e 40 


The Chief Juſtice in his direction to the jury told them, that 
this being againſt the expteſs agreement to go firſt to Marſeilles, 
ſeemed to be more than a common deviation; being a formed deſign 
to deceive the contractor. And compared it to the caſe of failing 
out of port without paying duties, whereby the ſhip was ſubjected 
to forfeiture, and which has been held to be barratry. 


The jury ſtaid out ſome time, and upon their return aſked the 
Chief Juſtice, whether if the maſter was to have no benefit to 
himſelf by paſſing by Mar/e:lles, and went only to the other places 
firſt for the benefit of his owners, that would be a barratry ? And 
the Chief Juſtice anſwering, No, they. found for the defendant. 


And now a new trial: being moved for, the caſe was argued ; 
and all the court was of opinion, that the verdict was right. For 
the maſter has acted conſiſtent with his duty to his owners, and the 
plaintiff's agent knew of the intended alteration, before the goods 
were put on board, and might have refuſed to ſhip them, or have 
altered the inſurance; that to make it barratry there — 
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Na ſpecial verdict in ejectment, the queſtion turned upon Or rejected in 
theſe words in a will, (viz.) 1 give the ſaid premiſſes ta m the confirac- 


the age of twenty-one years or marriage, and without iſſue, then 
and in ſuch caſe he deviſed the ſame to the defendant, The fact 
was, that the grandſon attained twenty-one, and died having never 
been married. © And it was inſiſted, that the attaining twenty-one 
was a performance of the condition, and veſted the eſtate abſo- 
lutely in the grandſon, under whom the leſſor of the plaintiff 
claimed. And judgment was accordingly given in the county pala- 


tine of Durham, whereof error was brought in Banco Regis. 


And after ſeveral arguments, the court affirmed the judgment, 
upon the authority of Price v. Hunt in Pollexf. 645. where the 
word or. was conſtrued conjunctively. And they faid they would 
read this without the word or, as if it run, And if he dies be- 
fore twenty-one, unmarried and without iſſue“; which he did 
not do, for one of the circumſtances failed. And all put together 
are but in the nature of one contingency : and it was conſiderable, 
that this was not a condition precedent, but to deſtroy an eſtate 
deviſed by the former words in fee. 


"of The caſes relied on e contra were 2 Vern. 388. Cro, Car. 1 54. 
Sir M. Jones 20 5. 1 Roll, Abr. 83 5. pl. 4. 


Eaſt-India Company verſ. Chitty. 


AT half an hour after eleven in the morning of 18 January, At what time 
the defendant being indebted to the plaintiffs, paid to their * 
caſhier a note of Caſwell and Mount, goldſmiths in Lombard-ſtreet ; demanded. 
they continued to pay all notes till the next day at two; and im- 

mediately after they had ſtopt payment, the company's ſervant came 

with the note. The queſtion was, who ſhould bear the loſs? And 

upon examining merchants, it was held, that the company had 

made it their own, by not ſending it out the afternoon of the 

18th, or at furtheſt the next morning. So there was a verdict for 


the defendant, 


or. . 13 U Memorandum. 
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Sir William Lee, Rut. Chief Juſtice. 
Sir William Chapple, nt. 
Martin Wright, E/q; >Fuſtices. 
Thomas Deniſon, Eſq; 

Sr Dudley Ryder, Knt. Attorney Ge- 
neral. ; = 
The Hon. William Murray, Hlicitor 
General. To 


O > 
* r > 
* 2 - * 1 , . s 


Tomlin verſ. Purlis. 


EBT was brought in an inferior court at Roc heſter upon a An apt iſſue 
bond. The defendant pleaded dureſs of impriſonment. To * Fake gf 


which the plaintiff replied, that he was at large, and at his there is not an 
own diſpoſal, and executed the bond of his free will; and not for _ e 
fear of impriſonment: and concludes to the country. To this there gave. 


was a demurrer, and judgment given for the plaintiff, 


It was now objected on error, that it is not faid, he was extra 
guamlibet priſonam, which is the ancient way of pleading : and that 
at leaſt the replication ſhould have concluded with an averment. 


Sed per curiam, This is ſuch an affirmative as implies a negative; 
like the caſe of pleading in a writ of right, where the demandant 
counts, that he has more right than the tenant, and the plea of the 
tenant is, that he hath more right than the demandant. The an- 


Cent rule of requiring an affirmative and negative has been long 
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Where the WO 3 were ed at the ſuit of the 8 plain- 
. tiff againſt the ſame defendants, one of them for a right of 


"ww vey as — * 1 amon aka of l ha un vly. they 
not only replied full age, but allo traverſed the infancy, which is 
not now required. Sir Tho. Jones 6. It is enough, if the ſecond affir. 


mative is ſo contrary to the firſt, that the ny annot in any degree 


be true. 80 e e Was aer, l 
#1 Nin | Harriſon ver 1 by, ” ad :; 5 
— 49 3 + ty Jo * 
When awards HE _ K Reid, this on 5 & 10 W. 9) cars, 5. they could not 
ure to be receive any complaint to ſet afide an award, till the ſubmii- 


3 ſion was made a rule of court: and that a conſent in the ſubmiſſion 
bond, to make the award a rule of court, lag: of . r 
would not warrant their N 1 Yu 
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' Paterſon ver. Taſh. At Guildhall 
Fader cannot I T was held by C. J. Le, that though a factor has power to ſel, 
property of the goods by pledging them as a ſecurity for his own 


debt, though there is the formality of a bill of Parcels and a 1 
And the jury found e i | 


Mynot verſe Bridge et al. 


lidating of de · Way from one part of a cloſe to one part of a town, and 3 
clarations. was for another way from another part of the cloſe to another part 
of the town; and the court refuled to conſolidate them, - becauſe 

the plaintiff may be ready as to one, and not as to the other: and 

Ante 1749. in the caſe two years ſince of Smith v. Crabb, for the ſame reaſon 
_._ * tit qours refulgg to conlolidate ſeveral declarations in ejectment. 


Serecold wer, Hampſon Bart. 


Where ox peg HE defendant -was- outlawed-in--a e oer without 
bail is required 


an roman any affidavit made of the plaintiff's demand: and having 
outlawry. [begvght error, he aſſigned his being beyond ſea at the time of the 
outlawry, for which the court made no difficulty to reverſe it. 
But then the queſtion was, upon what terms they ſhould do it, 
the plaintiff inſiſting on ſpecial bail, and having now made a 
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proper | affidavit: 10 the defendant ads to file common bail. 
on? 8 | | 


_ vodrt upon \ ronſidering the words of 4 G 5 NV. & 1. c. 18. 

8. 2, which impowers the outlaw to appear by attorney (as he did 

here) and ſays, ** It ſhall be reverſed without bail in all caſes, but 

« where ſpecial bail ſhall be ordered by the court,” declared they 

were of opinion, they had a diſcretionary power to require it or 

not; and that the want of an affidavit before, was no objection, 

becauſe that is only requiſite to warrant an arreſt; and here was 
one in time, for the new action that muſt be brought. am : 
though the 31 Eliz. c. 3. F. 3. is the only act that  exprelly requires e 
bail; it is not to be inferred from thence, that in other cales it Salk. 496. 
ought not to be inſiſted on; for that act makes a new error, and C*th. 459. 
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the bail upon it is abſolutely to pay the condemnation money, _— 0 
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N ejetment for lands in the county of Dorſet, a ſpecial verdict Tenant in tail 


was found, whereon the ſhort ſtate of the caſe was this: tenant With the re, 
verſion in fee 


in tail ex_parte materna!* with the reverſion in fee in himſelf on the «+ farts ne- Me nm j "AY 
art of the mother alſo, ſuffers a common recovery to the uſe of % ſuffers a fee, 


1 


himſelf in fee. And whether this fee on his death veſted in his on . 


heir on the part of the father, or of the mother, was the queſtion. old uſe is 4 2 * 7 


deſcends to be 
tad alter two arguments at bar; the Chief Juſtice delivered the tis right 2 7. 3 2 
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reſolution of the court: that by the common recovery to the uſe of. u, — | 


himſelf in fee, the title under the ſettlement was deſtroyed, and a = 'anay bac . 
new fee acquired, deſcendible to the right heir of him that ſuffered +>. 4. a eee, 
the recovery. He ſaid, it was true, that if A. fo ſeiſed, had made a . re - . 4, 
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alteration, but be the ſame uſe, according to Co. Lit. 13. 3 Lev. AY IO 
406. Salk. 590. But that is only i in the * of a deſcent; 1 no 4, W 
here the eſtate-tail he took, was as a purchaſer per formam dont He . _ 
In the caſe of a common recovery the recoveror has a fee as the- w, << 
grantee of tenant in tail, Popb. 5. and a full fee paſſes. The caſa 4A 
of Simmonds v. Cudmore, Sale. 338. was upon the operation of . ——— 
fine, which differs widely from that of a recovery. The charges 22 ns 
of tenant in tail affect the fee gained (Poph. 7.) but no act or charge. nw 7 
of the remainder man ſubſiſts, which thews nothing of his eſtate <. 
paſſes. 1 Co, Capel's caſe, The leſſor of the plaintiff therefore, 
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 Mandamun 


claiming als as ogy on thin part of: f the mother, there v was pz 
ment for the defendants. 8 


| Affirmed in the * Houſe of Le by * unanimous opinion! of 
* the other . 


Te Cale of” the Corporation of Scarborough. 


4 12 was woven for on 11 Geo: t. F. K 8. 2. to go to 
the election of bailiffs, coroners, chamberlains, and the other 


annual officers of the corporation; there not. having been any good 
officers fince the year 1736, and thoſe that have been in fact choſen, 
Wy, | ſeveral of them had judgments of oſter againſt them. And upon 
*  -_  confidering the caſes of Tintagel and Abery/twith, (ante 1003, 1157,) 


court granted a mandamus : here being no reaſonable expectation of 
juſtifying the rights of the preſent poſſeſſors, and the act being 
made to prevent the contuſion in corporations, that muſt enſue, 

And they ſaid it ſhould go not only for the head officer, but alſo 
for the others who were neceflary conſtituent parts of the corpora- 
tion, and equally within the reaſon of the Ratute. 


Howarth ve. Willett. 


Venue. Peckiration upon a e was laid in nnn and Alper 
3 A here 8 February, I moved on an affidavit that it was figned 
"at Briftdl, and that the common affidavit to change the venue was 
. ſent for, that we might have time. And the court inclined to have 
relieved us, if it had not appeared to ariſe in Briſtol. where there 
is no Lent aſſizes; and they could not order it to an adjacent 


county, without conſent of both ſides, though the defendant — 
his conſent to avoid my . 


| Morres, Baronet, ver . Barry. 


The court RROR of a judgment in ejectment for nds in Ireland, 
will make where there are two demiſes laid of the ſame premiſſes for the 


1 ſame tetm both as to commencement and duration; and the judg- 


10 ſupport a ment is, that the plaintiff. recover his terms (in the plural number) 


Judgment i mn in the premiſſes. 


ejectment. 
27 
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It was objected, that both leſſors could not have a title to demiſe 


the whole; and therefore there was an inconſiſtency in the judgtnent, 
and non conſtat which of the leſſors rights is eſtabliſhed. 7 


Sed per curiam, As this is after a verdict, a bare poſſibility of 
title conſiſtent with the judgment will be ſufficient. The two 
leſſors might be jointenants, and yet refuſe to join in a leaſe; and 
having an intereſt in every part of the land, it was not improper Ante 9o8. 
for each to demiſe the whole. The judgment does not intitle the 
plaintiff to hold one moment longer, than he ought to do if it 
had been ferm in the ſingular number. So the judgment was 


affirmed. 
Herbert verſ. Griffiths. 


O debt on bond for performance of cavenants, the defendant Plea waived 

' pleaded Nil debet, to which there was a demurrer and joinder 3 
in demurrer. And upon the detendant's conſenting to put the * Tue: 
plaintiff into as good a condition as if he had pleaded right at fiſt, 
the court permitted him to waive his firſt plea, and plead perfor- 
mance of covenants, FO - 5 


Dominus Rex verſ. Thomas Sergiſon, Eſquire. 


A N information was moved for againſt him for not condem- Information. 
Y ning a horſe taken out of a teem under the ſtatute 5 Geo. 1. 
c. 12. which requires proof to be made before a juſtice, of the cauſe 
of forfeiture ; and the party who ſeized tendering his own oath, the 
defendant ſcrupled to take it,. or determine the affair, in the abſence 
of the owner or driver. Et per curiam, They were both reaſon- 
able objections. Why is not the perſon who ſeized, and is to have 
the benefit of the forfeiture, within the reaſon of excluding infor- 
mers where there is a penalty? Making proof muſt mean legal proof. 
The other alſo is but natural juſtice. There are exceptions in the 
act as to one ſtone, or one piece of timber, though drawn by ever 
ſo many horſes; and ought not the owner to have an opportunity 
of ſnewing it? The rule was diſcharged with coſts. RL 
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to part on a 
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ti ce does not 
reduce it un- 
der a hiring 
for a year. 
Ante 950. 
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Where goods 
are ſold by a 


own riſque, 
"7 the vendee is 
138 not anſwer- 
17 able to the 
Owner. 
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ment in Barton. 


that ſubſiſt on ſuch hirings. 


was good, Vide ante 1132. Blakey v. Birmingham, and Slicer v. 


factor at his 


the factor's taking the riſque of the debts: ſince which they had 
ceaſed to inform the farmers of the buyers. The goods in the pre- 


payment) gave notice to the defendant (the buyer) not to pay the 
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Between the Pariſhes of Atherton and Barton. 


A Perſon ſettled in Atherton hires himſelf into Barton for one 
year, at 4 J. wages, and either maſter or ſervant to be at 
liberty to determine the contract at the end of any quarter, upon 
a month's notice. And it is ſtated, that he ſerved the year out, 
but that at the time of the hiring the pauper declared, he made the 
agreement in that manner, to prevent loſing his former ſettlement, 
And upon this caſe the two juſtices and ſeſſions held it no ſettle- 


But the court on debate quaſhed both the orders ; for this is the 
common ſort of hiring for a year, with an intention to ſtay toge- 
ther (as in fact they did ;) and if this ſhould be determined not to 
gain a ſettlement, it would overturn great numbers of ſettlements 


oF 
» * 


 Hiller{don verſ. Skildroy. 


FT ER error in the Exchequer Chamber, the court amended 

the judgment. by adding the introductory words to the 
awarding a writ of inquiry, viz. That the plaintiff ought to recover 
his damages againſt the defendant. For this is but a conſequence of 
determining that the replication which the defendant demurred to 


Thompſon, ante 1156. te Si 


Scrimſhire ver. Alderton. At Guildhall. 


THE plaintiff, who was a farmer in the iſle of Eh, ſent up 
oats to Bear-key, conſigned to one Hunt as his factor. The 
cuſtom of the trade appeared to be, that formerly the factor had 
4d. fer quarter for felling them, and they gave immediate notice to 
the farmer of the name of the buyer, and the price: but this being 
inconvenient to farmers at a diſtance, it had for many years paſt 
been cuſtomary for the farmer to allow 2 d. per quarter more, upon 


ſent caſe were ſold ; but the factor failing, the plaintiff (before actual 


factor, which he did notwithſtanding : and thereupon this action 
was brought. 8 85 
I b The 


The Chief Juſtice was of opinion, chat this neyr method had not 
deprived the farmer of his remedy againſt the buyer, provided there 
was no payment to the factor. And the only reaſon of advancing 
2 . per quarter, was, to have both at ſtake : and here being notice 
befor el b. neee there could be no harm done. And there- 
fore he directed the jury in favour of 4 plaintiff. They went out 
and found for the defendant ; were ſent out a ſecond, and a third 
time % rerconſider it, and Rill adhered to their verdidt + and being 
aſbed man by man, they Teparately declared they found for the de- 
fendant. Upon this a new trial was moved for, and no cauſe be- 
ing ſhewn was accordingly granted. And at the ſittings after this 
term it came on again before a ſpecial jury; when the Chief Juſtice 
declared, that a factor's ſale does by the general rule of law create 
a contract between the owner and buyer. But notwithſtandipg this, 
the jury found for the defendant; and being aſked their reaſon, 
VN that they thought from the circumſtances no credit was 
given as between the owner and buyer, and that the latter was an- 
ſwerable to the factor ou, 1 dad he only. to the owner. 


3 1 
1 


Seaman ver . Fonereau. At Guildhall 


O* 2 5th Auguſt 1740, the d * ee a policy If a material 


the © circumſtance 
is concealed 
plaintiff had on 23d Auguſt received a letter from Cowes dated 2 1ſt from an in- 


"hea wherein it is ſaid, © The 12th of this month, I was in furer, the ro- 
licy is void. 


from Carolina to Holland. It appeared the agent for 


company with the ſhip Davy, (the ſhip in queſtion) at twelve 
in the night loſt ſight of her all at once; the captain ſpoke to 
me the day before that he was leaky, and the next day we had a 
** hard gale.” The ſhip however continued her voyage till 19th 
Auguſt, when ſhe was taken by the Spantards : and there was no 
pretence of any knowledge of the actual loſs at the time of the in- 
ſurance, but it was made in conſequence of a letter received that 
| day from the plaintiff abroad, dated 27th June before. 


Several brokers were examined, and proved chat the agent ought 
to have diſcloſed the letter; for . the defendant would not have 
under- wrote, or infiſted on a higher premium. And the Chief Ju- 
ſtice was of that opinion, and declared, that as theſe are contracts 


upon chance, each party ought to know all the citcumſtances. And 


he thought it not material, that the loſs was not ſuch an one as the 
letter imported ; for thoſe things are to be conſidered in the fituation 
of them at the time of the contract, and not to be judged of by 
ſubſequent events ; i he therefore thought it a ſtrong caſe for the de- 


ſendant, and the jury found accordingly LED 
Vor. II. 1 Eaſter 
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Sir William Lee, Knt. Chief Juſtice.” 
Sir William Chapple, Kut. 
Martin Wright, Eſq; 
Thomas Deniſon, Eg; 
Sir ON Ryder, Kot. Attorney Ge. 

nera 5 
The Hon. William Murray, Solicitor 

General. 
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Middleton verſ. Price. 


A juſtification JON treſpaſs me falſe impriſonment againſt the plaintiff i in the 

_— are action and the officer, they jointly juſtified under a proceſs of 
e proceſs . 

5s ill withoue the court at Welch Pool, returnable at the next court. And it 

hewing a 7e- not being ſhewn, that any return was made, the court held, that 

pkg olintif the officer was a treſpaſſer ab initio, and that the plaintiff by] joining 

join with the with him in the plea, is equally affected by the defect of it. And 


officer there 
muſt be jadg. therefore there was Ji againſt them both, 


ment againſt 
22 993+ [0 Dominus Rex ver}. Monkhouſe. 


HE court granted an attachment againſt the under-ſheriff of 
Cumberland, for granting a replevin of goods diſtrained on a 


end 


No replerin 
of goods ta- 
ken upon a 


convictien. _ conviewon for deer-ſtealing. 


— ——— 


Eaſter Term 16 Geo. 2. 


Lewis, on the demiſe of the Earl of Derby, verſ. 


; Witham. , 474. 47 5. e, 47 lee, 444 


T T PON: a ſpecial verdict in ejectment, the defendant claimed 4 recovery 

under a common recovery, whereby it was inſiſted the leſſor 
of the plaintiff was barred. But exception being taken, that no 
writ.of ſeiſin or execution is found, the court was of opinion the 
deferidant could not take any advantage of the recovery. It wes go. 
old recovery an hundred years ago, on which execution would 288 
preſumed; and in fact there was a writ of ſeiſin and a return, and 8 
ſo this recovery is compleatly found in a cauſe now depending on * 
the demiſe of the Duke of Athol: it was likewiſe inſiſted, that the 


then moved, that a venire facias de novo might go, this being an 


minutes find this recovery prout, Cc. and therefore warrant the in- 
ſerting this. | 72 EIA 


Sed per curiam, A venire facias de novo can only be granted 


upon what appears to the court on this record; and unleſs the re- 

cord warrants it, it will be error to grant it. 8 Co. Loveday's caſe, 

It is not the verdict, but the defendant's title that is impetfect: how 

can wwe ſuggeſt, that the jury have miſbehaved themſelves; and yet 
that muſt be an introduction of a venire facias de novo. 


It was then prayed, that an entry might be made of its being 
aſked and denied: but as to that, the court ſaid, that as it was to 


iſſue upon the record, it would be grantable by the court where 


error was brought : as was done in the Houſe of Lords lately in the 
caſe of the wine-licence office, Ante 112 5. 


Affirmed in the Houſe of Lords upon the queſtions put to the 
Judges in both reſpects, 


Dewey wer. Sopp. 


HE defendant obtained time to plead, on the terms of The defen- 
dant 1s not 
bound by a 
| conſent to re- 
der a copyhold at the requeſt and coſts of the plaintiff; and the join gratis, if 

the replication 
| k g SA affords cauſe 
requeſt, and made up the iſſue with a rejoinder to the country; of demurcer. 


pleading an iſſuable plea, rejoining gratis, and taking thort 
notice of trial. The action was on a bond, conditioned to ſurren- 


plea was, that the plaintiff never requeſted: the plaintiff replied a 


Which the defendant ſtruck out, and demurred, ſo near to the ath- 
Zes, that the plaintiff expecting a trial, had the record made up, and 
actually tried the cauſe before he heard of the demurrer. And now 
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c de loſt. and upon ſeareh the plaintiff could not find it, and upon affidavits 
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upon motion, the court ſet aſide the verdict: for the conſtruction of 
theſe terms put upon defendants, when 8 time to plead, is 
not to oblige” them in all events to join iſſue to the country; "Oy 
only where the replication offers a fair iſſue, and affords no reaſon. 
able cauſe of demurrer : now here the replication not ſhewing an; 
'- |. tender of a ſurrender, does give ſuch a colour of objection, as will 
wWoarrant what the defendant hath done. Fe n ae 
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H E- plaintiff declared in covenant, making a profert of the 
meu * 1 counterpart executed by the defendant, and aſſigned the 
though ſhewn breach in non-payment of rent. The defendant demanded! oyer: 


of bis inability to give over, applied to the court to diſpenſe with it, 
the defendant having the original leaſe, and therefore not inconve- 
nienced. But the court on conſideration declared they could not do 
it; the plaintiff was bound to make a profert, elſe his declaration 
would be demurred to; the defendant is by law intitled to yer, 
and the denial of it would be error. They ſaid this does not de- 
pend upon any particular rule of the court, but on the general 
right of law, which the court cannot diſpenſe with. 1 Mod. 266. 
It was the plaintiff's fault to bring the action, before he had the 
deed, or a proper diſcovery, And it is not like the caſe of a defen- 
dant whoſe deed is in the plaintiff's hands, where the court will 
grant imparlances from time to time until it is produced. 


Smith verſ. Nicholſon, 

Plaintif can- T H E plaintiff in order to proceed againſt bail took out a ca- 
— rue pias ad ſatisfaciendum on the 3d of December, on the 4th 
a capias ad ſa- a Writ of error was allowed, notwithſtanding which he called for a 
— return of non eft inventus; and then waiting till the writ of error 
pets ewor. was at an end, proceeded by ſe:re facias againſt the bail. And 
now upon motion the whole proceedings were ſet afide ; for the 

ground of them, 'v/z. the return of non eff inventus, was obtained 

Ante 867. after notice of the writ of error, which in its nature ſtopt all ſort 
of proceedings, and the ſheriff could not fo much as look after the 

defendant in order to ground ſuch a return upon. 
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Sir 


reer. 
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N Sir John Hartop verſ. Alderman Hoare et al. 


1 the plaintiff being owner of the jewels, lodged them in the 


laintiff's ſeal; and took a receipt from him for the ſame. That 


open ſhop- in Fleet: treat, where they traded in jewels, and often 
lent money on the ſecurity-of jewels, and there borrowed of them 
300 J. and depoſited the jewels as his own, by way of ſecurity, at 
the ſame time giving his note for the money. That Seamer had no 
authority from the plaintiff to ſell, order, pawn, or diſpoſe of the 
jewels, and that the defendants have converted them to their own 


* 


* * 


by ſerjeant Prime and Mr. Mildmay, and the ſecond time by myſelf 


5 


ſolution of the court as follows. 


6 


f 1 « 4 £4. » 


The general queſtion in this caſe is, whether the property found 
to be originally in the plaintiff is diveſted by any act found to have 
been done in this caſe, In order to conſider this, it will be proper 
to ſee 1, How Seamer ſtands with regard 'to the plaintiff, and 
2, With regard to the defendants, 


1. As to the plaintiff, he is a mere bailee for ſafe cuſtody only, 
without any authority to open the bag the jewels were in; and he 
was a treſpaſſer in ſo doing. 4 Co. 23. Mo. 248. Co. Lit. 89. a. 


vet they are within the general rule of caveat emptor, unleſs ſome- 
thing appears particularly to exempt them. What they rely upon is, 
that they are purchaſers of them in a markert overt, it being found 
that they bought them in an open ſhop, where they dealt in jewels, 
which according to the cuſtom of London is a market overt for that 


purpoſe. 


Jo this it was properly anſwered by the plaintiff, that this cuſtom 
not being found, the court cannot judicially take notice of it; and 
in all caſes theſe cuſtoms are pleaded or found. For this purpoſe 
was cited the caſe of Argyle v. Hunt, Trin. 5 Geo. 1. (ante 187.) 
where a prohibition was moved for after ſentence, becauſe it appeared 
Vo f. II. 13 2 in 


T 4 * or jewels, the OF" found this - {| RY dict. That There can 
IN trover for jewels, jury foun pecial verdict. That dag. 
hands | of Seamer a goldſmith- for ſafe cuſtody- only, incloſed in A pawning, and 


paper ſcaled up, and that alſo incloſed in a bag ſealed up with the 3 1 


tice of the 


Seamer broke the ſeals, and carried the jewels to the defendants cuſtom of 
+ tho! ; London as tö 
mops. 


This cauſe was twice ſolemnly argued at the bar, the firſt time 


and Mr. Bootle,” And this term the Chief Juſtice delivered the re- 


2. As to the defendants, though they came honeſtly by them, 
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in the libel, that the word whore was ſpoken in London; but de. 
nied, for though the words appear to be ſpoken there, yet the 
cuſtom does not appear: and though (ſaid the court) we have ſuch 
a private knowledge of it, that upon motions we do not put the 
party to produce an affidavit of it; yet we cannot judicially take 
notice of it. And agreeable to this is 5 Mad. 162. Carth. 75. Salli. 
125, 243. Mo. 360. Co. Lit. 175. ö. Cro. Car. 5 17. Cro. Fac, 69. 
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Another, and we think alſo a proper anſwer, was likewiſe given, 
that if we could take notice of the cuſtom, yet that extends only to 
the caſe of a ſale, and not of a pawn, Perk. F. 435. Mey 28. 
2 Sid. 139, Lamb. 619. 35 H. 6. 25. Tenk. Cent. 83. 


It is a rule that all cuſtoms muſt be taken ſtrictly, and not ex- 
tended to ſimilar caſes. 1 Noll. Abr. 567, 568. Show. 4. Owen 4. 
2 Leo. 109, 208, 1 Bult. 207. 2 Roll, Abr, 85. pl. 7. 2 lil. 
713. but here a pawn is not a fimilar caſe; ſales in market oyert 
are encouraged, becauſe it is a circulation of property, whereas pawn- 
ing is pro tempore a locking of it up. 
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There is no occaſion to pray in aid of 1 Fac. 1. & 21. in this 
caſe; though it was not immaterially argued from for the plaintiff, 
We are all of opinion, the plaintiff muſt have judgment, 
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Vn what 
bonds there 
ſhall be bail 
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laria, and to prevent the loſs of 55. dere Ya the defendant 
might at once take his exceptions by a motion to quaſh, 


The firſt exception was, that the former writ being inrolled in 
B. R. the Chancery could not iſſue a ſecond witit, but by y 5 Elis. 
c. 23. ſuch ſecond;.writ was to iſſue from B. R. To this it was 
anſwered, that the act related only to the caſe where the firſt wiit 
had actually iſſued, and the ſheriff had returned non eſi invent; , 
where the court can fine him if they ſes occaſion, and iſſue capias, 
alias, and pluries. Et per curiam, The anſwer is right; if the 
firſt writ had been actually quaſhed, they muſt have gone to the 
n for another. . 

Second exception, That it is faid to * on an appeal 10 com- 
plaint of nullity: now from a nullity there lies no appeal. Anſwer, 
This is their form, which Trin. 3 Geo. 1. Rex v. Elderton, it was 
held we muſt have regard to; *. lay words Van an aut confini int 
lia, which is allowed. | | 


© Third exception, "The Judge is made a party, and is condemned 
in coſts. Mo. 540. 1 Ven. 86. Anſwer, In this caſe there could 
be no other, he ex officio excommunicates a man; that man appeals, 
and muſt make ſome body a party; there is no promoter, and there- 
fore he cites the Judge: the ſuperior juriſdiction is of opinion, he 
has done the man an injury, and why then ſhould he not pay coſts? 
Lord Talbot in his time, and Lord Hardwicke fince, upon excep- 
tions to the fgnficavt held, it was proper to make him a party, 
and that he was liable to coſts. 


The court (after time taken. to conſider) diſcharged the rule for 
r and ordered it to be inrolled, and delivered out to the 
ſheriff. ö . 


Thrale 101 Vaughan. 


HE condition of a bond was, that if the plaintiff furniſhed 
a third perſon's cellar with beer, the defendant would pay, 
not exceeding 100 1. The defendant pleaded, that none was deli- 
vered : to which the plaintiff replied a delivery to the value of 80 /. 
and the defendant demurred. And Judgment was given for the 
. Plaintiff, N 


/ 


US 


Of this pode wert errot was brought ; abd bail not being put in, 
execution was taken out. And now upon conſideration of 3 ac. 1, 
c. 8. where the words are, Bonds for the payment of money only, the 


court ſet aſide the execution: for this is by-no means a certain ar 
a 3 man 


— oa” — 


mand, but reſts upon a quantum meruit; and the ſum is only put 
into the replication, in order to aſſign a breach. And the act being 
to reſtrain a legal remedy, muſt be taken ſtrictly. 1 Keb. 613. 
Cartb. 28. 2 Bulſt. 54. 1 Lev. 117. 


Pitts verſ. Carpenter? es 
VN a trial at Guilaball the plaintiff proved 41. ts s. 3d. 10 be A ſet off re- 
due to him: the defendant by a ſet off diſcharged 31. 2 5s. fo ducing the 


the verdiet was only for 1 /. 13 c, 3 4. The defendant upon this 40 5 dee no 


London, and prayed to be excuſed, and have coſts: and relied on ion. 
the caſe of Hickman v. Colley, ante 1120, og 


But the court held, he was not intitled to the benefit of that act, 
though the damages were under 40 f. for it is plain the real demand 
was above 40 5. and how could the plaintiff tell, whether the de- 
fendant would ſet off any thing in that action, fo as to be bound 
to chuſe that juriſdiction, Beſides, he has in effect recovered 
41. 155. 3d. becauſe a debt, which he muſt otherwiſe have paid, 
is now ſatisfied. Here are two cauſes determined, both of them 
of greater value than is within the inferior juriſdiction. The plain- 
tiff had judgment for the 1 J. 13 5s. 3 d. and his colts, 


Veo and Leman. 


1 being brought on a re- entry for non-payment The tenant 
of rent, the defendant moved to ſtay the proceedings, on _ —— 
payment of arrears and coſts. In the account before the maſter a to the im- 
difficulty aroſe about the proportion of land-tax to be allowed, as Proved value 
to which the caſe was: that the premiſſes were let at 120 J. per wal his land- 
annum, but by improvements were of more value; and ſince thoſe lord. 
improvements, were taxed at 1 50 J. per annum. The tenant would 

have deducted the whole land-tax. But the court held, that the 

landlord ought only to allow the proportion which 120 J. bears to 

50 J. upon the whole. . 


Olivant verſ. Perineau. 


P trover for pictures, the court refuſed to let the defendant bring No bringing 
them into court. For the action is not for the thing, but da- goods into 
«of * | | | . "Fs court in tro- 
mages; and they may not now be in as good a condition as they ver. 

were before. Salk, 557, A caſe of Blachborne v. Freeman was cited, Ante 822. 
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moved on 3 Fac. 1. c. 15. and ſuggeſted both to be citizens of affect the ju- 
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Long verſ. Miller. 


C7HEN the rules to plead ran for eight days, the courſe of 
Y Y the court was to allow the four firſt only for pleas in abate. 
ment: but as to pleas in chief, it was ſufficient if they came in at 
any time before judgment ſigned. In Trin. 6 Geo. 2. the time for 
pleading was ſhortned to four days, but no proviſion for any diſtinc- 
tion between the two ſorts of pleas. In the preſent caſe the rule 
was given the 7th of May, which expired the 11th: and (no judg. 
ment being ſigned) the defendant on the 16th put in a Glen in 
abatement; notwithſtanding which the plaintiff ſigned his judgment. 
And per curiam, He had a right ſo to do. Whilſt the eight days 
rule ſtood, the plaintiff was not obliged to regard a plea in abate- 
ment, that did not come in within the four days; but might fign 
Caſes in Holts his judgment, as if there was no plea at all. Styles Pr. Reg. 309. 
ume 524. 1 Till. 2. Now when we ſhortned the general time of pleading, 
can it be imagined we intended to enlarge it as to dilatories? They 
ſtill ſtand upon the ſtrict rule of the court, and muſt come in 
within the four days, and cannot be received after, as pleas in chief 

may. 


Practice as to 
pleas in abate- 
ment. | 'F 


Catlin verſ. Catlin. 


Special bail in I T was held, that upon a proper affidavit the writ may be marked 

trover without I for bail in trover, without the order of the court, or of a Judge 

2 1 at his chamber; for it is more an action of property, than a tort. 
6 Mod. 14. Trin. 11 Geo. 2. Pitts v. Meller in B. R. 


Caſe of the Lecturer of St. Anne's Weſt minſter. 


HE court (upon conſideration) refuſed to grant a mandamus 
to the biſhop of London to grant licence to a lecturer, who 
appeared to have no fixed ſalary, but to depend altogether on volun- 
tary contributions; and where there was no cuſtom, and the rector 
had refuſed his leave to preach in the church to the perſon now ap- 
plying. Vide Caſes in Holt's time 432. 


Ns mandamus 
for a lecturer. 
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Dominus Rex verſ. Groſvenor. 


E was one of the diſſenters who was choſen ſheriff of London No informa- 
and Mzddleſex, and refuſed to take upon him the office: for fe "ag gh 5 

which an information was moved for againſt him, as it is an office of ſheriff. | 

in which the publick are intereſted, and therefore not to be com- 

penfated by a pecuniary ſatisfaction to the city. But upon ſhewing 

cauſe, the court diſcharged the rule, it appearing there were acts of 

common- council that had provided penalties upon refuſers, which 

is the proper remedy ; eſpecially where it is in dubio, whether the 

refuſal is a crime or not, which has never yet been ſettled. In this 

caſe the facts are agreed, and the only doubt is in point of law; and 

therefore more proper for a civil ſuit : and ſo was the opinion of the 

court in the caſe of Shaklefon of York in Lord Hardwicke's time. 

However they declared, that if after the point was determined againſt 

the diſſenters, others ſhould refuſe ; it might be a foundation to alk 


for an information, 


Between the Pariſhes of Deddington and Dunfrew. 


Certificate- man purchaſed a houſe for 42 J. lived in it many A certificats- 
years, then ſold it, and becoming chargeable was ſent back, Pa 89m» by 

It was inſiſted, that 9g & 10W. 3. c. 11, ſaying, A certificate- purchaſe. 

man ſhall gain a ſettlement by no act whatſoever, unleſs the ta- 

* king 107. per annum, or ſerving an annual office; this man, 

notwithſtanding the purchaſe, might be ſent back : and it was ſaid 

to differ from the caſe of Burclear v. Eaftwoodhay, Paſch. 5 Geo. 1. Ante 16 53: 

where the ſurrender of a copyhold to. the certificate-man's wife was 

held to gain him a ſettlement ; becauſe there it was not his own act, 

(as this purchaſe is) but it came to him by operation of law. The 

court did not think this a ſufficient diſtinction, and faid a purchaſe 

was in its nature an excepted caſe ; and his ſelling it afterwards made 

no alteration, as was held Trin. 12 Geo. 2. between Saint Neots Ante 1116} 


and Saint Cher. 


This alſo, as to a purchaſe by a certificate-man , was held the 


laſt term in the caſe of the pariſh of Stansfield. 
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Barclay verſ. Earle. 


3 


Elloin lies not HE defendant being ſued by original, and arreſted upon a 
on a capias to Ts ſpecial capias, caſt an eſſoin with the clerk ; and for want of 
. the plaintifF's adjourning it, ſigned a non proſ. The plaintiff took 
go on not- NO notice of this, but delivered his declaration, and after the rule to 


2 plead was out, and a plea called for, figned his judgment. 


non prof. i 
ſigned, Fo T bis was Moved to be ſet afide, though little could be ſaid to 


ſupport the legality of caſting an eſſoin on a ſpecial capias, where 
the ſheriff is not to ſummon, but arreſt the party. But what was 
principally relied on was, that after a non prof. ſigned, the plaintiff 
was out of court, as to all purpoſes but moving to ſet it aſide, and 
therefore could not ſign his judgment, but was irregular in that re- 
ſpe. But the court (conſidering it as a trick) declared, that as 
there was no colour for the eſſoin, or to expect a plaintiff to ſearch 
after a non proſ. and there was no notice given of it; the plaintiff 
was right to go on: and therefore they refuſed to ſet aſide the judg- 
ment, 


Goddard verſ. Cox. In Middleſex. 


A M UBL Owen was indebted to the plaintiff for coals. He 

2 of ap- died, and made his wife executrix. She continued to deal with 
IG 1 plaintiff, and received coals on her own account; then ſhe mar- 
ried the defendant, who alſo received coals on his own account, and 

made ſeveral payments generally upon account. Theſe payments, 

if applied to the debt from the executrix, and her debt whilſt a 

widow, cleared both thoſe accounts, and the preſent action was 

againſt the defendant only, for what was delivered in his time. And 

the queſtion was, who had the right of applying theſe payments, 

there being no direction from the defendant, who it was agreed had 

the firſt right. And the Chief Juſtice held, that thereby it devolved 

to the plaintiff, And the defendant being by the marriage equally a 

debtor for what his wife received dum ſola, as for what was after; 

the plaintiff might apply the money received to diſcharge the wifes 

own debt : but as to the demand againſt her as executrix, the validity 

of which depended on the queſtion of aſſets, and manner of admini- 

ſtring them; he was of opinion, the plaintiff could not apply any of 

the money paid by the defendant to the diſcharge of that demand. 


Who has the 


A caſe was 1 to have been before the Chief Juſtice at 


Suffolk aflizes in 1730, between Bleſs and Cutting, where the de- 
 fendant 


« # * 8 PT n . +.4 +. * 
ne « 9 1 bw „ 3 $2484 p 
n er * ace 82 3 þ —_ en 


* * * 2 * REF 8 . 
th _ K 2 4. ad. a. th. he. , ONT - . " WR r 4 kd 2 


— ——_— — _ 
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Trinity Term 16 Geo. 2. 


fendant owed money on two bonds, and paid money on account, 
but gave no,directions which he would have it applied to; and upon 
a caſe reſerved, it was determined, that the plaintiff had the election. 


" | 0 3 1 
ö A8 E by indorſee of a bill of exchange againſt Fr as An acceptance 
acceptor, who on tender of the bill wrote, Meſſieurs Caf to pay at a 
« g and Mount, pay this bill when due for Thomas Chitty.” The 8 
bill fell due 2 January 1741, the bankers paid till the 19th at tendered 


two, and 2 1ſt January the money was demanded of defendant. eg 
a ame time 


ig, Ret i N ED 3 that a note 
For the defendant it was inſiſted, that the plaintiff had given muſt. 
ſuch a credit to the bankers, as to make it his loſs; and they com- 

pared ĩt to the common caſe of a note or draught kept. | 


For the plaintiff it was ſaid, that there was no limited time, but 
that of the ſtatute of limitations, to ſue the acceptor ;- and that the 
plaintiff cannot come in as a creditor of the gold{miths, becauſe 
they have done nothing to make themſelves liable. 


The Chief Juſtice held, that it was the loſs of the plaintiff, who 
though he might have refuſed to take ſuch an acceptance, yet had 
now agreed to it: and it was to all purpoſes in the nature of a 
draught, which is always conſidered as actual payment, when a 
reaſonable time to receive it in is elapſed, 


Vor. IL 14B _ Michaelmas 
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the defendant out of execution, as 
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dgment was afterwards affirmed on error 


coſts given on ſuch affirmance. 


ge 
ing a bankrupt, on the ſtatute 5 Geo 
ing the commi 


obtained, and the ju 
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that the debt was contracted before the bankruptcy, and ſue 


and recovered pend 


And 
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And the court diſcharged him as to all; for not having his cer- 
tificate, he could not plead to the action: and theſe coſts were at- 
tendant upon the original judgment; and cannot be conſidered 25 
given for delay of execution, when it appears there ought to have 
dern no execution, though no writ of error had been brought, 


Newcombe verſ. Green. 
N covenant the breach was aſſigned in non-payment of 270 J. Pofea a. 
ys mended by 
mortgage- money. And on the trial the jury gave a verdict for the Judges 
2741. 115. damages: and Mr. Juſtice Burnet entered it ſo in his notes. 
minutes, but the clerk of ii prius had only marked 1 5s. damages 


on the diftringas. 


The court was now moved, to alter the indorſement, by making 
it agreeable to the Judge's notes. And Mr. Juſtice Deniſan having 
conferred with him, and reporting the matter to be as above ſtated, 
the court ordered it to be amended accordingly. 


Dyſon wer. Iremonger et ux. 


| O a complaint againſt one Stanton, for ſerving a writ, where pracice 
the plaintiff had diſowned employing any body: a rule was Where party 

made upon Stanton, to anſwer the matters in the affidavits, and at end the 

the ſame time attend the court in perſon. Upon his attendance, cours. 

and reading his affidavit, I defired leave to aſk him ſome queſtions 

on behalf of the defendants, which the court allowed me to do; 


but would not ſwear him to anſwer ſuch queſtions, 


Everall verſ. Smalley. 77 1 arp 
1 , ea. | 

N ejectment, a caſe was ſtated, that by the cuſtom of the manor Cuſtorn to 
of Collingham*a tenant in tail of a copyhold might ſurrender the bar intails of 
3 ; ; | copyholds by 
ſame, and bar his iffue, without ſuffering a recovery; and that by recovery of 
the ſame cuſtom a recovery might be ſuffeted in the manor court, ſurrender 
and have the fame effect. The leſſor of the plaintiff in this caſe 7 88 AE 
claimed under a bare ſurrender : and it was objected, that the cuſtom,” , e 4 
to bar by ſurrender could only be ſupported ex neceſſitate, whete e, me, oh 
there was no other way; whereas here it could be done by reco- 77 7 Fae ch . 
very, and therefore no neceſſity appeared. Sd fer curiam, There ge. ., a,. 
18 no caſe to warrant any ſuch diſtinction, and there is nothing un- SHE 2 PRE eb, 
reaſonable in allowing two ways of alienating eftates ; the cuſtoms, --- ,, e, org 


bl . ” f ; * 1 ; 
re both of equal antiquity, and we cannot prefer one to 5 2 — e. 
9 27 . ee SSC fl, 
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other. The ſurrender is the as nit! may, and the ge 
The 7 Foffen muſt be delivered. to the Plaintiff, | 


a * 95 PI 
. 1911 „ 


Mitford, executor, verſ. Cord well. 


Audita querela © HE plaintiff's teſtator obtained judgment, which after bis 
muſt be death was revived by two ſcire faciass with nichils returned; 
a6. 9 and the defendant being taken in execution, moved to be diſcharged, 
caſe is doube- vpon producing a releaſe from the teſtator, and a rule was Gs for 
ful. . the- * to ſhew cauſe. . ww. 9 


* Upon ſhewing cauſe it omen very doubtful, whether the re- 
leaſe was executed by the teſtator: and thereupon 1 inſiſted, that 
though when the ſcire facias is not ſerved, the court will in a 
clear caſe relieve the party upon motion ; and not put him to bring 
his audita querela: yet they will never do it, where the fact is diſ- 
puted. And ſo the court agreed, but then they would have had 
the plaintiff conſent to try it in a feigned iſſue, the defendant lying 
actually i in execution; which the plaintiff, who was an executtix 
in truſt, refuſing to conſent to, the court refuſed to do any thing 
upon the motion, and left the defendant to his audita querela. 


White verſ. The Earl of Montgomery. 


Where a bond | N debt upon bond the defendant craved oyer, which the plaintiff 
1 1 was not able to give him, the bond being i in the hands of Mr, 
perſon, the Sfrichland, a gentleman of the bar, who had refuſed to produce i it, 
court will o. and enable the plaintiff to force che defendant to plead. And che 
8 court being moved againſt Mr. Strickland, his excuſe was, that the 
produce it. bond was left with him to wait the event of a ſuit ſtill depending, 
Et per curiam, That is a matter the defendant may avail himſelf 
of by plea, and we will not determine it upon motion: there mult 
be a rule on Mr. Strichland to give oyer of the bond, and produce 


it at the trial, if required by the e 


Dominus Rex verſ. The Inhabitants of Made in 
Staffordſhire. 


* 


ou are 20 Man, his wife and daughter were removed by order of two ju- 
ki Luna ſtices of the peace, which upon appeal was confirmed, and be- 


material part ing removed by certiorari into the King's Bench, was there quaſhed 
of an order as to the daughter, her age not being ſtated, nor the place adjudged 
2 to be the place of her ſettlement; but as to the man and his wife 

the orders were confirmed. It 
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1 then became a queſtion upon the ſtatute 5 Geo. 2. c. 19. F. 2. 
whether coſts ſhould be paid. And a caſe was cited of the inhabi- 
tants of Great Chart, Mich, 16 Geo. 2. where the court affirmed the 
order of ſeſſions as to the point of the appeal, but quaſhed a reſer- 
vation in the ſame order as to cofts in caſe of a new removal ; and 
it was determined, that the proſecutor of the certiorari ſhould pay 
coſts. 175 8 | 4 


Sell per curiam, That is a very different caſe from this, for there 
the party could not be affected by the part of the order which was 
quaſhed, till the ſeſſions had made an actual order about the coſts; 
and the bringing it up for the purpoſe of quaſhing that part was un- 
neceſſary, and conſequently vexatious, which. is the true teſt to go 
by. Whereas here the pariſh who brought the certiorari were un- 
juſtly, burthened with the daughter, and had no other remedy but to 
come here. And the Parliament never intended to puniſh them for 
taking a legal remedy againſt a gravamen. Upon writs of error 
there are no coſts, if execution was taken out before, In this caſe 
therefore the recognizance given on bringing the certiorari muſt be 
diſchar ged, | 


Between the Pariſhes of Wingham and Sellindge in Kent. 


T was ſtated in a ſpecial order, that a certificate man, having A certificate 
notice that he was appointed borſholder, never took the oath of _— 
office, but once executed a warrant of a juſtice directed to the office elſe he 
borſholder. And this the ſeſſions determined to be gaining a ſettle- gains no ſet- 
ment within the 9 & 10 V. 3. c. 11. Sed per curiam, The order prune Big 
muſt be quaſhed, for the words of the act are, being legally 
placed in ſuch office,” that is, being the officer both de facto and 
de jure, which this man was not, the order ſtating negatively, that 
he was not legally placed therein, which can only be by an appoint- 


ment and {wearing in. 


Green verſ. Brown. At Gwildhall. 
E ! IE ſhip Charming Peggy was inſured in 1739. from North A thip never 


Carolina to London, with a warranty againſt captures and heard 4 - 
ſeiſures. And in an action the loſs was laid to be by ſinking at ſea. © anc 
All the evidence given was, that ſhe failed out of port on her in- at ſea. 
tended voyage, and has never fince been heard of, And ſeveral 
witneſſes proved, that in ſuch a caſe the preſumption is, that ſhe 
foundered at ſea, all other ſort of loſſes being generally heard of. 


Vor. II. 14 C The 


aw 
* 2 18 
n 
. * 


8 
- 3 * 
1 
7 1 
4 IH 
| * "i 
* * 
8 ä a * 4 * 3 8 nnn 5 4 — * —_ * — 2 - — — — ho — — * 9 — eats 1 — * — _ 1 
* *. * 8 ® A 1 8 - 8 2 — nes 3 — - : ; * — 1 2 * * 2 F - — — — 
Fr ˖ (rr F rr Derr x 
e A RI W 2 4 * - 7 — 1 — — * — — — * - —— 
A 7 1405 2 Pa 2g * 2 1 2 a 0 — * _ q « . i 


511,728 


Font - 94 - . — 3s L ® ah jog Q — — — . 1 - - — 7 7. ” — : 
3 Oi IE oe, — I tr — 8 N 8 8 * * I. — Es > he ane : 
2 5 e 4 3 2000 Ss $2 IONS — thee. 4 . * Nr 5 WS 3 RF x ha Ka 3 — . — 2 r. N > 
r 8 3 2 Zn: So: OR oC TEAR Co PCS a Be tn — 8 4 - 2 5 tene r RS 
* - 3s e r x — 2 — 2 - 8 5 - >, £ * — — 8 — N —- TS 
n- - : 22 * 


1 

— 
—— 

— — 


— — 2 . 
= =, 
* — — — — — — 
* T FX 
= p = EEE Ein 
— 
* = 


„ - 
8 

— — 
2 3 


X 0 4 — 
. ——— 
2 — — A Y NK. 

E 
- 8 IE "IC" 
EW ISR? f 260", >) 


OO NE TSR 9 . od 
"= Y Droay 2 aud - 
ra - — 2 
— A — was 


4 —=& . \ 
— ne * 8 5 | : a — 
— D — 58 = "= of = 
- N 2 HEELS n v 
T PERS 9 1 ; 
A 
—_ 8 —_ 5 322 "4 
» Wi. 7 — ER 
> ok; 2 


ct — rc Hoe, 
r EE IDO 
* > =, 3 


— 
8 ny 


J 2 — 

2 . eb ded LAS er i Ea; "> 
rr e A 

＋ 4 - - 2 yas th 
— OO a 1 8 


2 
— 


r 


r W 
= + 4 


© I aa " 
w. — ca elit 7 * 
„ J whey ET. 
=— Rn OS. 
Q 222 
us 


A4. * — 
8 


r 
Snares 22 


3 aq. > 


r EO = 3 3 
— — A 2 _ — hc * _ S 5 i; — — 3 4 = ah — * wy fy 
2 — * * S LY : — Ss 2 2 2 5 — ETES O K. 8 r 2 Conn LAG; £ O - N £ I IS - 4 = 4x . — — r I” 
— g * _ 6 S 2 8 2 p r - AS 3 — IF : 2 8 - we — * — 5 by « i 2 TY 6 TP a. * A ZI $25, AP IL — . FO wt” a 3 
— & 4 _— —— N _ * _ K — * Tz % an . 22 5 E — » 4 5 88 ＋ N 2 . 3 * 2 P, 82 np 1 — = wez3Þ'%. . Rt? . * . . «4. SO I heb — Xo Retour * "XA . " * 1 4 hy 5 * — © 
Hen n «=, Clan e F MAN GELS re RIS IL Io ESE . * 9 2 2 88 — ts a A. 5 . r * „ 4 S . re Ren I Sd AO SB 4 ney EW S K wage - ve Iu I oy og Were OE es a, 
: .. * . — Soy — 3 —— 7 — og onions ——— — 2 * — — pin WW. W e . 1 — —— 2 1 ws 22 4 DR 3 A: E oo — 2 2 7 EN . 2 x I x Fs PPP 1 : 8 — 2 — . 
p L TE _ * 4 - — 4 — — >a * ply nn — 2 b _ — _ * 1 <<2 2:05 7 * 9 — 3 #-Y 5 * F< + * n Soup hana — — » > - 2 r — —_— & 2 — an «As 45 * 2 bred - X — 
2 "_ bat. * = "47 — — "= 5 5 A = N —_— * —— 4 — 2 = _ 4 ow 5 2 * r rr FF x 4 ths ns + I —— r 8 
; T PS * Q 8. " : ; ——— x + 8 : 5 2 


— — 8 
Yo EIT i 


1 


a * > \ = * - s — — X _—__— TE * * A OY 1 2 . bY 
o * * 5 W _—" "I ——_ = Th <> * pry 5 Ki — : 3 a - — — — — * 2 24. = - 4 — ; * 
2 — — ——— * < — * p N * * — 8 K 3 1 — _ > — . IE : — * . 3 mmh Gt I 4 . _— — 5 rr 
— ö 2 722 ˙ m ke 5 — — 7 r Rs EOS 2 CCC WOT 4 - : 25 ms 2 — 8 — g © he 
— = . - n 1 8 ne A 7 KV. - — — — * —— N 25 — 3 1 = J Pay . — 2 I tas. . n 88 * 
* — 8 ra — I - N Fx \ . "III 4 _— —— RT Os . * 8 3 of — — a 1 2 n 3 = [PT 3 þ * g -— 0 — < 


6 | 
Michaelmas IL. 
The underwriter inſiſted, that as captures and ſeiſures were excepted 
it lay upon the aſſured to prove the loſs happened in the particular 
manner declared on. But the Chief Juſtice ſaid, it would be un- 
reaſonable to expect certain evidence of ſuch a loſs, as where every 
body on board is preſumed to be drowned; and all that can be te- 
quired is the beſt proof the nature of the caſe admits of, which the 
plaintiff has given; he therefore left it to the jury, who found the 
loſs according to the plaintiff's declaration. | 


„ 
* 8 923 


Underwood werſ. Parks. At Middleſex fittings, 


The truth of JN an action for words, the defendant pleaded Not guilty, and 
8 offered to prove the words to be true, in mitigation of damages: 
evidence on which the Chief Juſtice refuſed to permit, ſaying that at a meeting 
Not guilty. of all the Judges upon a caſe that aroſe in the Common Pleas, a 
large majority of them had determined, not to allow it fcr the fu- 
ture, but that it ſhould be pleaded, whereby the plaintiff might be 
prepared to defend himſelf, as well as to prove the ſpeaking of the 
words. That this was now a general rule amongſt them all, which 
no Judge would think himſelf at liberty to depart from, and that it 


extended to all ſort of words, and not barely to ſuch as imported a 
charge of felony, | | 
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Hir William Chapple, Kut. 

Martin Wright, Eſg;  >FJuſftices. 
TREE FRE, ES. 3 __<@- 

Hr Dudley Ryder, Knt. Attorney Ge- 

noral. 1 b 

The Hon. William Murray, Holicitor 

General. . _ 


Sir William Lee, Kut. Chief Juſtice. 
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Wilſon, on the demiſe of Eyre, clerk, verſ. Carter et al. A 


HE leſſor of the plaintiff, being a prebendary of Sarum, Conditional 1 
brought an ejectment to avoid a leaſe made by his predeceſ- 3 1 wm 
- ſor, as not being conformable to the proviſo in 32 H. 8. leaſe good to 3 
c. 28. F. 2. which requires, that upon renewals the old leaſe muſt de "008 
be expired, ſurrendered, or ended, within one year next after ma- 1 
king of the new leaſe. And his objection was, that the ſurrender | 1 
made of the former leaſe was with a condition, that if the then 1 
prebendary did not within a week after grant a new leaſe for three 0 
lives, the ſurrender ſnould be void; whereby (as was contended for Wh 
the plaintiff) the old term was not abſolutely gone, but the leſſce _w=- 
reſerved a power of ſetting it up again. But the court after two 7 
arguments, gave judgment for the defendants: this being within the ms 
intent of the ſtatute, which was that there ſhould not be two long 1 
leaſes ſtanding out againſt the ſucceſſor. Here the new leaſe was 4 Fo | 
made within the week, and from thence it became an abſolute = ALA 
render 
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render both in 2 — in 3 7 "And the whole. was out of A 

leſſee, without further act to be done by him. In the proviſo there 

is the word ended as well as ſurrendered, and can. any body fay the 

firſt leaſe is not at an end? This was no more than a reaſonable cau. 

iion in the firſt leſſee, to bp ſane "9 of why oy ts. till A new 
Bk ute was mack þim. + Matt e whine & Arg / 
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| River et al wer. Cholmondley et a. 
Plaintiff may PON the andy} of Stroud v. Ti ley, 8 I "WM the 


amend the court ſuffered the plaintiff to amend the venue, after the de- 
. fendant had changed it upon the common affidavit. 


3 Vane J Caſe. 


* 


The ct L IIS lady exhibited articles of the peace -painſt him, 1 Was 


ae. | ordered ſecurity upon them : when my lord came into court, 

| ruth of ani. Mr. Lloyd deſired the articles might be read, and infiſted they were 

ticles of the no ground for demanding ſecurity ; or it they were, yet the fag of 

— a ſeparation under articles, upon which the complaint was grounded, 
| was falſe, and be offered to prove it ſo. 


Strange contra, oppoſed going into any ſuch i inquiry, it having 
never been done: and the courſe of the law had been, to give that 
credit to the oath of the party, as to order ſecurity immediately 
upon it; mentioning alſo the inconvenience in opening a door for 
vying and revying on ſuch occaſions. He admitted, that the court 
might properly review the n and hear any objections ey 
on the face of ys e 
ue per rn That i is all we can EY the 3 never was at- 
tempted before, and we muſt preſerve the courſe of the court by 
taking the articles to be true. Upon the review the court was of 
opinion, the facts as ſtated required ſecurity. | And it was given 
accordingly. 3 
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Dominus Rex verſ. Dr. Bridgeman. 


A Rule being made for him to ſhew cauſe, why an information No rule td 
in nature of a quo warrarito ſhould not be granted, to ſhew r . 
by what authority he claimed to hold a court-lect in the borough of right to hold 


Migan in Lancaſbire: he moved for the common rule to inſpect 3 leet. 


the books of the corporation, who were the proſecutors, and it was - 


this being a matter of a private claim between the defendant and 2 


the corporation ; and if this ſhould prevail, one private man would 


have as good a right to inſpect the deeds and evidences of another, 


Duthy ver. Tito et ab. 
Tito ver /. Duthy. 


N both cauſes the verdict was for the defendants. And now Coſts cannot 
Tito one of the defendants in the firſt cauſe moved, that the pg againſt 
coſts he was to pay to Duthy in the ſecond cauſe might be ſet againſt 


the coſts Duthy was to pay in the firſt, 


Sed per curiam, It cannot be done, there was forced to be an act 
of Parliament in the caſe of mutual debts : beſides, how can we 


prefer Tito, who is but one defendant out of five, when the plaintiff 


in that ation may pay the coſts to either of the others. 


Dominus Rex verſ. Chetwynd. 


{ Old Bailey, and removed into the King's Bench. But before ſecurity is re- 


quired on 


argument the defendant obtained his Majeſty's pardon, which he \ 163g 
pleaded upon. his knees, and it was allowed. Then the counſel pardon. 
for the proſecutor inſiſted, that by virtue of 3 H. 7. c. 1. the court 

ought to require bail for his appearance to anſwer an appeal; there 

being an affidavit produced, that the brother and heir was beyond 

ſea, but expected in time: and it was alſo infiſted, that by virtue 

ot 6 @& 6 NM. & M. c. 13. the court ſhould take ſecurity for the 


good behaviour. 8 
The ſtatute 3 H. 7. c. 1. runs, That if any perſon charged as 


principal or acceſſory be acquitted at the King's ſuit within the 


Vo I. II. 14 D OT, 


ranted. But upon ſpecial motion it was afterwards diſcharged, 303 > oor; 
_— and e he 2 


Special verdict on an indictment for murder was found at the Where bailor 


at hong — — — —_— — — - «Avex — —— SEO P: 3 —— 2 — — 
SS — K >, — —_ wo; oo WY et — 
447 WI + REACH BSI EDN LD ib. anos none CS, cect I — — — vvy —y —.— 


5 PEP Fa > 
— : 1 Sees A IE . "Ne - 3 = 8 ; 
722 ͤ TTT ASL _ — w 1 — 8 —_— 1 2 - 2 
4 — hd ae MI 2 — * 7 % Td 5” 8 2 8 2 — 3 n 
2 < —— = <p. 8 4 3 — * r_ 
NOOR - Poe, 8 2 * 8 i. 


* 
SS 
A — 7 >. —— - 


2 A w = 55 4 cis of . 3 - A bo * 
Js 4 & 35 8 24.5 8 \ > pol, — . £ I —_ a — 
J IE T> Dog ado. >. - > : . $ 77 II IITS > 
— — —— — — ww B'S © - 0 — CID —— — - ſw > — * 2 — 
J 9 L * DE 8 ** — RISES”. _— —— — Ee We 5 — 
oe + k — 2 * 
— 


„„ n e 3 
. 1 3 3 « a « 
* W . ̃ ͤ Ree 2, ages be Lats 


4 8 o be 
had — + p , 4 by 
— * * 1 3 Were ent "wg 2 "= Pr 
3 74 6 £ __ . pf N 
ns, _ —— 5 . — FEE ˙ .ü —— ᷣ . gr fc 
2 ; — PCC Nr 46 {> tas 8 . = == = 
pa . 8 % 4% . * * 7 8 . - G * TIES "> * 
2 * : 4 a 8 f 
* — e 
n ” B24 all : Ir 
__ 0 EIN = ET . —_—_— CE 
2 be IS E 2 
a 2 . 8 - Po F 7 
——-. = SE, 5 - 


1 


— 


L S ho — 4 


Ve 
* 


- 
— Q 1 


1 = 4 F 6 F - 
=—_ 2 . - T n Cates = 2d : 7 * 892 G <<» — 2 o — 2 * 
4 _- 
"22, LA „ 
, 9 I: : 4 bs + 
| | * - © 8 > | 9 * 
| : 8 I "_ %Y 0 | bs 
. 3 N Ch y 1 
* 0 4 \ SL 1 41 
© 6 ; ö . * * 8 
* * 
n 2 * 8 _—_ FF 2 


*« year and day; the juſtices before whom he is acquitted ſhall not 

*« ſuffer him to go at large, but either remit him again to the pri- 
e ſon, or elſe let him to bail, after their diſcretion, till the year 
R x and day be paſt.” | e 


pon this clauſe it was argued, that the caſe of pleading a 

pardon after a ſpecial verdict was ſtronger than the caſe of an ac- 

quittal by jury; which took away all the preſumption of. guilt, 

And that this was an actual acquittal, and is called ſo in the par- 

don. The judgment is, quod eat inde fine die, and if he is again 
indicted, he may plead auterfoils acquitte. 11 H. 4. 41. Bro, 

Corone 29, 133. F. N. B. 251. G. And the record being moved 

into the King's Bench, this court are the Juſtices before whom he 
Slarghterford is acquitted: and it is not diſcretionary only as to the point between 


| d . . . i N . 4 
a Sy, =; bail or impriſonment, the latter ot which the proſecutor did not 
Surrey aſſiſes, inſiſt upon. N oy 


and he took | 
bail to anſwer an appeal, which was afterwards tried at bar, and the party convicted and hanged. 


But as to this point, the court were of opinion, that the pre. 
ſent caſe was not ſuch as the act of Parliament meant; and this 
being to ſubſe the priſoner to a ſecond trial, which before he was 
Vide Kelyng not, he not being indictable till the time to appeal was elapſed, till 
3 this act gave ſuch a proſecution; it was therefore to be conſtrued 
ſtrictly, and confined literally to an acquittal by verdi&t (Kehng 
104.) upon an arraignment at the King's ſuit; and it was material, 
that no inſtance could be ſhewn of requiring ſuch bail upon plead- 
ing a pardon; on the contrary Bowen in Mich. 8 Ann. was diſ- 
charged without bail. Acquittal they ſaid muſt be underſtood, in a 
courſe of law, and not an interpoſition of the crown's mercy, 


The other point as to ſureties for the good behaviour depended 
on the 5 & 6 V. & M. c. 13. which enacts, That the juſtices 
* before whom any pardon for felony ſhall be pleaded, may at 
«© their diſcretion remand or commit the perſon pleading it to 
« priſon, till he ſhall enter into a recognizance with two ſureties 
« for his good behaviour for any time not efceeding ſeven years, 
and if the party be an infant, (which was the preſent caſe) then 
** he is not to be bound, but muſt find ſureties.” Upon this clauſe 
therefore the proſecutor inſiſted upon ſureties for the good beha- 
viour, and inſtanced 2 H. H. P. C. 394. where it is ſaid, that at 
common law, without the aid of 18 Eli. c. 7. a patty acquitted 


may be bound to his good behaviour, if of ill fame. 
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HE plaintiffs were Swedes, and brought an action for 
ive ſecurity freight: and I moved to ſtay their proceedings, till they 
| * ſhould give ſecurity for coſts, as is done where in eject- 
= tmment the leffor of the plaintiff is an infant, Sed per curiam, 
1 . This has never been carried further than actions guz tam; and it 
9.0 | may affect trade, in ſhutting up our courts from foreigners, who 
"$4 1 perhaps cannot find ſecurity in a ſtrange country. The caſes in 
: ejectment are conſidered as more under the power of the court than 
other proceedings; and therefore we ſtay a fecond till the coſts are 
paid of the firſt, which we cannot do in other cafes. There was 


no rule made. 
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Between the Pariſhes of Beccles and Leowſtoff in Suffolk, 


THE fauper was hired to a blackſmith for a year at 3 J. per Abſence of 
| | | id vh 8 d b h N . 77 es \ 7 ſervant by the 
annum, to be pal When wantec * e ſervant. During the maſter's per- 
year the maſter? gave him leave to work with another ſmith for miſſion does 
three days, with” another for a week, and with a third for a fort- dot prevent a 
a | | | . ſettlement. 
night, and agreed the ſervant ſhould have the advantage of it; after Ante 423. 
9 returned and ſtaid out the year, and the maſter by his 
conſent dedutted the proportion of wages for the time he was away: 
and upon this ſtate of the caſe the ſeſſions held no ſettlement was 
gained, the firſt contract being diſſolved. Sed per curiam, The 
order muſt be quaſhed, for this is not a diſſolution of the contract, 
but a licence to be abſent; and both parties conſidered it ſo, by con- 
tinuing together to the end of the year; the accelerating the pay- 
ment of wages for the convenience of the ſervant, which is uſually 
done, without a particular agreement, makes no alteration. 


Caſe of the Rector of Wigan. 


E claimed as lord of the manor to hold a court-leet, at which Mardamis to 
1 the in-burgeſſes of Wigan ought to attend to make a jury, 3 — 

which they having refuſed and neglected to do at two courts, 

whereby no buſineſs could be done, the court granted a mandamus 

to enforce their attendance. 


Sims's Caſe, | 


TE exhibited articles of the peace againſt his wife, and the Huſband may 
. 1 court received the ſame without any objection. | ſwear the | 
ee IR peace * 
his wi e. -*0 


Aſhley werſ. Kell. 
Future effect 


FF PON motion for a new trial, the court held, that though mu e 
under 5 Geo. 2. c. 30. the future effects of a bankrupt againſt A : 


whom two commiſſions had iſſued, were liable to be ſeiſed for the continues 4 


benefit of creditors; yet the bankrupt had in the mean time ſuch a +" 4 SS gag. 


e 


property in them, as enabled him to tranſact and ſell to a bona fide . S ii pom 1 


purchaſer, 
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1208 Eaſter Term 17 Geo: 2. 


Dominus Rex verſ. Roberts. 


The traverſor HE defendant having traverſed an inquiſition, whereby he 
* pa ob _ was found to be a lunatick; the Attorney General fled the 
King is to be common replication : and it was Kn from the petty- bag office 0 
conſidered as the King's Bench: the proſecutor of the commiſſion made up the 
a defendant. cord, and carried it down to trial; and Mr. Roberts being ill, he 

did not appear, and no defence Was noe, and the jury found | in 


favour of the inqueſt. 


Upon this a new trial was moved for upon two points, x, 
That the ſuppoſed lunatick was in the nature of a plaintiff, and 
therefore had the right to carry down he record: and his traverſe 
is in the nature of a  monſirans de droit. 


To this it was anſwered, and den by the court, that he Was 
properly to be conſidered as a defendant, oppoſing the title found 
for the crown, without ſetting. up any. title in himſelf, as he muſt 
= do in a petition. of right. And Laugh: 62. and Lord Semers's argu- 
44 ment in the Bankers caſe, and 4 Hen. 6. 13. @. were cited, and the 
[ form of the entries in Tremain 628, 652. Coke's Ent. 404, Ge. 

ſhew it to be ſo. And indeed it would be ablurd, to conſtrue the 
liberty of traverſing, to give a power of delaying the crown; 

which muſt: be, if the. party is conſidered as having the common 
right of a plaintiff, It was therefore held, that the record was well 
made up, and carried down by the proſecutor of the commiſſion. 
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The ſecond point was upon the illneſs of Roberts, who could 

not attend, and which was made out by affidavits. And the court 

"  __ thovght it reaſonable to grant a new trial for this upon the foot of 

accident, and becauſe the Lord Chancellor and the former jury had 

W - both had an inſpection, which might be of great uſe to a ſecond 

11 jury, who otherwiſe would be left to o judge upon leſs evidence than 
l the others had had, | 
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A new trial was granted upon payment of coſts. And at another 
aauy the court ordered it, upon the application of Mr. Roberts, to be 
ER... © the bar by a jury of Devon, where the former inquiſition 


Was ta ken. 
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THE affidavit to hold to ſpecial bail being defective; common If a ſecond 1 
bail was ordered; and thereupon the plaintiff on 19th April bit is taken 1 

I]. affidavit d took | f out pending 
made a full affidavit, and took out a new writ, and held the defen- the frſt, com. | 
dant to bail; and the next day, 20th Afril, moved to diſcontinue mon Ms ſhall | 9 
* 5 5 a 1 
upon payment of coſts. Et per curiam, The plaintiff has been too ten. 9 
quiek, for he ſhould have had the coſts taxed and paid, before he 0 


took out a new writ, Therefore let the defendant be diſcharged be: 
upon common bail, and let the plaintiff pay him his cofts of this "8 
application, 1 
. 1 1 
Rios verſ. Belifante. 1 
| H E affidavit to hold to ſpecial bail was made by a merchant Belief of debt 1 
1 in London, {wearing that the defendant owed the plaintiff is no ground 1 
Q 6 > A* 2. | ECla - 
270 l. as appears by an affidavit made by the plaintiff in Amſterdam, ball. 1 
which the deponent believes to be true. Ef per curiam, There can Ante 1157. 1 
only be common bail; for the oath abroad is no ground for our pro- 1 
ceſs, and then there is nothing but the belief of a third perſon, which bel. 
Dominus Rex verſ. Farewell. 10 
a H E proſecutor of an indictment for a nuſance in the highway Certiorari pro "a 
took out a certiorari; and the defendant moved to quaſh it, e lies in Wes! 
h b . . 0 | caſe of high- 92 i 
there being no affidavit made, according to the ſtatute 5 W. & M. ways, tho no mn 
c. 11. nor any recognizance given, according to that and former ſta- affdavit or 1 
N 2 E. 15 55 
tutes of 13 & 14 Car. 2. c. 6, and 22 Car. 2. c. 12, and 3 V. 999 1 
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But the court on conſidering thoſe acts held, that they related 1 
only to certiorari's applied for by defendants, and not to one pro Ws 
Rege, as this was. And many precedents were ſhewn of certiorari's 1 
for a proſecutor taken out in the manner this was, and the certiorari N 
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Sale verſ. Crompton. 


2 of attorney was given in 1732, to confeſs a judgment Old judgmer: 
for Crompton, but the record of the judgment had left out the v0 amend- 
, . | able. 
7 and it was made Compton. And now the court refuſed to amend 
it by the warrant, for fear of inconveniencies to purchaſers. 
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Walmſley verſ. Roſon. 
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Dominus Rex verſ. Cornelius et al, 


granted againſt them for a miſdemeanour 
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Trinity Term 17 Geo. 2. 


The proſecutor applied for a rule to inſpect the books of the 
corporation, alleging the defendants were only juſtices as they were 
bailiffs. But the Judges (ab/ente C. J.) upon conſideration refuſed 
to grant it, their right to be bailiffs or juſtices not being in queſtion. 
And it is in effect obliging a defendant indicted for a miſdemeanour, 
to furniſh evidence againſt himſelf. 


Goodtitle verſ. Meymott. 


N the declaration delivered to the tenant in poſſeſſion, the ſaid Declaration 
1 James inſtead of John, was ſaid to enter by virtue of the demiſe; in gement 
and the court refuſed to amend it, for they conſidered it as a proceſs, * — 
And Mr. Juſtice Wright cited a caſe, Hil. 15 Geo, 2. where the 
premiſies were laid to lie in Twickenham and Iſleworth or one of them, 

and the court refuſed to let the plaintiff amend by ſtriking out the 
disjunctive words. 


Dominus Rex verſ. Bailey. 


E court refuſed to quaſh an indictment for not attending What indi- 
the mayor of Sarum, to execute his warrant: and ſaid the 4 


defendant might demur to it. 


Swaine verſ. De Mattos. At Guildhall. 


TN a queſtion about a bankruptcy, the Chief Juſtice held, that Construction 

though the preamble of 7 Geo. 1. c. 31. ſpeaks only of bonds f e es 
given for goods in trade payable at a future day, yet the enacting 1 
words extend to all ſort of bonds for the payment of money; and ture day. 
that the words ſuch ſecurity do not mean ſecurity for ſuch a ſort of 


debt, but ſecurity by bonds, bills, notes, &c. 


Banbury verſ. Liſſet et al. At Guildhall. 


'HE plaintiff declared upon the cuſtom of merchants againſt What is not a 
1 the defendants as acceptors of a bill of exchange: and the in- bill of ex- 


; change, or 
ſtrument run in theſe words: abſolute as · 


ceptance. 
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Meſſieurs Gilly and C, eee. 
Pray pay Mr. Richard Banbury one month after date two hundred 
pounds on account of freight of the Veale galley Edward Champion, 
and this order ſhall be your ſufficient diſcharge for the ſame. 

Accepted for Liſſett and Gilly of Leghorne to pay as remitted 
from thence at uſance. RR ET 
18 March 1741. 5 | H. Gilly, 


And two objections were made by the defendants :. 1. That this 


Was not a bill of exchange, for it is not payable to order, ſo as to 
- be negotiable ; it is not ſaid to be for value received. - And it is only 
an order upon a particular fund, like the caſe of Jenny v. Herle, 


{ante 591.) and ſeveral merchants proved, that they did not look 


upon it to be a bill of exchange; and others were of a contraty 


opinion. n 
The Chief Juſtice ruled it not to be a bill of exchange. He fa 


it was not in the power of the parties to make what form they 


pleaſe paſs for ſuch a bill, it ought to be agreeable to the Jex merca- 


 foria : the privilege ariſes from the convenience to trade, which is 


not confulted in this cafe. And he thought it bad upon the ob- 
jection to the fund out of which it was to be paid: however, being 
a mercantile tranſaction, he left it to the ſpecial jury of merchants: 
who found it to be no bill of exchange, on the objection for want 
of value received. 8 8 


The ſecond objection was, that the plaintiff (ſuppoſing it a bill 
of exchange) had not ſhewn there was any remittance to the defen- 
dants, And that this was not an abſolute acceptance but only con- 


_ ditional. And ſo the Chief Juſtice declared he underſtood it, and 
left it to the jury. But they finding for the defendants upon the firſt 


point, gave no opinion as to this. 


 Michaelmas 


lichaelmas Term 
18 Georgii 2 Regis In B. R. 


Sir William Lee, Kur Chief 99 
Hr William Chapple, Rut. 

Martin Wright, Eſq; Tuſtices. 
Thomas Deniſon, Eſq, > 
Sir Dudley Ryder, Knt. Attorney Ge- 


ueral. 
The Hon. Willem Murray, Solicitor 
General. 


Dominus Rex ver. Goudge. 


HE court granted an det in the nature of a quo Duo war- 
ranto lies for 

warranto againſt him, to ſhew by what authority he the offce of 

exerciſed the office of a conſtable for Mpite-chappel pariſh, conſtable. 

under a pretence of an election at the veſtry, and a ſwearing | in at 

the ſeſſions. For per curiam, Prima facie the right of appointing 

is in the leet, and the ſeſſions have no power by 13 & 14 Car. 2. 

c, 12, except there is a default at the leet. And this office of con- 

ſtable is of ſuch a nature, that informations have been granted to 

try the right. Particularly Hil. 14 Geo. 2. Dominus Rex v. Fran- Ante 1149. 

chard, where the court made no " difficulty on that head, though 


they diſcharged the rule upon the merits, - 


Dominus 
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1214 Michaelmas Term 18 Geo. 1 


Dominus Rex verſ. Roberts. 


N a trial at bar of a traverſe to an inquiſition of lunacy, one 
of the jury was called by the name of Henry, and informed 


Amendment. 
Ante 1208. 


O 


the court he was chriſtened by the name of Harry, but owned he 
was the perſon ſummoned ; it was propoſed to alter it by conſent; 

but the defendant's counſel refuſing, the court ordered it to be a. 
mended ex officio, by virtue of the ſtatutes of 8 Her. 6. c. 12, and 
c. 15. And ſo the trial went on. 


Bolton verſ. Prentice. 


A huſband N aſſumpſit for goods ſold and delivered to the defendant's wife, 
who 8 the caſe appeared to be, that the defendant and his wife had 
without cauſe formerly lodged at the plaintiff's houſe, and the plaintiff furniſhed 
and refuſeth her with goods; and the defendant finding the plaintiff had helped 


\ 


to provide for ; 5 
hel, cannot ber to pawn her watch, and ſuſpecting he confederated with her, 


make a parti- left the lodgings, after paying the plaintiff his bill, and forbidding 


cular prohi- him ever truſting her again. 
bition. 

Vide Salk. | : 3 A 

118. After this the defendant and his wife cohabited together for a year, 


T6 when without any cauſe appearing he left her, locked up her cloaths, 

1 81 and upon her finding him out, refuſed to admit her, and ſtruck 
her, and declared he would not maintain her, or pay any body that 
did. In this diſtreſs ſhe borrowed cloaths of her friends, and ap- 
plied to the plaintiff, who furniſhed her with neceſſaries according 
to the defendant's degree ; which the detendant refuſing to pay for, 
this action was brought; and upon trial the jury found for the 
plaintiff. | 


Upon motion for a new trial, the court held the verdict was 
Tight ; for whilſt they were at the plaintiff's, there was a particular 
reaſon for the particular prohibition ; yet the cauſeleſs turning her 
away deſtitute afterwards, gave her the general credit again: and 
if a huſband ſhould be allowed, under the notion of a particular 
prohibition, to deſtroy her obtaining credit in one place, he may in 
the ſame manner prevent it with all people ſhe is acquainted with. 
He appears to be a wrong doer, and therefore has no right to pro- 
hibit any body. They diſtinguiſhed this caſe from the caſe of Man- 
by v. Scott, 1 Sid. 109. for there the wife was gulty of the firſt 
wrong in eloping. 
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Dominus Rex verſ. Morgan. 


E was convicted of perjury, and outlawed for forgery, but Pardon plead- 
obtained his Majeſty's pardon. And upon motion grounded rot N won 


: 
« 0 - 
42 


% 


on the common affidavit of poverty, and no cauſe ſhewn by the 
proſecutor, he was admitted to plead it in forma pauperis. 


0 LI 
99 wow 


Unwin derſ. Kirchoffe. 


IPO N motion to ſuperſede the defendant, as not being char- Practice, 


| ged in execution in two terms; the court held, that the con- 
mittifur muſt be actually entred on record before the end of the 
ſecond term. And that there is no extenſion of the time to the 
continuance day after term, nor was it ſufficient that there was an 
entry in the marſhal's book in time. „ 


Landon ver. Pickering. 


TI*PRROR of a judgment in Communi Banco of Micbaelmas 3 1 47 
attorney and 
: 3 n a releafe of 
ing the want of an original, and verifying the ſame, the defendant errors of a day 


in error pleaded a releaſe of errors dated 13 November, 10 Geo. 2. in term are 
good. 


term, 10 Geo. 2. in debt upon a mutuatus. And after aſſign- 


with an averment that there was no other judgment between the 
parties. And the plaintiff in error craving oyer thereof, it appeared, 
that the warrant of attorney and releaſe of errors were both in one 
inſtrument dated 13 November: and therefore on demurrer it was 
inſiſted, that it could not be applied to the judgment in queſtion, 
which upon the oyer appeared to take its riſe only on the 14th of 
November, whereas the judgment on record was generally of Mi- 
chaelmas term, and referred to the firſt day of the term : and there 
was nothing for the releaſe to 7 upon when it was given. And 
Cro. El. 837. 5 CO. 70. b. 28.6. Allen 71. Salk. 197. were cited. 


Sed per curiam, The two inſtruments are very conſiſtent, if we 
take in the legal relation, as we ought to do, in order to give every 
part of the deed its proper operation ; and then it will ſtand as a 
judgment 23 Ofober, and a releaſe after. It would overturn many 
judgments by confeſſion, if what the plaintiff in error contends for 


ſhould prevail. The judgment therefore muſt be, that the plaintiff 


in error take nothing by his writ. 
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Southouſe verſ. Boakx. 


"HE court refuſed to change the venue into Durban, the 
ve crange | Judges not going thither in the Lent circuit. Whereupon 
county with- the defendant offered to try it in 7drkſhire, but the plaintiff refuſing 
out conſent. to conſent, the court ſaid they could do nothing in it. 


Olgood verſ. Lyon. 


On notices of 868. in Hants is reputed from 35 to 38 miles diſtance from 
— Fa * London, but now upon ſetting up mile ſtones, it appears to be 
Lade is ta. above 40. And on the queſtion, whether eight days notice of trial 
ken by the was — the court held it to be ſo, they going by the computed 
_—_— miles, as was determined in the caſe of one who lived at Aileſoury, 


miles, 
ante ꝙ 54. 


Olmius ver. Delany. 


N debt upon a bead for goo /. the defendant put in bail, who 
juſtified in court, and were allowed. The plaintiff finding they 
I were forſworn, and worth nothing, diſcontinued; but before he 
pending the had done ſo, he arreſted the defendant in a ſecond aftion, and held 
_ him to bail. The defendant moved to be diſcharged on common 
bail, according to the caſe of Belifante v. Levy, ante 1209. and ob- 
tained a rule to ſhew cauſe : when the whole villany appearing, the 
court diſcharged the rule, and ſaid the plaintiff was right in laying 
hold of him as he did; for had he diſcontinued before, the defen- 
dant would probably have run away: and therefore ordered he ſhould 
be held to 1} — bail. Strange pro def”. 
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Dominus Rex verſ. William Clarke, Eiq; > 


Information E as a juſtice of Surrey committed a. man on ſuſpicion ot 

2 ſtealing a mare, and bound over the owner to proſecute. Af- 

ing a felon. terwards 1 examining two other perſons, he admitted the party 
to bail. The proſecutor appeared at the aſſiſes, and found a bill, 
but the party accuſed did not appear. And the court granted an 
information againſt the juſtice, * they ſhould not have bailtd 


the man themſelves. 
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Webb qui tam verſ. Punter. 


N debt for the penalty of 51. in killing a hare (with no other Pradiee. 


count) the court let the defendant bring in the penalty and coſts. 


Caſe of the Bail of Peter Vergen. 


E was convicted for felony, and pardoned on condition of The bail of a 
tranſportation. And having alſo a civil action depending * 
againſt him, in which he had given bail, they brought him up by der in yas 
habeas corpus in order to ſurrender him. It was objected, that the charge of 
court could not take him out of the cuſtody of the ſheriff, and com- wemſelves 
mit him to the marſhal ; to- which I anſwered, that upon the return 
of the writ he was to be conſidered as the priſoner of the court, who 
might do what they would with him, and fend him back to New- 
gate for ſafer cuſtody, So the bail were admitted to deliver him to 


the marſhal, and the court immediately remanded him to Newgate. 


Gardiner verſ. Holt. 
N infant ſued by prochein amy, and there was a verdict againſt Where infant 
him and judgment for coſts, And now being taken in execu- = aprons 
tion, he moved to be diſcharged, and cited Cro. Eliz. 33. Cro. Fac. tion for cots, 
640. Sed per curiam, If coſts cannot be given, it will be matter the court 
of error to be inſiſted on; but we will not diſcharge him on mo- Jens 39%. 


tion, Where he is a defendant he certainly pays colts, Dyer 104. on motion. 
I Bulſt. 189. 


Cooke verſ. Colehan. | 


N error from C. B. a note to pay to A. or order, fix weeks What a nego- 
after the death of the defendant's father, for value received, . 
was held to be a negotiable note within the ſtatute 3 Ann. c. q. for Ante 24, 705 
there is no contingency, whereby it may never become payable, but 

it is only uncertain as to the time, which is the caſe of all bills pay- 

able at ſo many days after ſight. In Communi Banco it held three 
arguments, and was held good upon a ſolemn reſolution delivered 

by Chief Juſtice Willes. 
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aemcbamof action, which may be declared upon ſtill. 


Nichaelmas Term 18 Geo. 2 
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Crawford verſ. Satchwell. 


If the — 45 H E plaintiff brought treſpaſs and falſe impriſonment by the 
— © miſ- Chriſtian name of Archibald. The defendant juſtified under 
nomer, he a capias ad ſatisfaciendum upon a judgment againſt Arthur ; and 
8 = | averred that the plaintiff in this action was the ſame perſon who 
by the wrong was ſued by the name of Arthur. And on demurrer. the court held 
name. it a good plea, the defendant having miſſed his time for taking ad- 
vantage of the miſnomer, which ſhauld have been by pleading it 
in the firſt action. In the caſe of a bond given in a wrong name, 
he muſt be ſued by that wrong name, and the execution muſt 


purſue it, The defendant had judgment, 


Taylor verſ. Waſteneys. 


ro hea H E defendant being arreſted for 2 5 J. lay in gaol till he was 
ordered TH - 63 I . i 
though on a ſuperſeded. The plaintiff meeting him afterwards, got a 


note given af- note of him for 20 J. and brought a freſh action upon it, and held 


3 3 him to bail. But the court diſcharged him upon common bail, for 
ſeded. it is but a farther ſecurity, and does not extinguiſh the former cauſe 


E219 


W TOY Hilary Term F 9 
18 Georgii 2 Regis. In B R. 
Hr William Lee, Kut. Chief Juſtice. „ 


Sir William Chapple, Kr. 5 4 
Martin Wright, Eſq; Tuſtices. 9 
q 


Thomas Deniſon, Eſq; 
Sir Dudley Ryder, Knt. Attorney Ge- | 
neral. e bl 
The Hon. William Murray, Jo/icitor | 


General. 
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Dominus Rex verſ. Turner et al. 154 


— 


Rule to ſhew cauſe why an appointment of overſeers for Waker. 
Cirenceſter ſhould not be quaſhed, was ſerved by a quaker, 
and on his affirmation made abſolute ; this not being looked 
on as a criminal - proſecution, though it is on the crown fide, and 1 
the rule intitled in the King's name. Was 
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Walrond verſ. Franſham. 
AN executrix in order to hold the defendant to bail made an He 
11 affidavit, that he was indebted to her teſtator (ſo much) as pears by bgoks 
appears by the books of her teſtator. And it was held inſufficient, el 
and common bail ordered. . 57, 
5 1299. 
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Dominus Rex verſ. White et al. 


8 an en HE condition of their recognizance was, to appear in the 
cia - 5 | ; . * 
IE en King's Bench the laſt day of Michaelmas term: on which 


be teſted the day articles of the peace were exhibited, and the defendant ite for- 
we, bp = 4 bore to move to have his appearance recorded, (though he was there) 
and went to get bail. The proſecutor on this took out a_ſcrre facias 
teſted 28 November. And partly for the ſharpneſs of the proceed- 
ing, and becauſe the /czre facias mult be teſted in term time, and 
he had to the laſt moment of it to appear in, the court ſet aſide 


the proceedings. 


Hand verſ. Lady Dinely. | 


If the coſts N aſſumpſit the defendant brought 8 J. into court on the uſual 


id P94 1 > et 2 
pol hols terms of paying coſts to that time; the plaintiff took it out, and 


money into taxed his coſts, and ſerved the defendant's attorney ; and they not 
inf wol being paid, went on to trial, and obtained a verdi& for 7 J. 18s, 
go on and The defendant inſiſted that he ſhould have no coſts for his ſubſe- 
cannot have quent proceedings, fince it appeared that he was over paid: but the 
anattachment. rt held, that as to the coſts, it was to be conſidered as if no 
motion had been made, the defendant not having fulfilled the terms 

of her own rule, in which caſe it is not uſual to grant an attach- 

ment; but the plaintiff goes on, it being only a conditional rule. 

They ſaid they would make him allow upon the execution for the 

8 J. he had taken out of court, and ordered him the poſtea in order 


to tax his whole coſts. | 


Wilkins verſ. Brown. 
Where repli- OVENANT by the plaintiff as executrix of Bullock : the 


_ defendant pleads, that there was another executor, who proved 
the country. the will, adminiſtred, and is living; wherefore as he is not joined, 
he prays the bill may be abated. The plaintiff replies, that the 
other executor named in the will is an infant of ſeven years, and 
never adminiſtred, and concludes with an averment : to which the 
defendant demurred generally: and on argument by Serjeant Belfield 
and myſelf, the court held it an ill replication ; the plea (they ſaid) 
contained full matter of abatement, if it was true; and the plaintiff 
ſhould therefore have joined iſſue upon it, and not gone over to a 


matter of infancy, which would have been properly under conſidera- 
tion 


I 
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tion upon the iſſue : a probate granted to one under ſeventeen is not 1 
therefore void. And if the infant really was not joined in the pro- 1 Sid. 242. 1 


. ” , C. e . 128 i 
bate, the plaintiff ſhould have ſet it out on yer; and have traverſed * Lev. 165. „ 
the never adminiſtring as executor. Vide 1 Lev. 299. 1 Brownl. 1 

> ö | | 1 - ? 2 bl 4 
10 f. and Smith v. Smith in Yel, and Sir T. Jones's Reports. The | 1 


Ioekeux verſ. Naſh. At Guildhall 


2 
42 — 


IN debt for rent againſt the defendant as aſſignee of a term, he Fraud cannot . FRY 
4 pleaded that he had made a further aſſignment to one Reed be- "" | grodberry 9 
fore the time for which the rent was demanded. To which the replication of 
aintiff replied, aon qſignavit. And on the trial it appeared, that - r b 
15 | gn- | 
the defendant being weary of the aſſignment he had taken, im- ment by a fer. 
ployed a perſon to find him one who would take it off his hands; mer afliznce 
and Reed a poor woman, then a priſoner in the Fleet, was prevailed , fee. 
on to accept it; and. Neſþ in conſideration of 5 5. (which it ap- lent. 
eared he lent her for that purpoſe) made a formal aſſignment. 
The defendant infiſting that this was not proper evidence on 107: 
aſignavit, but that the plaintiff ſhould have replied per fraudem ; 
the Chief -Juſtice held, it could not be gone into on this iſſue, ac-. * 


cording to the caſe in Hob. 72, 106. The plaintiff became nonſuit. 
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And now a new action being brought, and fraud replied ; it was 
debated, whether this was to be conſidered as fraudulent or not: 
and the Chief Juſtice directed the jury to find for the defendant. 1 
He ſaid the defendant could not be charged upon the privity of 3 
eſtate, which was deſtroyed as againſt him by the legal aſſignment | 1 
to Reed: and it was the folly of the plaintiff to diſcharge the ori- "2H 
ginal leſſee : that Reed's being a beggar did not alter the caſe, as 1 
was faid in Pitcher v. Tovey, Salk. 81. 4 Mod. 71. He grounded | 1 | 
his opinion chiefly on two modern cafes in Chancery, where this 148 
bad been determined to be no fraud. The firſt was Valliant v. x - ww 
Dedimead, 2 May 16 Geo. 2. and Huddle v. Hawkjby, 4 February —_ 
1744. upon the foot that an aſſignee ought not to be chargeable any "8 
longer than he occupies the premiſſes. —_ 


gs 7 of 


Or > 
: £2 SR 
EE EE; 


This being merely a point of law, the Chief Juſtice told the 
jury, they muſt find for the defendant : which they were very un- 
willing to do, and therefore to prevent their going contrary to his 
opinion, I ſuffered a nonſuit. 44 
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Dominus Rex werſ Coninglby et Wb: + ti; 


The ſeſſions of HE accounts of the overſeers of Watford in Hertfordtir 
prey having been allowed by two juſtices of the peace, an 10 


1 peal was lodged at the county ſeſſions, which the folie, of 


non of 2Þ- peace there refuſed to proceed upon, being of opinion, that as Wat. 
ay ogg ard 174 was within . g ot Ft. Alban's; che appeal ought to 
not the coun- have been 0 the liberty ſeſſions. Upon this 2 mandamus Was 
ty ſeſſions. moved for, requiring the county juſtices of the peace to proceed. 
e And it was inſiſted on, that by the 43 Eliæ. c. 2. all appeak muſt 
i be to the county ſeſſions: and if the liberty could have juriſdiction, 

' _ © would at moſt be only a concurrent one, and the —— might 

be to either at the klection of the party. But upon ſhewing cauſe 

the rule was diſcharged, upon an affidavit that in fact the juſtices 

5 of the peace of the liberty do as ſuch conſtantly appoint the over- 
ſiers, and determine about them at their ſeſſions, without one in- 

ſtance to the contrary; which the court ſaid, was to be conſidered 

as explanatory of the general words in the 43 Eli. and is now 
confirmed by the 17 Geo. 2. c. 38. which mentions diviſions and 

franchiſes who have four juſtices, and here are many more. 


Creſſy ver. Webb « et al. 


Damages aſ- . VEB only pleaded to iſſue, the other defendants let ts 


8 ment go by default. And it came on at Guildhall to try the 


though the iſſue, and ao to aſſeſs the damages as to the others. On the trial 


defendants Webb was acquitted : and a doubt aroſe, whether the plaintiff could 
pleading to 


pn 95 7 on: but the Chief ä thought he might a and he 


quitted. ſo. 
Ante 507, | 
4108. 
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Dominus 


Hilary Term 18 Geo. 2. 


rere 


Dominus Rex ver ſ. the Fraternity of Hoſtmen in New- 
caſtle upon Tyne. 


Mandamus was granted, to admit a perſon into this company : Where books 

I and by the return it appeared to be a queſtion, whether the , 4 <orpors- 
maſter he ſerved had been admitted to his freedom in the corporation infoette] > 
at large: whereupon he moved for a general rule to inſpect the diſputes to 
books of the corporation. I oppoſed this on behalf of the corpo- . ge — 
ration, as they were no parties to the diſpute: and cited the caſes Figs — OE 
of Cobb v. Oldfield, (Hil. 4 Geo. 1.) and Shelling v. Farmer, (ante <=: 303. J. 
646.) Crew v. Saunders, (ante 1005.) and the caſe of Dr. Bridze- © AF + 
man, (ante 1203). But the court ſaid, that every member of the, ; 
corporation had, as ſuch, a right to look into the books for any | 
matter that concerned himſelf, though it was in a diſpute with! 
others. And the return having pointed out the neceſſity of inſpect- 
ing them for a particular purpoſe, they would aſſiſt him with a 

rule; but it ſhould be confined to the book wherein admiſſions of 


freemen are entered. | 


— BW 141 Faſter 
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__ Faſter Term 


18 Georgii 2 Regis In B. R. 


ur William Lee, Kut. Chief Juſtice. 

Martin Wright, Eſq; 

Thomas Deniſon, Eſq; Juſtices, 

Hr Michael Foſter, Kut. N 

Hr Dudley Ryder, Kut. Attorney Ge- 
8 

The Hon. William Murray, Solicitor 
General. 
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Wilkes verſ. Broadbent. 


Ff any part RROR of a judgment in Communi Banco, where in treſpaſs 
he 0 0m 68 the defendant juſtified under a cuſtom, that when the lord 
ſonable, the of the manor of Halton, or his tenants of the collieries, have 
8 ſunk pits within the frechold lands, for working them, they have 
| uſed time out of mind to throw the earth, ſtones, coals, &c, com- 

ing therefrom together in heaps on the land near ſuch pits, ſuch 

land being cuſtomary tenement and parcel of the manor, there to 

remain and continue; and to lay and continue wood there for the 

neceſſary uſe of the pits; and to take and carry away in carts, &c. 

art of the coals laid there, and to burn and make into cinders 

other part of the coals ſo laid there, at his and their free wills and 

pleaſures. And iſſue being joined on the cuſtom, there was a ver- 

dict for the defendant. But the court of Common Pleas being of 

opinion, it was a void cuſtom, as laid, gave judgment for the plain- 


tiff upon the inſufficiency of the bar; and a treſpaſs being thereby 
| 3 acknowledged 
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ſter Term 18 Geo. 2. 1225 


1 
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acknowledged, whereon a writ of inquiry iſſued, he had final judg- 
ment for his damages and coſts. 


And after ſeveral arguments in Banco Regis the Chief Juſtice deli- 
vered the. reſolution of the court for aftirming the judgment. 


The queſtion he ſaid was, whether this was a reaſonable e loci; 
which they held it not to be, inaſmuch as it laid a great burden 
upon the land of the plaintiff, without any conſideration appearing, 
either publick or private. That it favoured of an arbitrary power, 
and might (as laid) put it in the power of the lord, totally to de- 
prive the tenant of the benefit of the land, there being no reſtriction 
in time, and the word near was too vague and uncertain, And 
though many caſes were cited out of Davis 32. 6. as turning the 
plow on another's land, coming there to dry nets, erecting light- 
houſes, blowing up houſes, and the like ; yet thoſe were all caſes 
of neceſſity, and fingle points; whereas here it conſiſts of great 
variety, fome of which are not neceſſary, particularly that of burn- 
ing cinders : and if any part of the cuſtom be bad, it avoids the 
whole, 4 Co. 21. 2 Ric. 2. 3. I Roll. Abr. 560. pl. 1. 21 Ed. 4. 
J 212. £408, Net. 233. A, 120. Hard. oi, 
Palm. 212, I Leon. 11. 2 Roll. Abr. 266, the caſe of claiming 
a warren in all the lands, held ill. 


Between the Pariſhes of Sheepſhead in Leiceſterſhire 
and Melborne in Derbyſhire. 


Perſon was certificated from Sheepſbead ta Melborne, and ſtayed Officiating as 


there ten years; during which time the Lady Elizabeth Ha- chool-matter 
and receiving 


ſtings conveyed lands to truſtees for ſeveral charities out of the pro- 100. per ann. 


fits, and (inter alia) the ſum of 10 J. per annum to the charity- does not gain 
ſchool at Melborne, to be paid to the vicar there for the time being.“ ment. 
In a ſpecial order of ſeſſions it was ſtated, that the certificate- man 
officiated as ſchool-maſter ſeveral years, and received the 10 J. per 

annum from the vicar: and this the ſeſſions held gained him a ſettle- 

ment in Melborne, where they declare he had a freehold eſtate. 


Et per curiam, The order muſt be quaſhed : for it does nat ap- 
pear how he came into this employment, and the legal right to re- 
ceive the ſalary is in the vicar, who not caring to officiate himſelf, 
has therefore paid it over to this man as his deputy ; which could 
never give any perſon a ſettlement, much leſs to a certificate-man. 


Wightman 
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Wightman verſ. Mullens. 


Tn eſcapeit IN an action againſt the marſhal for an eſcape, it was Taid, that 
muſt appear the priſoner being brought before Sir William Chapple, one of 


pain pe the Juſtices of our Lord the King, at his chambers in Serjeants- 
record. inn, was there committed to the cuſtody of the marſhal at the 
ſuit of the plaintiff, as by the ſaid commitment may more at large 

appear. 


One of tte To this the defendant demurred, and ſhewed for cauſe, that it 
neg. ang did not appear the commitment was of record. And on argument 
port a Judge the court held it ill; for he is not in point of law in the marſhal's 
of B. R cuſtody, till the commitment is entered on record; nor can the 
court take notice that Sir Jillian Chapple had any power to commit 
him, he being only ſtiled one of the juſtices of the 1 which 


every common juſtice of the peace 1s, 


Claphamſon verſ. Bowman. 

As he believes H E plaintiff's book-keeper ſwore, that the defendant was 
eh indebted to the plaintiff in 3, 400 / for money had and re- 
Ante 1209. ceived by the defendant to the uſe of the plaintiff, as this deponent 
verily believes. And the court held it not ſufficient, to hold the 

defendant to ſpecial bail. 


Du Rex werſ. Freeman. 
In an indict· HE defendant was convicted, for that the keeper of the houſe 
ment for a 
reſcue it muſt of correction having A. in his cuſtody, who was committed 
appear for by v virtue of a juſtice of peace's warrant, the defendant unlawfully 
e reſcued him: and the court arreſted the judgment, it not being 
mitted to the ſhewn for what A. was committed, ſo as to make the houſe of cor- 
__ cot rection a proper priſon (which prima facie it is not for all offences) 
and alſo becauſe the court cannot judge of a proper 5 on 


ſo general a charge. 


Fs 
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sir Watkin Williams Wynne, Baronet, verſ. William 
ET Middleton, Eſquire. 


"THIS was an action on the ſtatute 7 & 8 V. z. c. 7. againſt Amendment. 
the defendant as ſheriff of Denbighſhire for a falſe return on 
an election for a knight of the ſhire, in which the plaintiff recovered 

his double datnages and coſts: of which judgment error was brought. 

And now the plaintiff moved to amend, by adding a continuance, 

and a, miſericordia; the want whereof it was apprehended would 

not be aided, if this was deemed a penal ſtature, It was for that 

reaſon oppoſed, actions upon penal ſtatutes being excepted out of 

the ſtatutes of jeofails. Sed per curiam, There is nothing excepted 

out of the ſtatute 8 Hen. 6. c. 12. (which is properly a ſtatute of 
amendment,) but appeals and indictments of treaſon and felony. 

And in a caſe of this ſort, Trin 1 Geo, 1. in Banco Regis, Philips Ante 136. 
v. Smith amendments were made : the plaintiff therefore is at liberty 

to aſſign errors de novo. gr | 


Dominus Rex verſ. Elizabeth Niccolls. 


HE was indicted at H:cks's Hall, for conſpiring with Edward One confpira- 
J Bygrave, unjuſtly to charge William Frankland with a robbery, icke -— 
and for that purpoſe going before a juſtice of peace, where Bygrave ter the other 
ſwore it upon him; Niccolls only came in and pleaded Not guilty, is dead. 
And the jury found that ſhe was guilty, but that Bygrave died be- 

fore the indictment was preferred. Before any judgment was given 

at the ſeſſions, ſhe brought a certiorari, and the cauſe was ſet down 


to be argued, 


The firſt thing determined was, that this being in the nature of a 

ſpecial verdict, there was no occaſion for the defendant's appearing 

in court upon the argument: for ſhe is not conſidered as convicted, 

till after the court have determined upon the verdict, And it was Ante $44, 
therefore not within the reaſon of the caſe of moving for a new 96s. 
trial, or in arreſt of judgment ; where there. being a general verdict, 

it created ſuch a preſumption of guilt, that the party cannot move, 
without being preſent in court. 


It then came on upon the merits ; when exception was taken, 
that one alone cannot be guilty of a conſpiracy, and here is but one 
convicted: but the court over-ruled this, on the authosity of Kin- 
ner ſiey's caſe, (ante 193.) where judgment was given agalnſt him 
Vot. II. 1 befyre 
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before hs othix bad el; 5 that ere was a \ poſſibility of con- 
tradictory verdicts, which cannot be here. And I r 1 Vent. 2 3 4 


24 Ed. 35 34+ LS 24 Ed. 3: 73. a. in re” FTE 


A verdit can- But then a doubt 4104 what the court could do, the e 
not be remo- being brought before judgment: and this court not being apprized 
2 of the circumſtances of the offenſe, could not tell what judgment 
judgment. to give: and in Carth. 6. it is faid, they cannot give judgment. A 

| rule therefore. was made, to ſhew cauſe why the. certiorari ſhould 


not be quaſhed, ſo as to remit it back. « to the ſeſſions; which was 
afterwards made abſolute, | 5 | | 


1 Sargent OS yi 


Preſcription * RE SPAS 8 for taking three buſhels of * ; the defen- 
to take three dant pleads, That Richard Daniel being ſeiſed in fee of the 
buſticl ou of manor of Penzance, of which the pier or. key was parcel, he and 


every ſhip's 
ene * all thoſe whoſe eſtate he had, at 2 own coſts had uſed and 


ley for key- ought to repair it, and had of right taken a reaſonable duty called 


age is good. Buſbelage, (vix.) three Wincheſter buſhels of barley out of and 


for every ſhip's cargo of barley een pen the ſaid key to be ex- 
forted in any ſhip ; and that he by bargain and ſale, for the conſide- 
' rations therein. mentioned, fold it to the corporation of Penzance, 
to hold to them and their ſucceſſors in fee farm for ever, by virtue 
_ whereof they became and yet are ſeiſed of the premiſſes in their 
demeſne as of fee: then he ſhews, that the plaintiff brought upon 
the key a cargo of barley, conſiſting of 1200 Winchefter buſhels, 
out of which he as ſervant of the corporation, and by their com- 
mand, . took the three buſhels. as by law he might. The. plain- 
tiff by his replication denies the preſcription ; and iflue being 
Joined, it went down | to trial, and there was a verdict for the de- 


fendant. 


It was now moved i in arreſt of judgment, "that the preſcription 
was unreaſonable and uncertain, the word cargo being too gene- 
ral; and three buſhels ont of a ſmall parcel, as well as a large one, 

not being a reaſonable e And 2 Lev, 99. — 233. 
were cited. or eee, 


— 


* 


To this it was anſwered, 5 reſolved * tis court, that the 
word cargo as referred. to a ſhip, was very. intelligible, and muſt 
mean the whole loading. It may as well be ſaid that the word 
ſhip i is uncertain, one being much bigger than another; and there 
are many: caſes where, words. as general bave been allowed. 4 Mad. 
E 3 
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310 Stil. 224, 358. 1 Vent. 114. 1 Sid. 98. Cb. Fac. 30. 
1 Bulſt. 126. 2 Vent. 67, 78. 2 Sid. 174. Lutw. 15 19. Hob: 8 K 


Another exception taken, was to the manner of ſetting out Pleading a , 
the title of the corporation, the bargain and fale being only faid to fle witten 


be for the conſiderations therein mentioned, whereas it ought. to ſewing it to 
appear to have been for 4 money, or valuable conſideratiop, according be for a va- 
AS yr „ 1855 1 (. Milln 1 i 0 „„ luable conſi- | 
to 1 Leo, 170. M. 569. 1 Co. Milaniay's caſe. 3 Lev. 233. deration will 
JJJ%%)%)J.....ũũũ ß de ill upon 


| To this it was anſwered, that the caſes cited were upon demür- er 
rer; but this is after a verdict; when it being laid, that virtute dict or taking 
inde the corporation was ſeiſed, the. court muſt take it, that there led fe 
was a proper  confideration::; beſides, it is laid to be in fee-farm, 

which imports the payment of money: and. 27 Hen. 8. c. 16. 

doth ot require a money confi eraton. In Mo. 504. it is ſaid, 

that it ſhall be implied in pleading, unleſs the contrary appears : 

and though the verdict is upon the preſcription, and not on the 
conveyance; yet it is as ſtrong againſt the plaintiff, being in the 

nature of a ment dedire. 


The court ſeemed to think this way of pleading it would be ill 
upon a demurrer, but was now cured ; it not being a defective title, 
but a title defectively ſet out, according to Salk, 365. And the rule 
to ſhew cauſe was diſcharged, 


Dominus Rex verſ. Thomas Broughton. 


N an indictment for perjury, the caſe appeared to be, that Party ſuppo- 
LF one Wharram employed the defendant's brother James to ſell fees. 
an eſtate for him that lay at a diſtance, whom Wharram charged to lowed a wit- 
have ſunk 700 J. of the purchaſe money, and filed a bill, and nes in per- 
obtained a decree for an account, upon the foot of an impoſition : “ 

after this James Broughton, pretending to have found a written ac- 

count, wherein he had given Wharram credit for the 700 J. re- 

heard the cauſe, and examined the defendant, who ſwore that the 

gecount was, ſent to him by his brother into Yorkſhire to ſhew 
Wharram, which he did: and Wharram owned it to be his hand, 

and declared he had forgot it. The Chancellor was of opinion, 

this account was a forgery; and therefore did not vary his decree : 

but recommended the proſecution of James, who thereupon ran 

away: Wharram then indicted the defendant for perjury, and 

offered himſelf as a witneſs ; which I oppoſed, on the autho- ' 


rity of Dominus Rex v. Nunez, (ante 1043.) and Dominus He 
a . | v. Ellis, 


1 


—— ——_—_—_ — — 
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v. Ellis, (ante 1104.) and the caſe of The King v. Whiting in 
Salk. 283. 


The Chief Juſtice declared, he was for hearing the evidence of 
Wharram, becauſe as no bill of exceptions would lie, the proſecutor 
would otherwiſe be without remedy, whereas the defendant if con. 
victed might move for a new trial: but he ſaid he would give no opi- 
nion at preſent, further than obſerving, that in Nunez's caſe the 
ſuit in the Exchequer was then depending, whereas the ſuit here in 
Equity ſeemed to be at an end. 


| Whereupon Wharram was examined, and contradicted the defen- 

dant in all the parts of his examination; but being only a ſingle 

witneſs on the point of the perjury, I inſiſted, there was no occa- 

ſion to go into our defence. And the Chief Juſtice being of that 

opinion, the defendant was acquitted. | Fa 
%% ² BR AGET: .* 


Trinity 


riniry Tem 
1 18 Georg 2 Regis. In B R. 


Sr William Lee, Kut. Chief Wer: 
Martin Wright, Ef; 
Thomas Deniſon Eſq; 2 ices. 
Sir Michael Foſter, Kut. 

Sir Dudley Ryder, Kut. Attorney Ge- 

— 7 ; 
The Hon. William Murray, Sol citor 
, e „„ 


Dominus Rex ver ſ. Bambride 


Widen exhibited a of the peace, ſtiling herſelf the How to take 
ſecurity of the 


wife of the defendant, ſetting out acts of cruelty, and the ee 
ndancy of a ſuit in the eccleſiaſtical court for reſtitution marriage is 

of conjugah rights. The defendant coming to put in bail, inſiſted — 

the recognizance ſhould not be taken ſo as to carry any admiſſion of 

the marriage. And the court ordered it ſhould run thus,“ To 

_ keep the peace towards our Sovereign Lord the King, and all | 

bis liege people, and particularly towards Hannah Penn, 'who © a 

hath exhibited articles of the peace againſt him the ſaid James 

Bambridge, by the name of Hannah Bambridge wife of him the 

*« ſaid James, and that he ſhall not depart the court wileut 


40 leave, Ge. 2 
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—— ä went 4 ——— 


Walker verſ. Robinſon. 


Cenißcate bs: N treſpaſs for an aſſault and taking a rope, the jury gave 18 d. da- 


e | mages. And Mr. Juſtice Burnet, who tried the cauſe, certi- 
a fied bis approbation of the verdict, according to 43 Eliz. c. 6. in 
order to prevent coſts. The plaintiff however moved (as it was a 
new caſe) for coſts de incremento, pretending here was an aſporta- 
tion; which on 22 & 23 Car. 2. c. 9, has been always held to carry 
coſts. But the court in this caſe "efaſed it, for the 43 Eli, takes 
in all but a few excepted caſes, of which this is not one. * 
though it has not been uſual to grant a certificate on this act, 
we have often known it threatened. And in the caſe of Whit x v. 
Smith in C. B. Paſch. 17 Geo, 2. Chief Juſtice Villes, in an action 
for N ſand on Hon or-beath, did ceruly, and . coſts. 


mount. — 


| Between the Pariſhes of eint peter in Sndwich 
and Goolaſton in Kent. 


Servant going Servant was hired for a year, during which he, with his ma- 
* 3 Wy ſter' s leave, went to fea upon the herring fiſhery, but hired 
leave, and another to do hir work in the mean time: he returned at the end 
finding ano. of three weeks after the expiration. of his year, ſetiled with his 
ther to do his 
work, ee maſter, and received his whole your 8 wages. 
tled. 8 
This the ſeſſions held was not a ſervice for a year; but the 
court, on the authority of the caſe of ftp (ante 423.) and Beccles 
v. Leoftoff, (ante 1207.) held it a ſettlement ; ſaying he was to be 
conſidered all the white as in the ſervice of his maſter, and the per- 


ſon he found to do his work was his fervant, and not the maſter s: 
wherefore the order was quaſhed. | 


The "ME Company, 8 tam, verſ. Forreſt, 


0 A Bill of Midaleſex was, to anſwer to the weavers company : and 
the proceſs the declaration was in the name of the company, qui tam for 
get ſo. themſelves and the poor of a pariſh where the offenſe was commit- 
ted: it was moved therefore to ſtay, the proceedings, becauſe the 
declaration differed from the proceſs; but the court held it right, it 
not being uſual to inſert in the bill of Middleſex on what accaunt or 
in what right the party ſues, as in the caſe of executors and admi- 
niſtrators, the caſe of an affignee of a bail-bond, and the like, 
where the proceſs is only ad reſpondendum to A. B. 


_ Then 


— 
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| Triniry Tekin 18 6 Geo. * 


Then exprption-a was taken to the notice at the bottom of the #24 notice 

roceſs, which was only to appear at the return thereof, being the LS 2 

14th of June, without ſaying this inſtant, or expreſſing the year. of preſs the year. 
Ba "Lord, or of the King : but the court ſaid, it muſt be under- 


15 the next ab of 7 une, and held it right, 


Yew the bare of Maidſtone and iat 1 in "WM 


M4 7 DST 0 N E lbs Richard Burden and Mary his wife, Certificate 


:who came therewith into Hedcome, and had four children. concluſive to 
the pariſh Mat 


And upon his becoming actually chargeable, they were all ſent back gives it, 
to Maid fane by an order of two juſtices of the peace. 


£ 


"Upon appeal to the ſeſſions, it was ſtated, that the man in 1715. 
lawſully intermarried with Mary Lee, who then appeared in court, 
and by whom he had ſeveral children, Who were all maintained at 
Maidſtone, as the wife and children. That in 1730. he (in fad) 
married Mary Brombgll, who wes the woman that removed with 
him to Hedcome, and is the ſame that was now ſent back to Maid. 
fone ; but the ſeſſions conſidering they were both called Mary, and 
that Maidfone actually maintains Mary the real wife, and al her 
children ; were of opinion, the others were not to be ſent back to 
Maidſtone ; and therefore confirmed the order of the two juſtices as 
to the man, and quaſhed it as to the woman and the children of 
the ſecond marriage. 


And now on debate in B. R. it was held, that the two juſtices of 
the peace had done right in ſending them all back to Mailfas for 
the certificate is concluſive to Maidlione: and upon the fact ſtated, 
it does ſufficiently appear, what Mary it was that was meant by the 
certificate: and that this caſe did not differ from that of New Wind- 
for and White Waltham, (ante 186.) nor did it alter the caſe, that 
Maidſtone had the real wife and children to maintain alſo : they 
therefore confirmed the order of ſeſſions as to the man, quaſhed it 
as to the reſt, and confirmed the order of the two jultices of * 


ace in io. | 
pe 1 


Rey? 70 


Cog Br. 


Hp E defendant gave his note for 361, He was afterwards diſ- Where com: 
charged on the inſolvent debtors act: afterwards meeting the _—_ 


pialotif, he promiſed to pay the debt at two guineas per month, 


and Paid twelve guineas accordingly. And being now ſued for 
the 
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"the reſt, the court eb TS on common x ball, Gaying it was no 
a new confideration, but. the, 9 old debt, ads. tw | 


Webb ven. Hole: . | 


Praftice us to 4 n E n | dy "a ſham Nel ; the plaſati bitte 
YN the common rule, that the defendant ſhould plead perempto- 
fly on the morrow, and that ſuch plea ſhall not be waived; and 

ſerved it on the defendant's attorney, who taking no notice of it, 

the plaintiff after the day was out ſigned judgment: which the 

--  - Court on the maſter's report held to be irregular, the firſt plea ſtand- 
ing, if the defendant did not lay hold of the opportunity given him 
BT. — it, pgs — nN oe! vio ven we of mk morion, 


\ . EA M5 


Dominus Rex ver. Hendricks, 


B. R. will not d Y 12 Him. oy 18. the treble value | is deborenblb on an uſurious 


grant infor-. I) contract, one moiety' to the crown, and the other to him that 


* will foe for the ſame. By 31 Eliz. c. 5. F. 5. the common in- 


ſuit is lapſed former is limited to' a year after the offenſe committed, and if no 
to the croun. ſuch ſuit” is brought within the year, then the crown may ſue at any 
time within two years after the end of the frſt') year. 
TH 
In this caſe tlie year was epic; but within the other two 
years; I moved upon proper affidavits, for an information, and ob- 
rained a rule to ſhew cauſe : but the court afterwards diſcharged it, 
being of opinion, that it was a matter left to the diſcretion of the 
crown, which the court had not power to exerciſe: and there never 
was an inſtance, where for a penalty veſted in the crown only, this 
court ever granted an information; but they are always filed by the 
Attorney General, who is the proper officer i in thoſe caſes,” 


Marſh et al', aſſignees of May a bankrupt, ver. Chambers, 


Note indorſed I N aſſum pit the defendant was proved to be indebted to tbe 
to a debtor of I bankrupt in 208 J. By a ſet off, and bringing money into 


A court, this whole demand would be diſcharged, if the defendant 


bankruptcy was intitled to be allowed, 1271, upon, a note of the bankrupt, 


hy not be {et which he claimed as indorſee, the caſe as to unn was thus: 


r 


; One Scott who was 5. poſſeſſed of this note at the time of the 
2 bankruptcy, applied to the defendant, who he knew owed more 


money to the bankrupt's eſtate, defiring him to take the note and 
2 claim 
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an unjuſt attempt in Scott, to get 205. in the pound. But the 

Chief Juſtice conſidering it might be dangerous to inquire into the 

preciſe time of indorſing negotiable notes, directed the jury to allow 

it; which with much difficulty, and merely in deference to his opi- 

nion, they did. But upon motion for a new trial the verdict was 

ſet aſide, with the concurrence of the Chief Juſtice, the words of 

the a& being as before ſtated, and the defendant having no right 1 Will. Rep. 
to ſtand in a better condition than Scott, who could only come in 9 | 
for a dividend : beſides, it would be of ill conſequence in trade, if 

debtors to the bankrupt's eſtate ſhould be allowed to buy up debts, 

in order to ſet them off in this manner. They gave no opinion 

how it would be, if the nature of the tranſaction and the time of 

the actual indorſement did not appear. = 


Dominus Rex verſ. Sir Henry Penrice, 


AAANDAMUS, ſuggeſting that Matthew Hubbard was in Eaſter Return is good 
week choſen churchwarden of Heſton, and commanding the : gf nero 
defendant to ſwear him in, or ſhew cauſe to the contrary, To this 2 
he returned, that Hubbard was not elected in Eaſter week, and | 
that upon his offering to ſwear him in, Hubbard refuſed to accept 

the office. 


Io this I excepted, for that the return had confined it to a par- 
ticular time, and was in the nature of a negative pregnant, for he 
might be choſen at ſome other time; and returns (which are not 
traverſable) muſt be certain to every intent, Sali. 432. And 
Hubbard's refuſal could be no reaſon, for he might change his 
mind, and the pariſh had an intereſt in making him ſerve the office. 
And the court held the latter part of the return infignificant ; but 
as to the firſt exception, they held it good, as it purſued the ſug- 
geſtion of the writ : and therefore allowed the return, 
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Sparrow ver . Caruthers. 


Goods loſt af. TIE defendant inſured goods to London, and until the fei 
3 e ſbauld be ſafely landed there. The ſhip arrived in the port of 
them from the Londen, and the owner of the goods ſent his lighter, and ee 
ſhip into a the goods out of the ſhip: but before they reached land, an acci- 
Ih — the dent happened whereby on goods .were damaged ; for which this 
inſurer. action was brought againſt the inſurer. For the defendant it was 
inſiſted upon, that the accident happening after the owner had taken 
the goods into his poſſeſſion, it was a loſs after the inſurance was 
ended. TO which I anſwered, that if this had been an action 
againſt the maſter or owners of the ſhip, that would have been a 
Ante 690. good anſwer ; for they were certainly diſcharged ; but in this action 
it could be no anſwer, for during all the voyage it might as well be 
faid the goods were in the poſſeſſion of the aſſured; who took the 
ſhip to freight, and whoſe ſervant the maſter was to this purpoſe, 
as much as the lighterman : and theſe words are put into policies, 
to guard againſt all ſorts of Joſſes, till there is an actual landing; 
becauſe in the caſe of ſhips of great burthen, that are forced to lic 
off; there may be a carriage for many miles in boats or lighters, and 
it was in the courſe of trade for the owner of the goods to ſend his 
lighter, But the Chief Juſtice held, the inſurer was diſcharged. 
He ſaid it would have been otherwiſe, had the goods been ſent by 
the ſhip's boat, which is conſidered as part of * ſhip and voyage. 
And the jury (which was of merchants) expreſſing, they thought 
it turned upon that diſtinction, brought in a verdict as to this point 


. againſt the plaintiff, 
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1 19 Georgii 2 Regis. In B. R. 9 
Sir William Lee, Kot. Chief Juſtice. 
Sir Martin Wright, Kut. 

Sir Thomas Deniſon! Rut. P, Juſtices. 
$ir Michael Foſter, Kut. OR 8 
Sir Dudley Ryder, Kut. Attorney Ge⸗ 
neral. 

7 he Hon. William Murray, Solicitor 

General. 


Finch et ux verſ. Duddin et ux'. 


N an action for a battery of the plaintiff's wife by the defen- Baron and 
dant's wife, there was judgment for the plaintifts, and the wife . 

of the defendant was only taken in execution. She moved to Mich. 20 0 
be diſcharged, but upon affidavits of endeavours to take the huſband, ;, * 44 
and it not appearing there was any deſign to ſcreen him, the court ux, the ſame 


| refuled.! it, on the authority of Pitt v. Meller et ux, ante 1 cal 3 


again. 


Henbury verſ. Roſe. 


N the back of the iſſue was wrote, Take notice of trial at the Praftice. 
next afſiſes. And though there was no date, or county, or 
attorney's name mentioned ; yet being on the back of the iſſue, the 
court held it good ; but that it would not be ſo upon a ſeparate 


paper. 
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1238 Michaelmas Term 19 Geo. 2. 


Mattiſon qui tam verſ. Allanſon. 


New trial, N action was bought upon the Ixte ſtatute 
— | for the penllty ; and the, Jury found A verdict A ge: defen- 
dant, contrary to plain evidence; and the eanrt denicd a new trial, 
there being no proof of any miſbehaviour in the defendant, or tam. 
pering with the jury. And this was within the reaſon of caſes in 
the Bchepen where verdicts for Hefendants ave never Et; aſide for 
L. Raym. 63. penalties in the caſe of duties and this! E excepted out of the ſtatute 
. jeofails, as much as indictments. 


ainſk horſe-racing 
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uy va. Hole, 


In treſpaſs the T HE pkintif declared in weſpaſ aps bis palin the 4. 
alp Elf the fenddhe makes title, and gives colour ito the plaintiff; the 
defendant's plaintiff — 4 de injuria fun propria, and traverfes the title ſet 
title. out by the defendant: and ypon demurrer, and ron the authority of 
Goſlin v. Williams, P. 5 Geo. 1. the court held this a god replica. 
tion; for it lays the defendant's title out of the e, and then it 
ſtands upon the plaintiff's poſſeſſion, Which is enough 
wrong doer ; and the plaintiff need not reply a, title, Judgment 
pro quer. e 


2 cow — — Ä ——— 


The Mayor, &c. of N Wien pton verſ Thomas Ward. 


Erecting a HE plaintiffs declare forla. treſpaſs committed by the defendant 


_ "ht in breaking and entring their cloſe called the Butcher Row, 


common and erecting a ftall there, The defendant pleaded ſeveral pleas, 


i which went to iſſue, and were found againſt him. But his third 


Proper reme- plea was, that there is a publick market held every Saturday in the 


dy for ſo do- /ocus in quo for ſelling of butchers meat; wherefore he entred the 
ng. market with his meat, in order to {ell it, and for that purpoſe 
f erected a ſtall in the open market, for this! neceſſary expoſing his 
meat to ſale, and laid his meat upon the ſtall, prout ei bene licuit, 
quae eſt eadem, Sc. The plaintiffs replied, that they were ſeiſed in 
fee of the cloſe and market, and that the defendant without their 
licence, and of his own wrong, entred and ſet up the ſtall, To 

this there was a enen rejoinder, and a demurrer. 


It was three times argued at the bar, and infiſted on for the 
defendant, that he had not only a right to come into the market, 
4 but 
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but alſo to erect a ſtall there; and that if he had not, yet treſpaſs 
was not the proper remedy. | 


And now 10 J. delivered the reſolution of the court. F l 
48] As tot e firſt point, they were all of opinion, that though every 
perſon has of common right a liberty of coming into a publick 
market for the purpoſe of buying and ſelling; yet he has not of 
common fight a liberty of placing a ſtall there, but he muſt pequire 
that by a compenſation, which is called ſtallage; and in 'Blunt's 
Lab Dictionary, Minſheu's, Boyer verbo Eſtallage, and Spelman's 

Gloſſary, is defined to be a ſatisfaction to the owner of the ſoil, for 
the liberty of placing a ſtall upon it; and if in the erecting one the 
ſoil is broke, it is called piccage. And this of ſtallage is ſo fixed to 
the owner of the ſoil, that in Mo. 474. it is held to deſcend to the 
1 405 Engliſb heir, though the right to hold the market goes to 

e eldeſt ſon. It is not properly a toll, which can only be due by 
grant or preſcription ; whereas ſtallage is demandable. in the caſe of 
a new erected market; and the ſoil is no farther conſidered as dedi- 
cated to the publick, than the common right of entry goes. 2 Tnff. 
220. 1 Ld, Raym. 149. | | 


* 4 * 5 f hy 1 8 v 


- 


As to the ſecond point, they were all of opinion, that an action 
of treſpaſs was the proper remedy for the owner of the ſoil, againſt 
one who wrongfully places a ſtall there: and he could have no 
other remedy ; he could not diſtrain damage feaſant, or if he could, 
it would not follow . that. treſpaſs does not lie. He cannot bring 
debt or aſſumpſit, for there is no certain duty, or implied contract. 
Spelman ſays, the ftallagiator muſt facere redemptionem cum prae- 
bofito burgi, ſecundum quod cum eo convenire poterit. 


In all caſes of exceeding the authority given by law, the party is 

a treſpaſſer, 6 Carpenters caſe, 8 Co, 2 Roll. Abr. 561. G. I. And 

this is not ſo properly a nonfeaſance, as a misfeaſance. Though a 

man has a right to go into a church, yet he has no right. to erect 3 
pew there, without the direction of the ordinary. 


They held therefore, that. the plaintiffs had a right to a fatisfac- 
tion as owners of the ſoil, and that they had purſued the proper 
remedy : wherefore judgment was given for the plaintiffs. 
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ſecond year 


Ante 608. ſtood by him. In the caſe of Theed on the candle act, it was held 


Michaelmas Term 19 Geo. 2. 


n at 


Between the Pariſhes of Croſcombe and St. Cuthbert 
in Wells. 


Servant remo- AA Servant was hired for and ſerved a year in Croſtombe, He 
— Ped A continued to ſerve on there without any new agreement for à 
quarter of a year, when the maſter removed into a houſe in 5. 
gains a ſertle- Cut hbertis, where the ſervant continued with him for half a year, 
wen 1 4 and then married. The queſtion was, whether this was a ſettle. 
new hiring. ment in Sr. Cuthbert's within the reaſon of thoſe caſes that have 
held the ſettlement to be gained where the laſt forty days ſervice 
was? And the court held it a ſettlement there, for it is ſtill a con- 
tinuing in the ſame ſervice within the meaning of 8 & g V. . 
c. 30. though there is no new agreement. And upon the whole 
there has been between this maſter and ſervant a hiring and ſervice 

for above a year. Ante 1104. | 


Dominus Rex verſ. Baker. 


eee N a conviction for keeping a lottery- office contrary to the late 
220 lad that | ſtatute, it was ſtated, that Jones gave information before two 
the evidence juſtices, and Martindale a credible witneſs proved the fact, where- 
—_— to upon due ſummons iſſued, and the defendant appeared; and the 

information aforeſaid, and the faid evidence thereupon given, being 


now here read unto and fully underſtood by the ſaid Francis Baker, 
he is aſked what he has to ſay. 


I objected, that it ſhould appear, the evidence was given in the 
hearing of the defendant ; whereas it was only read, whereby the 
defendant loſes the benefit of a croſs examination : but the court 
held it well enough, for all is a hiſtory in the preſent tenſe, and 
ſuppoſed to paſs at the ſame time: and if it had been heard, it 
might be ſaid to be only hearing it read. In theſe caſes it is enough, 
that it does not appear to be wrong ; and it is laid to be fully under- 


not to be neceſſary to aver the entry of the officer to be in the day- 
time, and not in the night, when a conſtable's preſence would be 
neceſſary, The conviction was confirmed, 80 FF: 


— 


erm 19 Geo. 2. 


—— 
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Michaelmas I 


The Weavers Company, qui tam, verſ. Forreſt, and four 
others, in ſeparate actions, ante 1232. 


HE company brought actions as common informers for the Defendant 
1 in the ſtatute 7 Geo. 2. c. 7. for ſelling printed ca- ein: 900 : 
ſico, and ſet out their charter, to ſhew they had power to ſue and ere 1 
be ſued, with a profert. The defendants demanded oyer, and had his plea. 
a copy of the charter delivered to them; after which they put in 
the general iſſue of Nil debet taking no notice of the yer. The ay LEP 
plaintifts made up the iſſue, and inſerted the prayer and oyer at the (where other 

head of the pleas, and demanded to be paid for it; upon which the like Tae i 
court was moved to expunge it, for though the defendants had a - 
right to ſee whether the plaintiffs may ſue, yet they are not bound wy Geo. 2, 
to inſert the her, but may plead to the merits. W e 

| 1 | a corporation 

On the other fide it was infiſted, that the demand and giving oyer oould notſue as 
: | ; | a common in- 
is the act of the court, whoſe acts either party has a right to record. former. | 
And Carthew 301. Ld. Raym. 99, 1055. 1 Saund. 306. Lita. 
680. 1 Vent. 37. 2 Med. 189, Cro. Fac. 679. Co. Litt. 260, a. 


were cited. 


But the court held, that if the plaintiffs would avail themſelves 
of the letters patent being ſet out at large, they ought to do it by 
praying them to be inrolled at the head of their replication, and 
ought not to do it at the defendants expence, and therefore ordered 


the oyer to be expunged. 


Jones verſ. Edwards. 


Y the ſtatute 11 Geo. 2. c. 19. it is provided, that the land- Conſtruction 

lord may make himſelf a defendant in ejectment, though the wed e Oy 
tenant refuſes to appear; and though judgment is ſigned againſt the jords ; Frm 
caſual ejector, the court ſhall order a ſtay of execution, until they dants in eject. 
make further order therein. my 


In this caſe the landlord appeared without the tenant ; and after 
a verdict for the plaintiff, he brought a writ of error, upon which 
the plaintiff moved to take out execution ; which the court refuſed 
to grant, for though it is left to their diſcretion, yet that can only 
be a legal one. The act intended to put the landlord in the place 
of the tenant, that he ſhould not be ſtripped by any a& of the 
tenant, and it ought to be conſidered as if the tenant had brought 


error, which would undoubtedly be a /uperſedeas, This court can- 
| not 
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not take upon them to judge, whether there is error in the pro- 
ceedings or not. 


Forbes verſ. Lord Middleton. 

IN affump/it the defendant pleaded the general iſſue, and-alſo*he 
| ſtatute of limitations: the iſſue was found againſt him at the 
aſſizes; but as to the ſpecial plea there was a replication, rejoinder, 
and ſur- rejoinder, to which the defendant demurred, and the plain- 
tiff joined in demurrer. This term the plaintiff made it a conci- 


lium, put it in the paper, and no body appearing to ſupport the 


demurrer, obtained judgment. It was now moved to ſet this aſide 
as irregular, the rule for the concilium having never been ſerved, or 
any notice given of putting it in the paper. But the court held it 
not to be irregular, and that it was the duty of the defendant to 


ſearch, ſince he muſt expect the plaintiff would proceed. Then it 


was moved to ſet it aſide upon payment of coſts, upon the foot 
of ſetting aſide regular judgments. But the court ſaid, that was 
never to be done, but where the defendant was to plead to the me- 
Tits ; not to give him the advantage of a nicety in pleading. And 


if there was any ground for the demurrer, (as in fact there was) he 


'The court 
will bail on 
depoſitions 
before the 
coroner. 


Ante 911. 


Acceſs grant - 
ed to books 
of court of 
conſcience. 


might bring a writ of error, but they would not relieve him, though 


he offered to waive a writ of error. 


Dominus Rex verſ. Magrath. 


TE was committed for manſlaughter. And it appearing to be 
no more, upon the depoſitions before the coroner, the court 


admitted him to bail, according to Salk. 104. Trin. 5 Geo. 2. 
Rex v. Dalton, and Mr. Clifton's caſe. | 


Wilſon ver ſ. Rogers et al. 


THE plaintiff was ſued in the court of conſcience in London, 
and was taken in execution, for which he brought treſpaſs 


and falſe impriſonment; and now moved for liberty to inſpect the 


book of the proceedings; which upon debate was granted, fo far as 


related to the ſuit againſt himſelf only. Upon this ground, that 


Ante 1223, 


every man has a right to look into the proceedings to. which he 1s 2 


party. „ 
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De Balf verf. Mackenſie. 


* 


1 mages and coſts for a malicious proſecution to 2, 500 J. he common bail 


on a recovery 


arreſted, the defendant here, and held him to bail, ON an affidavit in a foreign 
of ſo much being due to him por a. judgment or decree. And the court. 
court held, this did not warrant holding to bail ; for upon a decree 

here there can be no bail, and whatever might be the caſe of a mo- 

ney debt contracted and ſued for abroad; yet this being a caſe of 
damages for a malicious proſecution, can never be conſtrued to raiſe 

a debt here, So common bail was ordered. gk 


Maſſa uf. Dauling, At Guildhall, 


PON uſury pleaded to an action againſt the defendant as in- Uſury. 
dorſer of a note for 200 J. The caſe was, that Grace took 
the note upon advancing 197 J. when the note had three months to 
run, and at the three months end took another note for 200 J. upon 
advancing 3 J. for other three months. It was inſiſted, that this 
was not uſury, being a purchaſe out and out of the notes : and both 
parties becoming bankrupt, and the commiſſioners refuſing to let 
theſe notes be proved, a petition was preferred to the Lord Chan- 
cellor, who directed an iſſue upon them. And now Lee Chief 
Juſtice held, that this was uſury within the meaning of the ſtatute 
12 Ann. c. 16. which prohibits taking more than 5/. per cent. 
upon any contract directly or indirectly: however he left it to the 
Jury upon the queſtion, whether this was to be deemed a purchaſe or 
a loan; who found it to be the latter, and the defendant had a 


verdict, 


Waples verſ. Eames. At Guildhall. 


HE ſhip Succeſs was inſured at and from Leghorn to the port Infurer is lia- 


of London, and till there moored twenty-four hours in good = — 


ſafety. She arrived 8th July at Freſh-wharf, and moored, but was to perform 
the ſame day ſerved with an order to go back to the Hope to per- 4%&#<vune. 
form a fourteen days quarentine. The men upon this deſerted her, 
and on the 12th the captain applied to be excuſed going back, 
which petition was adjourned to the 28th, when the regency or- 
dered her back; and on the 3oth ſhe went back, performed the 

Vo I. II. 140 quarentine, 
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HE plaintiff recovered in the court of Meudjy in France da- There dall be 
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Michaelmas Term 19 Geo. 2. 
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quarentine, and then ſent up for orders to air the goods. But be- 
fore ſhe returned the ſhip was burnt on 2 3d Auguſt. And now the 
queſtion was, whether the inſurer was liable? 


For the defendant it was inſiſted, that the ſhip arriving and being 
moored on 8th July, and remaining ſo till the 30, here was a per- 
| formance of what he had undertaken, and his riſque ought not to 
be extended to ſo long a time as between 8th July and the burning 


23d Auguſt, 


But it was ruled, that though the ſhip was ſo long at her moor- 
ings, yet ſhe could not be faid to be there in good ſafety, which 
muſt mean the opportunity of unloading and diſcharging, whereas 
here ſhe was arreſted within the twenty-four hours, and the hands 
having deſerted, and the regency taken time to conſider the petition, 
there was no default in the maſter or owners. And it was proved 
that till the fourteen days were expired, there could be no applica- 

tion to air the goods, Wherefore the jury found for the plaintiff, 


Hilary 


vj Hilar * Term 15 


Regis. In B R. 


19 Georgii 2 


Hir William Lee, Kut. Chief Juſtice. 

Hr Martin Wright, Kut. - 

Jir Thomas Deniſon, Rut. >FJuſftices. 
$r Michael Foſter, Kut. TT 
Jr Dudley Ryder, Kut. Attorney Ge- 


.neral. 


The Hon. William Murray, Solicitor 
. Generas. Fo. . 


Watkins verſ. Hanbury. 


paid part of the debt, and gave a warrant of attorney to e 

confeſs a new judgment for the reſt, upon time given him jadzment 
to pay it. This was moved to be ſet aſide, becauſe no attorney without the 
was preſent on the part of the defendant when the warrant was 
executed, according to two ſtanding rules of the court of Car. 2. 
and 4 Geo. 2. the firſt of which indeed ſpeaking of perſons in cu- 
ſtody on arreſts, may extend only to neſue proceſs; but the ſecond 
1s general, and relates to any ſort of cuſtody. But the court held 
the warrant of attorney to be well given, for the defendant had a a 
benefit by it in gaining time, and the ſecond rule muſt be conſtrued 
being in cuſtody as aforeſaid, the only intent of that being, to make---- 
it neceſſary to have an attorney on the part of the defendant, whereas 5 Mod. 144. 
| under the former rule, an attorney for the plaintiff (who was not 
likely to adviſe the defendant for the beſt) was ſufficient, 

4 Vaughan 


T HE defendant being taken upon a capias ad ſatisfaciendum, one in execu- 


attorney. 
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Vaughan verſ. Fuller. In Middleſex. 


If indorſer 1 an action upon 2 promiſſory note by the indorſre againſt an 
pays part of : indorſer, it was proved that the defendant had paid part of the 
on che drawer money. And Chief Juſtice Lee held that ſufficient, to diſpenſe 
is unneceſſary. with the proving a demand upon the maker of the note. | 


Hubbard verſ. Sir Henry Penrice. 


Of common O a mandamus to ſwear the plaintiff church - warden of He. 
_— ton in Middleſex ; the defendant returned, that he was not 
church war- duly elected. And in the courfe of the trial the queſtion was, where 
dens is in the the common right of chufing church-wardens reſts? The plaintiff 
_— inſiſted, it was in the pariſhioners at large as to both, and would 
FY therefore have left it upon the defendant to ſhew a cuſtom, or right 
in the parſon, to name one; and cited Carth. 118. Noy 139. for 

that purpoſe, The defendant on the contrary inſiſted, that of com- 

mon right it was in the parſon and pariſhioners, and therefore it 

hy upon the plaintiff to prove a cuſtom in the pariſhioners to 

chuſe both; and cited Cro. Fac. 532. Co. Car. 551. Ney 31. 

1 Vent. 267, And of this opinion was the Chief Juſtice, and that 

though there are ſome di&ums to the contrary, yet they had never 

been regarded, The plaintift therefore went on to prove a cuſtom 

to chuſe both by the pariſhioners, but failed in it; it appearing, 

that though the parſon had generally lefd it to the pariſhioners, yet 

he had ſometimes interfered. 


A curate may The Chief Juſtice likewiſe held, that a curate ſtood in the place 


chuck wer. of the parſon for the purpoſe of nominating one church-warden ; 


dn, — and Cited 2 Vent. 41. that a curate may make a preſentment. 


Dominus Rex verſ. Margaret Cooper. 


None buta HE was convicted on an indictment for being a common and 5 
en, e bulent brawler, and ſower of diſcord among ft her quiet and honeſt 
wagen by neigen, /e that ſhe harh flirred, moved, and incited, divers ſrifes, 
general words. controverfies, quarrels and diſputes, among His Majefly's liege pe- 
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ple, contra pacim, Ge. 
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It was moved in arreſt of judgment, that the charge was too 
eneral, and did not amount to being either a barretor or common 
ſcold, which are the only inſtances in which a general charge will 
be ſufficient. 1 Sid. 280. 6 Mod. 311. and 2 Roll. Abr. 79. 
2 Mod. Cafes 32. Hawk, 198, 226. and Rex v. Taylor, Mich. 
3 Geo. 2. ante 849. were cited for that purpoſe. SL 


It was likewiſe objected, that if the words did amount to a de- 

ſcription of a ſcold, yet it ſhould be laid to be ad commune nocu- N 
nentum of her neighbours, for every degree of ſcolding is not in- 1 
dictable. N 9 
| „„ Fa 
And the court was of opinion (abſente C. J.) that the judgment | 
ought to be arreſted on both exceptions, for none of the words here 1 
uſed are the technical words, and it muſt be laid to be to the com- i. 
mon nuſance. tl 
Fitzgerald ver}. Plunket.  _.... 5 1 


HE court ſet aſide a judgment entred up on a warrant of No judgment 
J attorney given in Jrelard by the defendant whilſt in cuſtody bit or e. 
on meſne procels at the ſuit of the plaintiff, becauſe no attorgey was rant agreeable 
pretent at the giving it, according to the rule of 4 Geo. 2. and faid 95 _ ren, 19 
that was an univerſal rule, and this plaintiff, if he would make uſe ee Spe 1 
of this court, muſt conform to its rules; comparing it to the caſe of | 


ſtamping foreign deeds before they can be read here. 1 
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William King verſ. the Inhabitants of the- Hundred of 
| Biſhop's Sutton in Hants. 


DV 9 Gee. 1. c. 22. the hundred is made liable for damages Conſtrudion 


ſuſtained by the wilful burning of barns, &c, and it requires 1 gl 
the party injured to give notice within. two days, and within. four * HY 
days after to give in an examination upon oath, whether he kncws the 1 
Ver ſon or perſons that committed ſuch fact, or any of them : and if py 


he confeſſes he knows them, then he is to be bound by recognizance 
— emommmmnm—— 


In an action upon this ſtatute, the oath proved was, that he had 
good reaſons to ſuſpefF the fact was done by Robert Gibbs and Wil 
lam Lang ford, both of ſuch a pariſh. And a doubt ariſing at the 
aſſiſes, whether this was ſufficient or not, a caſe was made and 


twice argued at the bar. | 
Vor, II. 14 P And 


* 
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And upon the ſecond argument the court were of opinion, that 
the examination did not maintain the action. The oath required 
is a condition precedent, and for the ſake of the hundred, and to 
prevent ſcreening the offenders. There is a great deal of difference 
between ſuſpefting and knowing : a man who Ins the offender 
may purpoſely ſtop at the word ſaſpect, to avoid being bound to 
proſecute: and though it would be equivocating, yet it would 
hardly be a perjury aſſignable; it being only a ſuppreſſion of part of 
the truth. He ſhould: have ſaid, I /uſpe# them to be the men, but 
I do not know it, It will be dangerous to let them go out of the 
words of the act; and therefore the defendants muſt have ie Pole, 
and the an, pay the coſts of a nonſuit. 
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1 ve ſ. Sandys. At Guildhall. 


Within what A Banker's note for 500 J. Was paid to the plaintiff after dinner, 
3 _ I who ſent it the next morning at nine, when the banker bad 
be demanded, ſtopt payment: and it was ruled, that there was no laches in the 
Ante 1175. plaintiff, ſo as to fix the lolo · on him; and that in all theſe caſes 

there muſt be a reaſonable time allowed, conſiſtent with the nature 


of circulating paper credit. 


Dick verſ. Barrell. At Guildhall, 


Policy. HE plaintiff inſured intereſt or no intereſt on any ſhip he 
ſhould come in from Virginia to London, beginning the ad- 
venture on his imbarking on board ſuch ſhip; the money to be 
paid, though his perſon ſhould cltape, or the ſhip be retaken, 


He embarked on the Speedwel), but ſhe ſpringing a leak at ſea, 
he went on board the Friendſhip, and arrived ſafe at London; but 
the Speedwell was taken after he left her. And now in an action 
againſt the under writer he was held liable, for the inſurance is on 
| the ſhip the plaintiff ſet out in; and had that got ſafe home, and 

the other been loſt ; the plaintiff could not have recovered upon the 
foot of having. removed his perſon into that ſhip in the middle of the 
voyage. 
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Barjeau verſ. Walmſley, "of 


THE plaintiff and defendant gamed together at tofling up for A parol loan 
1 - five guineas a time. And the plaintiff having won all the 17 = 1 
defendant's ready money, lent him ten guineas at a time, and won rot void, 
it, till the defendant had borrowed one hundred and twenty guineas. 


In an action for money lent, it was inſiſted for the defendant, 
that by the ſtatute 9 Ann. c. 16, the plaintiff could maintain no 
action: for by that act ** all notes, bills, bonds, judgments, mort- 
e gages, or other ſecurities, or conveyances, given, granted, drawn, 
« entred into, or executed, for money knowingly lent and ad- 
« vanced to game with, are made void.” And the borrowing on 
an agreement to pay, 7s a ſecurity, 


But the Chief Juſtice held this was not a caſe within the act, 
for there is not the word contract, as in the ſtatute of uſury: and 
the word ſecurities, as it ſtands in this act, muſt mean laſting liens 1:30 
upon the eſtate. The Parliament rpight think there would be no 1 
great harm in a parol contract, where the credit was not like to 3 
run very high; and therefore confined the act to written ſecurities, 
Wherefore the plaintiff obtained a verdict for 1261. 


Foſter verſ. Wilmer. 
f HE inſurance was from Carolina to Liſbon and at and from An intention 


thence to Briſtol : it appeared, the captain had taken in falt, w deve 
e a does not diſ- 
which he was to deliver at Falmouth, before he went to Briſtol; charge the 
but the ſhip was taken in the direct road to both, and before ſhe underwriters. 
came to the point where ſhe would turn off to Falmouth. And it 
was held, the inſurer was liable; for it is but an intention to de- 


viate, and that was held not ſufficient to diſcharge the underwriter, 


In the caſe of Carter v. the Royal Exchange Aſſurance Company, wi 
where the inſurance was from Honduras to London, and a con- 1 
ſignment to Amſterdam: a loſs happened before ſhe came to the 1 
dividing point between the two voyages, which the inſurer was held 14 
to pay for. | tw 
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Dean verſ. Dicker. 


On a policy | HIS was an inſurance on goods by the Durſley galley, in- 
iatefeſt or no 7 | . 
ray ans ag Sh tereſt or no intereſt, at and from Jamaica to Briſol. In 
captute after her paſſage ſhe was taken by a Spaniſh privateer, and carried into 
_ ort Mores a port in Spain, kept eight days, and then cut out by an 
will he out Eugliſh ſhip. And the plaintiff inſiſting, that this, though on 
the inſurer. goods, was to be conſidered as a wager on the bottom of the ſhip, 
Hevitt v. brought his action as upon a' total loſs, The defendant infiſted, 
Like 5 «on that by the ſtatutes of 13 Geo, 2. c. 4. and 17 Geo. 2. c. 34. this 
a ran. ſhip is to be reſtored to the owners upon paying ſalvage, and con- 
ſequently this is only an average loſs; and the plaintiff can only 
recover upon a total one. But the Chief Juſtice held, that in 
this caſe the plaintiff ought to recover; for his is a wager upon a 
total loſs in the voyage, and here has happened one; for the being 
carried into port and detained eight days makes one, And where 
the policy is intereſt or no intereſt, the proviſions of the acts in 
the caſe of valued policies cannot take place, The act does not 
declare the property is not gone by ſuch a capture, but only pro- 
vides for reſtoring the ſhip to whom it did and ſhall be proved to 
have belonged. He ſaid it might be otherwiſe, where the recapture 
was before the ſhip was carried intra praejidia, or in the caſe of 


goods actually on board, and upon a valued policy. 


Victorin verſ. Cleeve. 


What is de- HE plaintiff inſured on goods in the John and Jane from 
3 I Gottenburgh to London, with a warranty to depart with con- 
voy from Fleckery. In Fuly 1744. the ſhip failed from Gottenburgh 

to Fleckery, and there ſhe waited for convoy two months; on 
21 September at nine in the morning three men of war, who had 

one hundred merchant ſhips in convoy, | ſtood off Fleckery, and 

made a ſignal for the ſhips there: to come out, and likewiſe ſent in 

.a yaul to order them out, There were fourteen ſhips waiting, and 

the John and Fane got out by twelve o' clock, and one of the 

_ firſt; the convoy having failed gently on, and being two leagues 

a head. It was a hard gale, and by fix in the afternoon the ſhip 

came up with the fleet, but could not get to either of the men of 

war for failing orders, on account of the gale of wind. It was 

ſtormy all night, and at day break the ſhip in queſtion was in the 


midſt of the fleet, but the weather was ſo Bad, that no boat could 
1 3 
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be ſent for ſailing orders. A French privateer had failed amongſt 

them all night, and the 22d it being foggy, attacked the John and 
ane about two, who kept a running fight till dark, which was 

renewed the next morning, when ſhe was taken. 15 


For the defendant it was inſiſted, that this ſhip was never under 
convoy, nor is ever conſidered fo till they have received failing 
orders; and if the weather would not permit the captain to get 
them, he ſhould have gone back. But the Chief Juſtice and jury Farſteneau 8. 
were both of opinion, that as the captain had done every thing AN poll 
his power, it was a departing with convoy: and theſe agreements term. Mich. 
are never confined to the preciſe words; as in the caſe of departing 8 _— * * 
with convoy from London, when the place of rendevous is Sbit- e 
head ; a loſs in going thither is within the policy. So the plaintiff 


recovered. 
Tonge vey /. Watts. 


"TD HE plaintiff inſured on ſhip and freight at and from Jamaica Tp _ 
£9 ; A mnip wou 
L to Briſtol. A cargo was ready to put on board ; but the aan, Joſs part 
ſhip being careening, in order for the voyage, a ſudden tempeſt of the da. 
aroſe, and ſhe and many others were loſt. The rigging and parts mages unicls 
| . | — 4 the goods are 
of her were recovered and fold ; and the defendant paid into court on gourd. 
as much as upon an average he was liable to for the loſs of the 
ſhip: but the plaintiff inſiſted to be allowed 600 7. for the freight 
the ſhip would have earned in the voyage, if the accident had not 
happened, But as the goods were not actually on board, ſo as to 
make the plaintiff's right to freight commence ; the Chief Juſtice 


held, he could not be allowed it, and he was called. 


Pariſh verſ. Crawford. 


HE defendant was ſole owner of a ſhip, which he let to one The 8 
Fletcher for a voyage at a certain ſum, and Fletcher was to e _ 
have the benefit of carrying goods. The plaintiff ſent a quantity liable for a 
of moidores, and had bills of lading figned by the captain; and "= ODS 
many of the moidores not being delivered according to the confign- ſhip. 
ment, an action was brought againſt the defendant the owner of 
the ſhip, to make him liable as far as the ſhip and freight was 


worth, according to 7 Geo. 2. c. 15. 
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Eaſter 


Faſter Term 
19 Georgii 2 Regis. In B R. 
Fir William Lee, Kut. Chief Juſtice. 
Hir Martin Wright, Kr. 

Juſtices. 


ir Thomas Deniſon, Kut. 

ur Michael Foſter, Kut. 

Jir Dudley Ryder, Knt. Attorney Ge- 
neral. 5 


The Hon. William Murray, Solicitor 
General. 


——ä— —— — / 


„K 
— — „ c „ 8 — dl 


* 9 * 5 8 — — 2 — 


Holdfaſt, on Tt: nſte Dovwſipg. | _ 
H d 9 the denſe of A 2 v * Z 2 . . HL « 


« « $114 BE 4 GS A * 7 Ef bo - . FPS. 
JECTMENT lands in Cam Ageſbirẽ on the demiſe of on of __u 
Chriſtopher Anſtey D. D. and Mary his wife. And upon a the atteftation 


; : . 14 fa will had 
trial at bar the jury found this ſpecial verdict. ey = 1 


That James Thompſon, Eſq; being ſeiſed in fee of the premiſſes N 
in queſtion, and of ſound mind, ſigned, ſealed and publiſhed a 1 
paper writing purporting to be his laſt will, dated 10 February 1742. 33 
and which is found in haec verba : by this he declares, that he de- _ ZH 
viſes to the defendant the lands in queſtion for life, remainder to his ors 1” OO 
firſt and every other ſon and ſons in tail male, remainder to his 
daughters as tenants in common, with a reverſion in fee to the right 
heirs of the deviſor: then he charges all his real and perſonal eſtate 
with particular annuities and legacies, and particularly an annuity of 
201. per annum to Elizabeth the wife of John Hailes for her life 
and to her ſeparate uſe; and he alſo gives a legacy of 10 J. each to 
John Hailes and his wife for mourning. That to this will ns xe 
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Eaſter Term 19 Geo. 2. 


Carth. 35. 


Show. 18. 
3 Mod. 262. 
Cumb. 174. 


three perſons who ſubſcribe their names as witneſſes, whereof John 
Hailes is one: and that in their preſence, and of no body elſe, te 
ſigned, ſealed and publiſhed the paper writing as and for his laſt 
will ; and they three atteſted the ſame in his preſence, and are all 
three living. They find the identity of John Hales the legatee and 
ſubſcriber, and that E7:zabeth his wife is ſtill living. That the de- 
viſor died 28 May 1743. without iſſue, and ſeiſed as aforeſaid, and 
that Mrs. Anſtey (one of the leſſors) is his aunt and heir at law. 
They find that before and at the time of the trial the defendant 
made a tender to John Hailes of 201. for his and his wife's legacies, 
which he refuſed to accept, and that thoſe legacies are not diſ— 


charged. Then they find the entry and demiſe by the leſſors, &c. 


ſed utrum, &c. 


This cauſe was three times argued at the bar, and this term the 
Chief Juſtice delivered the reſolution of the court. 


The queſtion upon this ſpecial verdi& is, whether in the light 
Hailes now ſtands, he is to be conſidered as a credible witneſs within 
the intent of the ſtatute of frauds? And we are all of opinion he 
is not. 


The right to deviſe in this caſe is not a common law right, it 
being inconſiſtent with the notion of a feudal tenure, MWrigbt's Je- 
nures 174. but it depends upon powers given by ſtatutes, which 
muſt all be conſidered together, as creating one general parliamentary 
rule: the particulars of which are, that it muſt be in writing, ſign- 
ed, and an atteſtation of three credible witneſſes in the preſence of 
the deviſor. Theſe were checks introduced to prevent men from 
being impoſed upon; and certainly meant, that the witneſſes (who 
are required to be credible) ſhould not be ſuch as claim a benefit by 
the will. Though a will may be read, on proof of all the circum- 
ſtances by one witneſs : yet that is upon. a ſuppoſition, there are 


two others, who could be allowed to give the ſame teſtimony, 


If the tender would be equal to the payment of the two money 


| legacies, (as it is not) yet the annuity charged upon the eſtate de- 


viſed would till ſubſiſt; and though it is charged both upon real 
and perſonal eſtate, and the perſonal (which is not found to be ſuf- 
ficient) would be the firſt fund, yet it is for Hazles's advantage to 


enlarge the fund by taking in the real eſtate; and we muſt at law 


conſider the huſband as benefited by the annuity, though given to 

her ſeparate uſe ; for it is his money the moment it is paid into her 

hands, or if not, 1t eaſes him in point of maintenance, 
- 
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Eaſter Term 19 Geo. 2. 
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It was objected, that nothing veſts till the death of the deviſor, 77 
and therefore at the time of the atteſtation he had no intereſt. But „ 
the anſwer is, that he was then under the temptation to commit a 1 oy 
fraud, and that is what the Parliament intended to guard againſt. 1 


5 * 
S 


Another way by which it was attempted to be ſupported is, that . + 
it may be void as to the annuity, but good as to the deviſe to the on 
defendant; which is grounded upon an expreſſion in Carzhew's re- N 43M 
port of the caſe of Hilliard v. Fennings 514. that the will was void [| 1 
quoad the deviſe of lands to the plaintiff. But whoever reads that e 
will from the record will ſee, that there were no other lands deviſed, 63 
and therefore it is equal to ſaying it is void as to any paſſing of WD 

lands; and it was proper to confine the invalidity of it to lands, be- 1 "its 


Tra ig 


cauſe as to perſonal eſtate it was certainly a good will. 
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Conſider what a door this would open to fraud: à man has fout 
eſtates, and is beſet by four, who fraudulently procure a will, Wen 
whereby each has a ſeparate eſtate deviſed to him. If one is allowed n 
to be a witneſs for the other three, they thereby eſtabliſh it for the „ 
whole. In 1 Ld. Raym. 730. it is held, that there muſt be an WEE 
ability as to the whole will, and not as to a particular legacy, In oC | 
the caſe of a will conſiſting of ſeveral ſheets of paper, as 3 Mod. 1 
263. the party benefited in one ſheet, cannot be ſer up to prove {0 
every other ſheet. | 1 


It was agreed, this man could not be examined; how then is 5 . 
he that credible witneſs that the ſtatute requires? £ „ 


The true time for his credibility is, the time of atteſtation ; other- . l 
wiſe a ſubſequent infamy, which the teſtator knows nothing of, . 
would avoid his will. 


And as to what is ſaid in Swinb. 296. it relates only to wills of fi 
perſonal eſtate, and cannot affect the conſtruction of the ſtatute. Fj 


The Digeſt, lib. 28. tit. 1. l. 22. De teflibus, ſubſcriptione, et . $3 
Inis, is expreſs: Conditionem teſtium tunc inſpicere debemus, cum =_ 
ſignarent, non mortis tempore, and ſo is the Code, lib. 6. tit. $3.6. I \: HEB 


We therefore hold this not to be a good atteſtation of a will of 5% 25 Ce. 2. _ 1 
lands; and then the title of Mrs. Anſtey the leſſor of the plaintiff as © * 
heir at law is not defeated by what is ſet up as a will: and conſe- 
quently the plaintiff muſt have judgment. 
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Eaſter Term 19 Geo. 2. 


| 


— 


———— 


Between the Pariſhes of Oſgathorpe and Diſeworth, 


What ontern . Perſon was removed by order of two juſtices of the peace 
are final be- from Diſeworth to Oſgathorpe, which order on appeal was dic. 
n 3 warm ol Mieke 3: at P37 2 e | 
pie charged. He was by a ſecond order ſent from Diſeworth to Oſpa- 
thorpe as a certificate-man; and upon an appeal it was ſtated, 
that the firſt removal was before he became chargeable, and the ſe- 
cond after he became ſo; and the ſeſſions were of opinion, that 
the firſt determination was not final between the pariſhes, and there. 
fore confirmed the ſecond order of removal. 


And it was moved to quaſh theſe two laſt orders, on the autho. 
rity of Salk. 492, 524.. which ſays, a reverſal is final between the 
parties. Sed per curiam, So it would be, if the ſpecial matter did not 
appear ; a certificated perſon cannot be ſent back, until he is actually 
a charge; a removal before is premature. The conſequence of 
which only is, that he muſt be ſuffered to remain till he does 
become chargeable, but not to make a premature removal final for 
ever. The laſt orders muſt be confirmed. 


Dominus Rex verſ. James et al. 


Seſſons has IN DICTMENT at Cumberland ſeſſions for faſtening nets acroſs 
no juriſdiction F the river Eden, contrary to the ſtatute 2 Hen. 6. c. 15. There 
as to new of- a . 3 3 TR. 
fenſes without were many Exceptions taken to it, but the objection for which it 
expreſs words. was quaſhed, was, that the ſtatute * a penalty of 1005. but 
Salk. 680. gives no juriſdiction to the ſeſſions, and they cannot have it without 

: expreſs words, in the caſe of a new created offenſe. 
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Trinity Term 


19 Georgii 2 Regis. In B. R 


Hir William Lee, Knut. Chief Juſtice. 

Fir Martin Wright, Kut. 

Hir Thomas Deniſon, Rut. pFJuſtices. 

$;r Michael Foſter, Kut. 

Fir Dudley Ryder, Kut. Attorney Ge- 
neral. 

The Hon. William Murray, Slicitor 

General. 


Lloyd verſ. Vaughan. 


PON error to reverſe a common recovery ſuffered at the fteyetfones 


grand ſeſſions in Wales 5 Ann. the error aſſigned was, that cannot ou 
error after 


fole, was then under coverture, and died without iſſue in 1739. his title did 
Wherefore the plaintiff, who was the reverſioner, brings the writ not accrue 
of error, The defendant in error pleads a bar by the ſtatute 10 

W. z. c. 14. as not being a writ of error brought within twenty 

years after ſuffering the recovery, To this it was replied, that his 

title did not accrue till 1739, the time of the death of Jane. And 

to this there was a demurrer, and joinder in demurrer, 


After ſeveral arguments at bar, both upon the point of the error, 
and the ſtatute of limitations ; it was this term determined upon the 
latter point, the court ſaying, they had no occaſion to go into the 
other queſtion, being of opinion the writ of error did not lie. 
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And what they grounded this opinion upon was, that the ſtatute 
was made to quiet poſſeſſions, and to fix one certain period, be- 
yond which fines and recoveries ſhould not be impeached : the 
words are expreſs, Twenty years after the rec#very ſuffered, and it 
has not the words that are in the ſtatute of fines, after the titie 
accrued; And though there is a proviſo for perſons under diſabi- 
lities within the twenty years, yet that can only introduce the gif. 
abled perſon, and not one who never was under any diſability, 
The terminus à quo is the ſuffering the recovery, and if we exceed 
it, there will be no end; a reverſioner after an eſtate- tail that ſub- 
ſiſts an hundred years, might at this rate reverſe a recovery ; 
whereas theſe reverſioners were never the object of the legiſlature's care, 
It is enough that he has a chance of the reverſion's falling within 
twenty years, and then he may have error. They ſaid they muſt 
keep to the words, as in 1 Lev. 31. where the courts not being 
open, was held no anſwer to the ſtatute of limitations, as not be- 
ing one of the exceptions in it. Therefore they gave judgment 
that the plaintiff ſhould. take nothing by his writ of error. 


Forteſcue Aland verſ. Maſon, ante 861. 


Where on er- N E defendant in error being come of age, the plaintiff in 
ror from Fe. error took out a ire facias ad audiendum errores in B. R. 
land on a col- . 8 a 

lateral point in England. But it was ruled, that this court could not proceed: 
the judgment for though if they had reverſed the judgment for- the parol to de- 
a _—_— mur, they might then do as the court in Treland ſhould have done, 
mutt be ſent by going on to examine the errors; yet having affirmed their pro- 
back, and ceedings, the record muſt be remitted to the King's Bench in Ire- 
„une land, for them to warn in the heir; elſe it would be judging per 
proceed upon ſaltum of the errors, without the intervention of that court. So the 


It. record was removed by an award nunc pro tunc. 


Moore verſ. Fernyhouth. 


Foes me HE venue was laid in London, and it was moved to change it 
to be chan- into Salgp, upon an affidavit that the cauſe of action aroſe in 
— Denbighſhire, and Salep was the next adjacent Engliſh county. But 
tion ariſes in the court ſaid it could not be done without conſent, And Mx. 
a Helb juſtice Deniſon ſaid it was denied to him Mich. 8 Geo. 2. Lloyd v. 


— Williams. Ld. Raym. 1418. | 


Ds. minus 


Dominus Rex v, The Churchwardens of Weobl y. 

11 Hits 3 

"HE een tvb to grant a enero, direQing to infert No mandamus 
1 particular perſons ih the poot's rate, upon affidavits of their _ =—_ 
ſufficiency, and being leſt. out to prevent their having votes for in ee 
Patliament-men: for that the remedy was by appeal, and this court 

never went further, than to oblige the making a rate, without med- 

dling with the queſtion, who is to be put in or left out; of which 


ths! 172 officers are the proper Judges, ſubje to an appeal. 


++ +» Markham verſ. Middleton 

T* W owed the- plaintiff 33 th . an A ochecary 8. Wit of in. 
bill, and ſuffered judgment to go by default; and the plain- . * 

tiff's attorney, on executing the inquiry, produced the foreman, 2 

who had told him he could prove the bill; but when the jury was 

ſworn, he declined giving any evidence. Upon which the: ſheriff 

was defired to adjourn, which he thought he could not do, and the 


Jury 5 found one penny damages * 


"This was moved to be ſet afide, upon the head of farpiize; and 
miſtake of the ſheriff; upon the authority of Moodford v. Eades, 
(ante 425.) Parry v. Niblett, gs 5 10 Gee. 1.) and Coleman v. 


Mawby, (ante 853.) ee 


The court thought it hard the plaintiff ſhould be paid ſo large a 
debt with one penny, as he would be if this verdict ſtood ; or that 
his caſe ſhould be worſe for the defendant's letting judgment go by 
default: for had he pleaded, the plaintiff could have ſuffered a 
nonſuit. And therefore they ſet aſide this, and Cones. a new writ 
of inquiry, on payment of coſts. | 
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20 Georgi 2 Regis. In B R 


Sir William Lee, ut. Chief Juſtice. 
Hir Martin Wright, Kut. * 
Juſtice 


Hr Thomas Deniſon, Kut. 

Hir Michael Foſter, Kut. 

Fr Dudley Ryder, Kut. Attorney Ge 
ner al. 


The Hon. William Murray, Solicitor 
General. 
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Robinſon waſ. Stone. 


N error from C. B. it appeared to be a an action by indorlee 
of a promiſſory note, indorſed by a woman as adminiſtra- 
trix: a demurrer to the — 5 and Judgment, for the 


An admini- 

ſtrator or ex- 
ecutor may 

indorſe bills ; 
or notes, with- plaintiff, 
in the cuſtom 
of merchants. 


It was objeRed, that an adminiſtratrix was not within the cuſtom 
of merchants in the caſe of bills of exchange. And the ſtatute 
Ann. c. 9. makes notes aſſignable only in the fame manner as 
bills of exchange are. Sed per curiam, We cannot ſay this upon a 
demurrer, It ſhould have been pleaded, or found, not to be 
within the cuſtom: and it is every day's practice, to have indorſe- 


ments made by executors, 
It 


3 


 Michaelmas Term 20 Geo. 2. 
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It was then objected, that there was no profert of letters of ad- Profert, 


miniſtration. Sed per curiam, That is only required, where the he is ne- 


action is by an adminiſtrator, bot not where a third gay only © 
derives through one. The judgment was affirmed, * 
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Caſe of , 8 of Weobly in Herefordſhire 


quaſhed ; one becauſe the perſons appointed were deſcribe 


"HERE were two ſets K overſeers appointed, and both It is not 
4 0 enough that 


overſeers are 


only as principal inhabitants, inſtead of purſuing the words of the gited principal 
ſtatute 43 Eliz. c. 2. which are ſubRantial houſeholders : and the inhabitants. 


other becauſe it only called them ſubſtantial houſeholders, without 
adding there, or in the pariſh; and this too was not in the body of 
the appointment (as it ought to be) but only in the direction at the 
foot of it. 


Lowfield ver. Stoneham, Executrix. At Guildhall, 


PON plene adminiſtravit ta the i was, n Parol evi- 


1000/7. received by the defendant was due to her in her own 


dente not ad- 


mitted to con- 


right, or as executrix of her huſband, and conſequently aſſets. And tradict the 
it aroſe upon the following deviſe, © I give to my loving brother _ of a 
Jahn Stoneham 10001. and in caſe of his death, to his wife wil. 


« Suſanna”, (who was the defendant.) It appeared that John 
Stoneham ſurvived the teſtator; and therefore the plaintiff inſiſted, 
this legacy (which the defendant admitted to have received) veſted 
te in him, and was aſſets in her hands. 


On the part of the defendant it was offered to give in evidence, 
that the er in extremis declared, he meant only to give his 
brother the intereſt of the 1000 /. and that the defendant ſhould 


have the principal | in caſe ſhe ſurvived him, 


This parol evidence was oppoſed by the plaintiff's counſel, as 
beivg contradictory to the plain words of the will. And the Chief 
Juſtice ſaid, it could not be allowed; and that in the caſe of Se/- 
Wn. v. Brown, the Houſe of Lords bad refuſed it, even where it 
Was to ſupport the legal interpretation of the will; and Lord Hard- 
uncle about two years ago held it in the ſame manner in the caſe 
of the Earl of Inchiquin v. Obrian. 


Merryman 
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Merryman verſ. Carpenter, 
practice. HE writ was returnable in Egſter term, and a bail.-bond 


taken; the plaintiff never ſtirred till 24th OHober, and then 

took an aſſignment of the bail- bond: and ſpecial bail being put in 
the next day, the queſtion was, whether on ſtaying proceedings the 
bail- bond was to ſtand as a ſecurity. The defendant inſiſted, it 
ſhould not, becauſe the plaintiff did not deliver a declaration de 
bene eſſe, as he might have done, and thereby quickened the defen. 
dant. But the court held, he was not bound to do ſo; and the 
defendant was in the firſt fault, whereby the plaintiff had loſt a 
trial. So the defendant was forced to conſent, to let the bail-bond 
ſtand as a ſecurity. Ante 814. 


White verſ. Haugh. 

| Sheriff cannot þ 3 E ſheriff had the defendant in execution on a capias ad 
ee, Nag ſatisfaciendum ; and the plaintiff delivered him a habeas cor- 
— pus, in order to remove him into the King's Bench priſon: the ſhe- 
of fees. riff upon this inſiſted to be paid his poundage on the execution, 
ON before he parted with the body of the defendant ; and would have 
diſtinguiſhed this from the caſes in Sa/k. 330, 331, 332. inaſmuch 

as he had here actually executed the proceſs, and thoſe caſes go only 

againſt his inſiſting to be paid beforehand. And that there is nothing 

in the ſtatutes 29 Elig. c. 4. or 3 Geo. 1. c. 15. F. 17. againſt it: 

and offered on payment of his poundage, to bring up the body. 
But the court ſaid, they could not be making bargains with people 

to obey their proceſs, which they would inforce an obedience to, 

and leave the ſheriff to his action of debt for the fees, which was 

his legal remedy: - It went off at laſt, upon the ſheriff's ſubmitting 

to carry him to a Judge's chamber. And Feſter Juſtice ſaid, If he 

was brought to him, he would not turn him over, till the pound- 

age was paid, - „% ĩ ͤ5;5] Ä NP 
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20 Georgii 2 Regis. In B. R. 


Kr William Lee, Kut. Chief Juſtice. 
r Martin Wright, Kut. 

Hir Thomas Deniſon, Rut. O Juſtices. 
Jr Michael Foſter, Kr. 


Hir Dudley Ryder, Kut. Attorney Ge- 
neral. 
The Hon. William Murray, Solicitor 


Gener al. 


Dominus Rex verſ. Sir Robert Cann. 


O ME orders of ſewers having been made upon him, he re- Orders of 
moved them by certiorari. And upon the motion to file, the 2 
. Ice 
commiſſioners offered to try any iſſue the defendant could take thereupon. 
upon them: he refuſed to. come into any iſſue, and the court in- 
clined to grant a procedendo for that reaſon: but upon further con- 
ſideration, they thought they could not refuſe to hear the objections; 
but then they would not file the orders firſt, but debate the objec- 
tions upon the motion to file, ſo as to have it in their power to 
ſend them back again. | 555 


Dominus Rex verſ. the Inhabitants of Polſted. 


PPEAL was made to the quarter: ſeſſions in Suffolk held 1 
7 April 1746. againſt an order of removal. The ſeſſions was ene eue. 


adjourned to 9 April at W oodbridge, where for want of a ſufficient be reſumed. 
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number of juſtices nothing could be done. The 11th of FO 
ſeſſions is held at Tpfwrich, and adjourned to the 14th at Bury 
where the appeal was allowed. ; 


It was moved to quaſh the order of ſeſſions, as made without 
juriſdiction, the ſeſſions ending for want of an adjournment at Mood. 
bridge. And of that opinion was the court, for the words in 2 H. 5. 
c. 4. aud more often if need be, were never confidered as giving more 
than one original feflions in a quarter, but only impowering adjourn- 
ments, The country muſt take notice of adjournments, but are 
not ſuppoſed to expect a new ſeſſions till the uſual time. The order 
of ſeſſions was quaſhed, 


Dayrell verſ. Bridge. 


N a motion for a new trial, the po/fea was brought into 
court; and after the new trial had been denied, the poſes 
Ante 1077, Could not be found. And the court (on debate) ordered a new one 
to be made out from the record above and the aſſociates notes. 


New poſten 


made out. 


Smith verſ. Pelah. At Guildhall. 


HE Chief Juſtice ruled, that if a dog has once bit a man, 
and the owner having notice thereof keeps the dog, and lets 
him go about, or lie at his door; an action will lie againſt him at 
the ſuit of a perſon who is bit, though it happened by ſuch perſon's 
treading on the dog's toes : for it was owing to his not hanging the 
dog on the firſt notice. And the ſafety of the King's ſubjects ought 
not afterwards to be endangered. The ſcienter is the git of the 
action. 


Action for 
keeping a dog 
uſed to bite. 


Elton verſ. Brogden. At Guildhall. 

HE ſhip Mediterranean went out in the merchants ſervice with 

force the ma 1 a letter of marque, and bound from Briſtol to Newfoundland, 
er to go out , | | : 

of the courſe inſured by the defendant. In her voyage ſhe took a prize, and re- 

of the voyage, turned with it to Briſtol, and received back a proportionable part 

it is not a de- . : ei 

be WES of the premium. Then another policy was made, and the ſhip {ct 4 

out, with expreſs orders from the owners, that if they took another C 

prize, they ſhould put ſome hands on board ſuch prize, and ſend 

her to Bri/tol, but the ſhip in queſtion ſhould proceed with the 

merchants goods. Another prize was taken in the due courſe of the 

voyage, and the captain gave orders to ſome of the crew to carry 

the prize to Briſtol, and deſigned to go on to Newfoundland : 8 
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the crew oppoſed him, and inſiſted he ſhould go back, though he 
acquainted them with the orders: upon' which he was forced to 
ſubmit, and in his return his own ſhip was taken, but the prize got 


in ſafe. 


And now in an action againſt the inſurers, it was inſiſted, that 
this was ſuch a deviation, as diſcharged them. But the court and 
jury held, that this was excuſed by the force upon the maſter, 
which he could not reſiſt ; and therefore fell within the excuſe of 
neceſſity, which had always been allowed. The plaintiff's counſel What is not 
would have made barratry of it; but the Chief Juſtice thought it barraty. 
did not amount to that, as the ſhip was not run away with in order 
to defraud the owners, So the plaintiff had a verdi& for the ſum 


inſured, 


Gordon verſ. Morley. 
„„  FAt Quidhall 
Campell verſ. Bordieu. 
N an inſurance from London to Gibraltar, warranted to de- 4 A 
art with convoy; it appeared there was a convoy appointed neral convoy 
for that trade at Sp7head, and the ſhip Ranger having tried for at the hazard 


convoy in the Downs, proceeded for Spithead, and was taken in her ONE Ru” 


way thither. 


The inſurers inſiſted, that this being the time of a French war, 
| the ſhip ſhould not have ventured through the channel, but have 
waited in the Downs for an occaſional convoy. And many mer- 
chants and office-keepers were examined to that purpoſe. But the 
Chief Juſtice held, that the ſhip was to be conſidered as under the 
defendants inſurance to a place of general rendezvous, according to 

the interpretation of the words, warranted to depart with convoy. 
Salk. 443, 445. And if the parties meant to vary the inſurance 
from what is commonly underſtood, they ſhould have particularized 
her departure with convoy from the Downs, 


The juries were compoſed of merchants, and in both caſes found 
for the plaintiffs upon the ſtrength of this direction. 
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Practice. 


Apprentice is 
not bound to 
ſerve the exe - 
cutor of the 
maſter. 


Jr Thomas Deniſon Knt. 


notice of trial to the defendant's attorney, who paid for it. The 


Faſter Term 


In B. R. 


20 Georgi 2 Regis 


Hir William Lee, Kut. Chief 2 
Sir Martin Wright, Kut. 

Juice 
Hir Michael Foſter, Kut. 
Hir Dudley Ryder, Knt. Attorney Ge- 


ner al. 


The Hon. William Murray, Solicitor 
General. 


Thompſon verſ. Tiller. 
HE defendant by leave of the court pleaded non afſumfpſit, 


and the ſtatute of limitations ; and delivered it to the plain- 
tiff's attorney, who made up the iflue, and delivered it with 


plaintiff's attorney finding afterwards, it ſhould have been made up 
with the clerk of the papers, went and paid him his fees, made up 
the record, and went to trial. And the court refuſed to ſet it aſide, 
though the defendant made no defence. For per curiam he was in 
the firſt fault, in not eng. the pleas in the office. 


Baxter, widow and executrix, verſ. Burfield. 


N debt on bond, conditioned for Matthias Anderſon's per- 
formance of the covenants in an indenture of apprenticeſhip, 
whereby he was bound to the plaintiff's teſtator, who was a 
mariner : 


Eaſter Term 20 Geo. 2. _ 


mariner: the defendant pleaded, that Anderſon ſerved faithfully to 
the death of the teſtator : the plaintiff replied, that ſince the death 
of the teſtator, Anderſon had abſented from her ſervice : to which 
there was a demurrer. And after argument at bar, the Chief Juſtice 
delivered the refolution of the court, g. That they were all of 
opinion, the defendant ſhould have judgment; and the executrix 
could maintain no ſuch action. The binding was to the man, to 
learn his art, and ſerve him, without any mention of executors. 
And as the words are confined, ſo is the nature of the contract; 
for it is fiduciary, and the lad is bound from a perſonal knowledge 
of the integrity and ability of the maſter, (Hob. 134. Yaugh. 182. 
3 Keb. 519. and 1 Keb. 820. 1 Sid. 216.) and they denied the 
caſe in 1 Lev. 177. An award (Hil. 8 Ann. Horne v. Blake) that 
an apprentice ſhould be aſſigned, was held void; unleſs there was a 
cuſtom, or the concurrence of the apprentice, And they held, it 
was not material, that according to Cro. Elig. 553. the aſſets were 
liable on the maſter's covenant to maintain, Therefore judgment 


pro def 
Blackbourn ver|. Matthias. 


HE defendant pleaded the general iſſue, but forgot to give Pradice as to 
notice at the ſame time of a ſet off. And upon motion in * {© of. 
time, the court gave leave to withdraw the plea, in order to deliver 
the ſame plea again with a proper notice to ſet off. And faid it 


had been done fo before, Strange pro def. 


Vide poſt. 1271. as to bringing money into court on the ſame reaſon. 


Keen, on the demiſe of the Earl of Portſmouth et al, 


verſ. the Earl of Effingham. 

Fe SL 147 Ege, Þ A. F22. 37. 5430. 

\ N a trial at bar, wherein the validity of two common reco- Where a bad 
veries in 1714 and 1721 came in queſtion, it was ruled by Jed to make 

the court, that though at ſuch a diſtance of time proper tenants to pears, the 
the praecipe ſhall be preſumed, where no deed appears; yet in this court will re: 

caſe, it appearing that there were deeds inrolled for that purpoſe, == Sh 
wherein proper parties did not join, and the uſes were declared ta though to ſup- 
have been warranted by ſuch deeds; the court could not preſume Port an ola 

recovery. 


there were any others. And ſo directed the jury to find againſt the Ante 1129. 
recoveries, which they did accordingly. 


Vo I. II. | 14 U Anderſon 


a tenant ap- ' 
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Anderſon verſ. Baddiſlade. 


Pradlice. N a writ and declaration of this term, and an eight days rule 

to plead given, the defendant at the end of the eight days put 
in a plea in abatement: which the court on my motion ſet aſide, for 
they only gave that time to plead in chief, and never intended 0 
ene the time for a dilatory. 


Dominus Rex verſ. King et al. 


Indigment HE court would not quaſh an indictment opainſt overſees 
2 for not paying over money to their ſucceſſors, as quaſhing was 


not ex ; debito PTR, and this is a growing evil, 


* 


Dominus Rex verſ. 3 Trevilan, Eſq; 


2, Wheth 2 AN inditment for not receiving an apprentice was quaſhed, 

indictable for 

not taking an becauſe it did not appear to be a binding within 43 Els. c. 2. 

. And the court ſaid, that was not barely matter of evidence, but the 

TRE $. * circumſtances muſt be averred. They would not meddle with the 
genera] queſtion, whether an indictment would lie or not, 
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Sir William Lee, Kut. Chief Juſtice. ant! 
Sir Martin Wright, Rut. ON 
Hir Thomas —— Kut. Juſtices. 

Sir Michael Foſter, Knt. 

Hr Dudley Ryder, Kut. Attorney Ge- 
eral. 
The Hon. William Murray, Solicitor --- : 
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N aſſumpſit by original againſt two defendants, the plaintiff Matter that 


ſhewed that he had outlawed. one of them; ang the other rays og 


pleaded in bar, that his partner ſo outlawed was beyond ſea at may be plead- N 
the time of the outlawry, And upon demurrer it was objected, ed er 0 e 
that this could not be pleaded in bar: to which it was W ee — 8 = — 
that it could not be pleaded in abatement, becauſe the defendant ha it is 
could not give the plaintiff a better writ ; and the court would take ra 3 
notice, that it was in the plaintiff's power to prevent its being, a bar, 


by diſcontinuing. — 
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Sed fer curiam, If this matter is ever to be pleaded, there will 
be an end of ſuing partners whilſt any one is abroad, which is often 
the caſe. However it can never be good as a general bar; for 
though the defendant cannot give the plaintiff a better writ, yet he e 
might demand judgment, (if there was any thing in the merits) e 
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A. 


Venue changed Y 
TE. _ N (ante 1258.) I prevailed to have a rule to ſhew cauſe, why 
then. the venue ſhould not be changed from London to Carmarthen ; and 


WM . _—_— : 


Trinity Term 21 Geo: 2. 


8888 


4 


whether the court would (as the record now ſtands) compel him to . 
give any further anſwer. Therefore they gave judgment for the 
plaintiff, 


Tindale ver. Gwynne. ' 


TOTWITHSTANDING the caſe of Moore v. Ferm bes, 


it was made abſolute on an affidavit of ſervice. 


Richardſon ver. Jelly. 
practice. P E R curiani, Where the bail do not apply to ſtay the proceed- 


ings pending error, till their time to ſurrender is out; we will 
not give them any time for that purpoſe, but only four days to pay 
the money in, after the judgment is affirmed.  — XL 


Collier wer. Hague. 


TINO. HE plaintiff on going beyond ſea made an affidavit 4 July 
1744. that the defendant was indebted to him in 277 
16 5. 6 d. for goods ſold and delivered. On this affidavit proceſs 
was taken out ꝙ May 1747. and marked for bail. But the court 
ordered the defendant to be diſcharged on common bail ; for though 
he owed ſo much in 1744. he might not owe it in 1747. And the 
act requires an oath of a ſubſiſting debt at the time of ſuing out the 
proceſs. 


Allam verſ. Heber. 


What is aſſets () N riens per deſcent pleaded, it appeafed that the anceſtor de- 
hy Gyn. viſed the lands to the heir for payment of debts. And the 


court held, that notwithſtanding they were a charge on the land, 
yet the heir was in by deſcent; for the tenure is not altered, Caſcs 
Cited were Salk. 242. Hob. 30. Dy. 124. St1. 148. 3 Lev. 127. 
Mo. 644. Cro. Eliz. 833, 919. 1 Roll. Ab. 626. J. Tutu. 797. 
Cro. Car. 161. 2 Mod. 286. Ld. Raym. 728. And the ſtatute of 
King William only charges other deviſees. 


Trinity Term 21 Geo. 2. 127 


2 


Guy et ux' verſ. Kitchiner et al'. 


N affault and battery, the memorandum: was generally of Mi- pe. at 
chaelmas term, and the fact on ſon aſſault proved, was on a day " 

within the term, vig. 27th of Ocfober. And a caſe being made of 
this, it was held well enough; for the plaintiff needed have given 
no evidence on this plea, unleſs to aggravate damages; and the conrt 
will not nonſuit him, becauſe it is amendable by a new bill. 


* 


Hookin verſ. Quilter. 


HERE were three eounts in the declaration as executrix, and Executor cans 
the fourth was for the uſe and occupation of the plaintiff's _— 
houſe. Judgment by default in C. B. and reverſed on error. For own right. 
per curiam, There being no verdict, we can preſume nothing, but 
that the fourth count is, as it appears, in her own right, which 


cannot be joined with the others ; and the damages are intire. 


Martin verſ. Chauntry. 


H E court held on error from C. B. that a note to deliver What not a 


up horſes and a wharf, and pay money at a particular day, __ 


could not be counted on as a note within the flatute ; and therefore Awe Gag. 
reverſed the Judgment. 


Remington verſ. Stevens. 


T was held, that the ſtatute of limitations may be replied to a ute of li 


plea of a ſet off * fer 


off, 


Tarlton verſ. Wragg. 
; HE court gave leave to withdraw the general iſſue, in order Praftice. 


to bring money into court, and replead it; within the reaſon 
of Blackbourn v. Matthias (ante 1267.) not delaying the plaintiff. 
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Howel qui tam verſ. James. 


Att of grace. N information was filed in the crown-office on 8 Ges. r. 
c. 19. which in caſes of the game gives the penalty between 

the informer and the poor. And the court held, that the crown 

having no intereſt, the defendant could not have the benefit of the 

act of grace, ſo as to ſtay 3 on payment of coſts. 


Harriſon verſ. Bearcliffe et ux. 


ſeme. charged her, and ſaid the huſband muſt lie till he puts in bail 
For both. 1 Lev. 51, 216, and 1 Ven. 49. denied to be law. 


Oates verſ. Shepherd. 


Amendment. HE term in ejectment being near expiring, it was amended, 
| without any conſent, from five years to ten years. 


Gimbart verſ. Pelah. In Middleſex. 
Impounding [ HE defendant juſtified impounding cattle damage feaſant 


in another 
oats docs And on evidence it appeared he put them into the next 


weſpaſſer. 3 Lev. 48. the Chief Juſtice held, it did not make him a treſpaſſer, 
though it ſubjected him to the eb in the ſtatute 1 & 2 Philip 


& Mary, c. 12. Verdict pro def”. 
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NAMES of the CASES. 


The caſes printed in Italic are cited cafes. 


A 


Abbot v. Burton, 
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5 Kent v. Pocock, 1168 
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Jackſon v. Moſes, 1043 | Kildare Lord v. Fiſher, 7I 
James v. Hatfield, 548 King's Bench priſon's caſe, 678 
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Jeffry v. Wood, 439 King v. Morris, 90g 
Jenkins v. Bates, | 1015|King v. Wilſon, - 873 
Jenkins v. Purcell, 707 | King's Norton v. Cambden, 1139 
Jenny v. Herle, 591 | Kinver v. Stone, 678 
Jenys v. Fawler, 946 | Kirton v. Weſton, _ 1156 
Jernegan v. Harriſon, 317 | Kite v. Worceſter Epiſc. 138 
Jewell v. Hill, 499 | Kitſon v. Fagg, _ wo 
Inchiquin v. O Brian, 1261 | Knight v. Cambridge and Dodd, 587 
Incledon v. Duciſſ. Hamilton, 225 Knott v. Long, 1025 
Ingoldſby v. Martin, | 316|Kynaſton v. Shrewſbury mayor, 1051 
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John St. v. St. James, 594. | Ladock v. St. Ennidore, 1164. ! 
Johnſon v. Lancaſter, 576 Lambell v. Prettyjohn, 690 n 
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Jones v. Edwards, 124.1 | Lanbaddock v. Langwined, 114 5 
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2 lhe Lavender v. Oakes, 893 
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Com. Effingham, 1267 Law v. Davis, | 849 
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Lee v. Danby, Page 1090. 
Lee v. Welch, | 793 
Leeds v. Power, 417 
Leehill v. Reynell, 950 
Legliſe v. Champante, 820 
Leighton v. Leighton, 210, 308, 404 
Lekeux v. Naſh, 1221 


Leper v. Germain, | II 


TLeveridge v. Ho ins, 6355 


Lewis's caſe, 404 
Lewis v. Farrell, 114 


Lewis v. Fogg, 944 


Lewis on demiſe Earl Derby v. Wi- 

tham, | 1185 
Lidd v. Rod, 698 
Lidney v. Stroud, 950 
Lilly v. Hedges, 553 
Limehouſe caſe, 391 
Limmington conſtable's cafe, 798 
Liſter v. Baxter, 695 
Little Bitham v. Somerby, 232 
Littlebury v. Buckley, 569 
Little Dean caſe, 555 
Liverpool v. Cancell, Lancaſtr. 151 
Lock v. Major, 533 
Lock v. Wright, 569 
Lockhart v. = VR 35 
Lockey v. Dangerfield, 1100 
Lockyer v. Savage, 947 
Loddington v. Kyme, 804 
Lomax v. Holmden, 940 
London Biſhop v. Mercers Co. 925 
London city v. Clarle, 659 
Long v. Beamont, 41 
Long v. Buckeridge, 106 
Long v. Miller, 1192 
Lorimer v. Holliſter, 693 
Loving v. Avery, 917 
Lowfield v. Bancroft, 910, 934 
Lowfield v. Stoncham, 1261 
Loyd v. Lee, 94 
Loyd v. Williams, 1258 
Led v. Vaughan, 5 1 
Lucas v. London, 958 
Ludlam v. Lopez, 529 
Ludwell v. Hole, 696 
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M. 
Macarty v. Barrow, 949 
Macdonnell v. Welder, 550 
Maccleod v. Snee, 762 
Maidſtone v. Dething, 39} 
Maidſtone v. Hedcome, 1233 
Mallory v. Jennings, | 878 
Man v. Man, | 905 
Manwaring v. Harriſon, 508 
Manwaring v. Sands, 706 
Margarets St. v. St. Martins, 924. 


Marks v. Marks, 129 


Markham v. Middleton, 1259 
Marlborough Duciſſ. v. Widmore, 890 
Marriott v. Marriott, 666 
Marſh v. Chambers, 1234 
Marſh v. Yellowley, 1106 
Marſhall v. Cope, 917 
Marſhall v. Riggs, 1162 
Marſham v. Gibbs, 1022 
Marten v. Jenkin, | 1 
Martin v. Chauntry, 1271 
Martin v. Davis, 914 
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Martin v. Pritchard, 022 
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Martin v. Wyvill, 492 
Mary St. v. St. Lawrence, 411 
Mary Colechurch v. Radeli fe, 594 
Maſſa v. Dawling, 1243 
Matthews v. Spicer, | 806 
Mattiſon v. Allanſon, 1238 
Maud v. Branthwaite, 943 
Maundy v. Maundy, 1020 
Maurice St, v. St. Mary Calendar, 1014 
May v. Lewen, 509 
May v. May, 1073 
Maylin v. Bus, 809 
Mayne v. Somner, 814 
Mayo V. Archer, 513 
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Mead v. Hamond, 
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925 
Mercers of Cheſter v. Booker, 639 
Merret v. Rane, ? 458 
Merrifield v. Berry, 765 
Merrill v. Jocelyn, 317, 699, 714 
Merryman v. Carpenter, 1262 
Michael St. v. St. Matthew, 831 
Michael St. v. Nunny, | 544 
Middleton v. Croft, 10 56 
Middleton v. Price, 1184 
Milb roch v. St. John's, 831 
Mills v. Bond, 399 
Mitchell v. Reynolds, 740 
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Moody v. Thurſton, 304, 481 
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Moore v. Goodright, | 899 
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Morgan v. Williams, 142 
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Morris v. Lee, 629 
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Morris v. Nixon, 144 
Morſe v. Roach, 961 
Mountacue counteſs v. Maxwell, 236 
Mountcan v. Wilſon, 568 
Murray v. Thornhill, 717 
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Muſgrave v. Bovey, 940 
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Muttit v. Denny, 807 
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Needham v. Grano, 
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Newman v. Holdmyfiſt, 54 
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1 694 
Norcott v. Orcott, | 650 
Norcroft v. Matthews, 727 
North v. Wiggins, 1068 
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Northampton mayor v. Ward, 1 
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Nutkin v. Robinſon, 974. 
Nutton v. Crow, 316 
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Oates v. Shepherd, 
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4 Openkeimer v. Levy, Page 1 1082 Peterborough v. Atkins, Page 310 
ö | | Oſborn V. Guy' 8 hoſpital, 728 Pew v. Creſwell, 1013 
4 | Oſgathorppe Y. Diſeworth, 1 6 eon V. Bladwell, 242 
4 Oſgood v. Lyon, 1216 Peyton v. Burdus, 1100 
4 Otway v. Ramſay, 1090 | Phillips v. Biron, 509 
A Overton v. Steventon, - 3, 90, 878| Phillips v. Knightley, 90} 
1 Ovingdon v. Northoram, 1132 Phillips v. Smith, 130 
i Ovington v. Neal, 819 Phillips v. Wood, 1900 
i 0 I Phillybrown v. Ryland, . 624 
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1 Page v. Page, 820 | Pierce v. Hopper, 249 
4 Page v. Round, 113 Pike v. Badmering, 1096 
i Paine v. Maſters, 573 Pitt v. Coney, 476 
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4 Palnier v. Ekins, 817 Pitts v. Carpenter, 1191 
iq Palmer v. Exon Epiſc. 576 Pitts v. Evans, 1109 
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L Parminter's cafe, 307 | Powel v. Hord, 050 
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Peele v. Capel, 534 Radley v. Rudge, 738 
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Peter St. v. Goolaſton, 1232 | Read v. Chambers, Ia 
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Read v. —_— ; page 199 Rex v. Boſworth, So Page 1112 
Read v. Waldron, 23805 Bovindon inhabitants, > 002 
Real v. Macky, e Boyles, l 
- Reeve v. Trindal, e Bride well inhabitants, 91 
Regula generalis, ';. mos Bridgman, | >" 202 
Rejindoz V. Randolph, „„ Brightwell inhabitants, 8 3, 878 
Relf's caſe, 1 Brotherton, "= 202 
Remington v. Stevens, 55 Broughton, e 
Rex v. Acton, oy 851 Browne, 811 
Aldenham pariſh, 1 Bryan, 860, 1101 
Allington, 678 Buck, | * "099 
All Saints nhobfrants 11 Buckland inhabitants, 413 
 Almanbury inhabitants, 90 Burchett, 8 
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Armſtrong, "4, £108 oo Ro» t 
Arnold, 101 Butcher, "447 
Athoe, 153 Butley inhabitants, 1077 
Azire, 633 Calcutt et Monk, "809 
Badouin, 1044 Cambridge Univerſity, &. 557 
Bailey, „ Cann Sir Rob. „ 
Baines, 998 Canterbury mayor 647 
Bainton, | 1088 Carliſle city, 2 
Baker, 316, 1240 Carpenter, 1039 
Bambridge, 1231 Carter, 442 
Barber, 444 Catherall, 900 
Barnes, 458, 917 Caywood, 472 
Bartlett, 983 Chandler, _. 264, 612 
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Bentley, 479 Clarke, 104, 26 5, 1216 
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Betts, 4 686 Clerk, 22 
Bicham inhabitants 411 Collingburne, — 
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Rex v. Crofts, Page 1120 | Rex v. Gapp, Page 4 
oke, 2 | 901 Gardner, 9 | 1098 
| Curl, 788 George, 309 
ip Dalton; . 91 I Gery, 994 
5 Daſey, | 920 Gibbs, 497 
| Darke , Gibſon, 88 
Davis, 103, 945, 1048] Sill, 143, 190 
q Davis et Goſling, 1050 | Glaſſenby inhabitants, 1009 
| 1 Dawbeny, | e 96 Goudge, | 1213 
| Dawſon, | 19 Grant mayor of Taunton, 120 
4 Dempſon, >a Gray, | 481 
1 Dixon, onry-- Great Bedwin inhabitants, 1158 
1 Dorcheſter Juſtices, 393 Green, 67, 527, 107 
1 Dover mayor, &c. 407 Green et Roper, £ 1072 
4 Drew, 404 Greenhaw, „ 
1 Dublin dean, &c. 536 Greenwood, . 2148 
1 Ear], 7 309, 8744 Groſvenor, 1 x94 
4 Eaſirian, 1013 Gumley, 811 
d | Eaſt-bridgford inhab. 1115. Gunſton, 583 
A Eccles inhabitants, 0 Gwyn Major. de Chriſt-church, 
4 | Eckerſhall inhabitants, 944 401 
| Edwards, : ou! Haddock, 1100 
3 Elderton, 1190 Hales, 816 
4 Elerd, = Hales-Owen inhabitants, 99 
A Ellames, 976 Hall, | 41 16, 789 
i Elliot, 786 Hamond, 44 
Ellis, i 994, 1104 Hamworth inhabitants, qgoo 
Elwell Bart. 794 Harcourt, | 52 
England, 503 Hare et Mann, 146, 266 
Effex commiſſioners ſewers, | Harland, „ 
202+. Harvey, 547 
Eyre, 43, 155, 1067, 1189 Harwood, 1088 
Fane, 190 Haughton inhabitants, 83 
Farewell, 1209 Hawks, | 858 
Fller, 496 Hayes, 843 
Fiſher et Saunders, 865 Hayward, 68 
Fletcher, 633, 1166 1 3 
Foley et Harley, 52 1 „ 
Ford, 5557 9 990 1130 Hebden, 1109 
Fox, | 7 652 Helling 8, 476 
Franchard, I FP 121 3 Helſton mayor, 555, 677 
Francis, 1015 Hendricks, | 1234 
Frederick et Tracy, 17 195 
Freeman, 1226 Hertford recorder, 678 
Furneſs, 264} . Heflop, 974 
Gage, e Hill, 790 
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Hudſon, 


| Lawley Lady, 


Page 263 
Hodſon, 921 
Hooden, = "FLOY 
Hooper, 919 
Hornſey inhabitants, 182 
Hor well, 998 
Hotch, 552 
How, 699 
6 
Huggins, . 
Hulſton, 621 
Hunt et al', 42 
Hyworth inhabitants, 10 
James, 679, 1256 
Jeffries, 
Jeffs, 

Jenkins, 
Jennings, 920 
Jocamb, 953 
Johnſon, 261, 579, 644, 824, 
1000 


185, 474, 704, 1146, 


1161 


1050 


Jones, 


Iſlip inhabitants, 423 


Ivinghoe inhabitants, 90 
Keat, 950 
Kelley, 
Kimberley, 
King, 496, 1098, 1268 
Kings Langley inhabitants, 63 1 | 
Kingſton mayor, 578 
Kinnerſley et Moore, 193 
Lambeth inhabitants, 525 
Landaff Biſhop, 1006 
Landen, 443 
904 
698 
142, 302 
630 
| 70, 704, 335 
Liſle, . 1090 
Liſter, 478, 788 
Litchfield and Coventry Biſhop, 
1023 
Little Dean inhabitants, $555 
Lloyd, 990 


Leofield inhabitants, 
Leonard, 
Leonard St. 


Lewis, 


| Rex v. Loggen et Fr oome, 


124, 125, 440 
984 


5330 
848 


Page 73 
1113 
920 
937 
637 


( 
1048 


London city, 
3 
Lowfield, 
Lowther Sir William, 
Luckup, 
Lundvy, 
Mackintoſh, 300 
Madley inhabitants, 1193 
Magrath, 1242 
Maidſtone mayor, &c. 539 
Malland, 828 
Malmfbury intabitants, 739 
Mann, 749 
Marriot, | 66 
Marſhal, 921 
Mary St. in Marlboror oh, 700, 
| 932 
Mawgridge, 771 
Melling, „ 
lendez, "7? 
Middleſex Juſtices, 1025 
Miden. Epiſc. 62 
Miller, 1103 
Minchinhampton inhabitants. 
874 
Minify, 642 
Moiſe, 595 
Monkhouſe, I 164. 
Moore, 946 
Moravia, 1166 
Morgan, I 5455 1049, 1066, 
1215 
Morris, 
Morpeth ballivos, 58 
Motherſell, 93 
Munden, 
Munnery, = 
Munoz, | 1127 
Nathan, | 880 
Newcaſtle hoſtmen, 
Newens, 1104 
Newton, 
Nicholls, 12277 
Nicholſon, 209 
Nixon, e 
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Rex v. North, Page 140 
Norton inhabitants, 831 
Norwich major. &c. 55 


Norwich, dean, &c. 159 
Norwich city inhabitants, 177 


Roper, Page 1072 


 Skingle, 100 


Y 


Nunez, 1043 
Obrian, | I 144 
: Olave St. pariſh, 51 
Oneby 7600 
Oſſulſton, 1107 
Pappineau, 686 
Paris, 1043 
Pariſb, 3 7 
Pattle, 1 
Pearſon, 1100 
Peckham, 475 
Penrice, | 1235 
Percivall et al', 50 
Perſehouſe, 146, 153 
Peter St. Par. Oxon, 524 
Petham inhabitants, 1147 
Pewtreſs, 1026 
Philips, 261, 394, 921 
Pocock, 1157 
Poland, 49 
Pollard, 1102 
Polſtead inhab. LL 
Popplewell, 686 
Portſmouth inhabitants, 746 
Powell, 8, Jt, 702 
Preſton inhabitants, 1040 
Puſey, N 
Read, 789 
Reader, 5 
Reaſon et Tranter, 499 
Reeks, 716 
Revel, 420 
Reynell, 1161 
Rhodes, 703, 728 
Ridpath, | 968 
Rabe, 999 
Roberts, 266, 608, 937, 1208, 
1214 
Robins, 1069 
Robbiſon, 1 
Roe et al', 117 


Rufford inhabitants, 512 
Rutter, N 143 
Saliſbury Sarah, 547 
Saunders, 

Scott, 

Seaward, 

Sergiſon, 

Sewers commiſſioners, 
Sheldon, 

Sherburne inhab. 
Sherrard, 

Shrewſbury Juſtices, 
Sidney, 

S1mmonds, 871 


Simpſon, 44, 104, 475, bog 


Smith, 126, 265, 307, 704, 

934, 946, 982 
Soley, 018 
Solgard, 1097 
Solomon Nathan, 880 
Somerſetſhire Juſtices, 992 
South-marſton inhabitants, 189 


Sparling, 497 
Sparrow, 1121 
Stapleton, 443 
Steward, 701 
Stoughton, goo 
Street, 78d 
Stroud inhabitants, 315 
Sundriſh inhabitants, 983 
Sutton, 1074 
Taunton, 663 
Taunton mayor, 120 
Taylor, 849, 1107 


Telſcombe inhabitants, 314 
Tenant, 716 
Thame Guardian' Eccl', 115 


Theed, 43, 608, 919 
Thomas St. Pariſh, 745 
Thompſon, 44. 
Tilly, - 818 
Tod, $30 
Travers, 700, 749 


Trevilian, 1268 
Rex 
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Rex vb. 


Warminſter inhabitants, 


Reynolds v. Clarke, 


J 


Unitt, 


Ward, 


Wombwell, 


Page 22 5 
71> 139, 1219 


Tucker, 


Turner, 


Vandeleer, | 69 


760 
630 
481 


567 
816 


Vanderplank, 
Venables, 
Vincent, 


Upton, 
Utoxeter inhabitants, 932 
Wakefield, 69, 644 
Walthamſtow inhabitants, 102 
893 


Ward John Eſq; 747 


Warne, 644 
Warner, 644 
Warre, 698 
Watkinſon, 1122 
Webb, 1068 


Welbeck inhabitants, 1143 
Wells, 


549 
Weobley churchwardens, 12 59, 

1261 
Weſtbeer, 1133 
Weſton, | 623 
Weſtwood inhabitants, 73 
Whaley, 1139 
White, 1220 
Whitlock, 263 
Wildman, 879 
Wilkins, 624 
Williams, 677 
Wilts com”, 102 
Winteringham, 1 
Witham inhabitants, 142 
968 
Woodfall, 1131 
Woodham, 828 
Woolſtanton inhabitants, 1110 
Woolſton, 834 
Wright, 915, 1041 
Wych, 872 
Wykes, 1092 
Wynd, 834 
Wyndham, 2 


470. 


Reynolds v. Thorpe, 
Rice v. Oatfield, 


ſon, 


Richardſon v. Jelly, 
Rig v. Wilmer, 

Right v. Hamond, 
Rios v. Belifante, 
Ritſon v. Francis, 
Rivers v. Lite, 

Rivet v. Cholmondley, 
Road v. North Bradley, 
Robins v. Sayward, 
Robinſon v. Davis, 
Robinſon v. Green, 
Robinſon v. Groſcourt, 
Robinſon v. Nicholls, 
Robinſon v. Stone, 
Robinſon v. Tonge, 
Robinſon v. Webb, 


Rogers v. Birkmire, 
Rogers v. Loyd, 
Roper”s caſe, 

Roſs v. Cloſe, 

| Rowland v. Exon Decan, 
Ruding v. Newell, 
Ruſdell v. Carneſs, 
Ruſh v. Baker, 

Ruſſell v. Boheme, 


Rutherford v. Scott, 


Rutter v. Redſtone, 
Ryley v. Hicks, 


8. 


Sale v. Crompton, 
Saltern v. Wynne, 


Sanderſon v. Brignall, 
Sanderſon v. Claggett, 


Sands v. Breeks, 


634 


Richardſon v. Atkinſon, 


Rochtſchilt v. Leibman, 


Ruſſel v. Martin and Thorpe, 
Rutland Duke v. Hodgſon, 


Sacheverell v. Sacheverell, 


Saluſbury Cotton v. Davis, 


Page 796 


1095 


Rich on dem. Lord Cullen v. John- 


1142 
570 
1270 
097 
427 
1209 
977 
1130 
1202 
1168 
441 
526 
574 
075 


1 


1260 
979 


469 
836 


1040 
201 


286, 294, 369 


1096 


450 


983 
568 
996 
1127 
583 
936 
777 
837 
651 
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Sargent v. Reed, Page 1325 Smith 8 caſe, Pate 992 
Sarrot v. Fielding, 244 |Smith v. Abbot, 1152 
Savage v. Dent, 1064. [Smith v. Bouchier, 993 
Savil v. Kirby, 1100 Smith v. Carr, 1104 
Scarborough corporation caſe, 1180 [Smith v. Clarke, 1130 
Schriven and Turner s caſe, 832 [Smith v. Crabb, 1149 
Scotton v. Scotton, 235 [Smith v. Dudley, 1102 
crimſhire v. Alderton, 1182 Smith v. Dunce, 1048 
Seaford v. Caſtle-chutch, 1022 Smith v. Fuller, 786, 1151 
Seagood Y. Neale, 426 Smith v. Gibſon, | 1045 
Seaman v. Fonereau, 1183 Smith v. Glaſs, 545 
earle v. Lord Barrington, 826 [Smith v. Hixon, 977 
Selby v. Ruſſell, g03 Smith v. Huggins, 1142 
Selwin v. Brown, 1261 [Smith v. Key, 638 
Serocold v. Hampſon, 1178 [Smith v. Maſon, 816 
Seymour v. Day, 899 Smith v. Nicholſon, 1186 
Shadford v. Houſton, 317 [Smith ex dim, Dormer v. Parkhurſt, 
Shank v. Payne, 033 | 1105 
Shaw. v. Weigh, 7983 |Smith v. Pelah, 1264. 
Sheather v. Holt, 531 [Smith v. Potter, 415 
Sheepſhead v. Melbrun, 1225 Smith v. Smith, 955 
Shelburne v. Stapleton, 615 Smith v. Triggs, 487 
Shelley v. Maſon, 449 Snow v. Como, 507 
Shelling v. Farmer, 646 |Somerſet Duke v. France, 654. 
Shepherd v. Oakes, 893 Soreſby v. Sparrow, 1186 
Shepherd v. Shorthoſe, 412 South v. Jones, 245 
Shepley v. Marſh, 1131 Southerton v. Whitlock, 699 
Shere v. Brown, 228 |Southouſe v. Boak, 1216 
Shergold v. Holloway, 1002 South-Sea Comp. v. Duncombe, 919 
Sherman v. Alvarez, 639 South Sydenham v. Lamerton. 57 
Shirt v. Carr, 929 Southwould v. Yoxford, 1127 
Short v. King, 681 [Sparrow v. Carruthers, 1236 
Shrewſbury gaoler's caſe, 532 Squire v. Archer, 906 
Shuttleworth v. Bravo, 50% Stafford v. Forcer, 22, 807 
Shuttleworth v. Pilkington, 1155 Stafford v. London civ. 
Sim's caſe, 1:07 Stamma v. Brown, 
Siſney v. Nevinſon, 699 Stanton v. Smith, 
Skinner v. Rebow, 919 Starling's caſe, 
Skipp v. Hooke, 1080 |Stead v. Lateward, 
Skipwith v. Green, 610 Steele v. Manby, 
Slater v. Swan, 872 Stephens v. Greenland 
Slaughterford's cafe, 855, 1204 Stephens v. Haughton, 
Slicer v. Thompſon, 1156 |Stevenſon v. Neviſon, 
Smalley v. Kerfoot, 1094 Stewart v. Smith, 
Smallwood v. Vernon, 478 |Stibbs v. Clough, 
Sinalt v. Whitmill, 1054 Stiles v. Mead, 
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| Stoke Prior v. Grafton, Page 107 I 
Stone v. Atwoll, „ 
Stone v. Lingwood, 651 


Stonehouſe v. Ewen, 874 


Stonehouſe v. Mullins, = 
Story v. Atkins, -" "I 
| Stoughton v. Reynolds, 1045 
Stratford v. Neale, 482 
Stratton v. Burgis, 114 
Street v. Hopkinſon, 1055 
Strode v. Palmer, 105; 537, 541 
Strong v. Howe, e 
P 1162 
. Strutville v.— 80 
Studley v. Sturt, 782 
Stutter v. Freſton, — 
Suell v. Timbrell, 643 
Sullivane v. Seagrave, 695 
Sumner v. Acton, 483 
Summer v. Ferryman, 917 
Sutton v. Bryan, | 726 
Swaine v. De Mattos, "$80 
Swayne v. Wallinger, — 
Sweetapple v. Goodfellow, 867 
Sword blade comp. v. Dempſey, 892 
Syderbottom v. Smith, 649 
Symes v. Oakes, 893 
Symonds v. Parmenter, 1269 


. 
Talbot v. Hubble, 1154 
Tarlton v. Wragg, 55 
Tarrant v. Mawr, 576 
Taylor v. Dobbins, 399, 5 12 
Taylor v. Hall, 1189 
Taylor v. Lake, 1. 575 
Taylor v. Lowe, = 
Taylor v. Raymond, 895 
Taylor v. Waſteneys, 1218 
Teelby u. Willerton, 77 
Tench v. Dalton, F 
Teſhmaker v. Edmonton hundr. 406 
Thatcher v. Stevenſon, | 144 
Theed v. Lovell, 1103 
Thomas v. Biſhop, + 955 
Thomas v. Porter, 5 
Vo. II. 


Thompſon v. Batty, 
Thompſon v. Berry, 
Thompſoti v. Tiller, 
Thornby v. Fleetwood, 
Thornton v. Barnard, 
Thornton v. Moulton, 
Thrale v. Vaughan, 
Throgmorton v. Smith, 
IThruſtout v. Grey, 
Thruſtout v. Peake, 
Thruſtout v. Troubleſome, 
Tildon v. Wheadon, 

Tindale v. Gwynne, 
Tippin's caſe, 

Tipping v. Smith, 
Titchbourn v. White, 
Tito v. Duthy, 

Titus v. Lady Preſton, 
Tod v. Stoakes, 

Toephen v. Elbing, 

Tomlin v. Purlis, 

Toms v. Mytton, 

Tonge v. Watts, 

Torrent v. Burley, 
Tottenhoe v. Newton Long ville, 
Towers v. Oſborne, 
Townſend v. Duppa, 


* 


Townſend v. Thorpe, 


| Tremain's caſe, 


Trevivian v. Lawrence, 
Trinity v. Shoreditch, 
Tryon v. Carter, 
Tucker v. Stevens, 
Tucker v. Walter, 
Tuckerman v. Jeffery, 
Tully v. Sparkes, 
Turner v. Criſp, 
Turner v. Goodwin, 
Turner v. Mead, 
Turner v. Schomberg, 
Turner v. Triſby, 
Turner v. Turner, 
Turner v. Warren, 
Turton v. Benſon, 
Turton v. Hayes, 
Turvil v. Aynſworth, 
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555 
1266 
318 
809 
1 
1190 
932 
1056 
12 


1099 


Ef 
1270 

100 
1024 


145 


1203 
652 


647 
678 


1177 


744 
1251 
715 
477 
506 
610 
770 
168 
209 
10 
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15 
867 
827 


459 


410 
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by o ih Watkins v. „ Parry, Page 5 ia 
. V. Weaver v. Burrows, No 5 
Valentine v. Fawcett, Page 1021 | Weavers comp. v. F orreſt, 1232, 1241 
Valliant v. Dodimead, 1221 | Webb v. Holt, 1234 


Vandeput v. Lord, 
Vane Lord's caſe, 

Vat v. Green, 
Vaughan v. Browne, 
Vaughan v. Evans, 
Vaughan v. Fuller, 
Vergen's bails caſe, 
Vernon v. Goodrick, 
Vernon v. Jetterys, 
Vicars v. Worth, 
Vice v. Burton, 
Victorin v. Cleeve, 
Vincent v. Preſton, 
Underhill v. Durham, 
Underwood v. Hewſon, 
Underwood v. Parks, 
Unwin v. Kirchoff, 


W. 
Wainwright v. Bagſhaw, 


Waldron Clerk of the crown-office's 


caſe, 
Walker v. Egerton, 
Walker v. Kearnſey, 
Walker v. Robinſon, 
Wallis v. Scott, 
Wallis v. Smith, 
Walmſley v. Roſon, 
Walrond v. Franſham, 
Malter v. Stokoe, . 
Wannell v. London Camerar', 
Waples v. Eames, 
Waring v. Dewberry, 
Warneford v. Warneford, 
Warren v. Conſett, 
Warren v. Ivie, 


—— — ——UUU— «c 2 


78 Webb v. Punter, 

| Webb v. Thompſon, 
Webb v. Turner, 
Webb v. Urlin, 
Wegerſloff v. Keene, 
Welder v. Buckland, 
Mellell v. Glover, 

5 Welſh v. Craig, 
Weobly overſeers caſe, 
Weſtbrooke v. Strutville, 
8g1 | Weſtcombe v. Jones, 


1250 Weſtham v. Chiddingſtone, 683 
303 | Weſt-India Comp. v. Van Moſes, 612 
1005 Weſtminſter coroner's caſe, 1073 
596 | Weſton v. Poole, 1050 


1200 Whaddington v. Tedford, 
1215 Wharton v. Richardſon, 
| Ybeeler v. Cantuar. Archie, 
Wheeler v. Thomſon, 
974 White v. Cleever, 
White v. Graham, 
1126 White v. Haugh, 

50 White v. Holland, 
1148 White v. Montgomery, 
1232 White v. Smith, 

88 White v. Woodhouſe, 


1027 Whitechurch v. Whitechurch, 619 
1210 Whitehead v. Barber, 248 
1219 | Whitlock v. Humphreys, $49 
607 | Whywall v. Champion, 1083 
675 Wiar « v. Smith, 114 
1243 Wickes v. Strahan, 1157 
971 Wickham v. Hobart, 1065 
704 | Widarington v. Charlton, 155, 989 


7781 Wigmore v. Alvarez, 
998 Wigan rector's caſe, 


Warren ex dim. Webb v. Greenville, | Wigley v. Morgan, 


Warrener v. Giles, 
Warwick borough caſe, 
Waters v. Ballentine, 
Watkins v. Hanbury, 


3 


1129 Nen v. Mullens, 
954 Wilborn v. Cuddy, 


991 Wilcocks v. Huggins, 
4174 Wild v. Sands, 
1245 Wilder v. Handy, 


1217 


109 5 


| 1093 


1262 


1207 


1049 
1226 


ET 
Wilkins 


40¹ 


1044 
214 
611 

8 
680 
1261 


79 


1014 
1075 
957 
707 


681 


827 


737 
1198 
1232 


787 


797 


71 8 I 


7 T ABLE E of: the Names off the Caſes. 


Wilkins v. Brown, 


Wilks v. Eames, 
Williams v. Brown, 


Williams v. Jones, 
Williams v. Maſon, 
* v. Ogle, 


Willing v. Goad, 


Willoughby v. Dixey, 101 Wright v. Canning, 


Wilſon v. Carter, 
Wilſon v. Croſs, 
Wilſon v. Poulter, 
Wilſon v. Rogers, 


Wilſon v. Wilkinſon, 
Windham v. Withers, 515 
Windmill v. Cutting, 
Windſor v. White Waltham, 186 Vates v. Boen, 

Wingham v. Sellindge, 1199 | Yeatman v. Muſton, 
Winkworth v. Clarke, 735| Yeo v. Leman, 

Winter v. Lightbound, 301 | Yorkſhire com. ſewers caſe, 


Winter v, Slow, 


Wilkinſon v. Lutwidge, 
Wilkinſon v. Myer, 
Wilkinſon v. Poole, 
Wilks v. Broadbent, 1224 | Woodford v 


illiams v. Oſborne Lady Bridget, 80 


Page 1220 Withers v. Wing | 
Wilkinſon V. Kitchin, 916 Woadſon v. Nawton, 
048 Mood ex dim. Cowhurſt v. 


585 


Page 309 


797 | Woodcock v. Elpington, 
. Eades, 


1080 | Woodward vs. Robinſon, 


996 | Wookey v. Hinton, 


1049 | Worden v. Worden, 
644 | Worley v. Glover, 
889 | Worrall v. Bent, 


909 Wray v. Liſter, 


Williams v. F owler, 407 | Woollaſton v. Walker, 
Williams v. Johnſon, 504 | Woolley v. Briſcoe, 


Wraight v. Kitchingman, 


1201 Wright v. Penhurſt inbab. 


523 Wyatt v. Eſſington, 
794, 8 59] Wyatt v. Winkworth, 
1242 Wynne v. Middleton, 
783 | Wyvill v. Stapleton, 


878 | Young v. Holmes, 
| 


ERRATA. 
Page 508. Line 5. for plaintiff read defendant, 


191 . 


777 


Marti mer, 


1107 
6 


425 


302 


470. 


917 
554 
972 
877 
835 
197 


1110 


807 
138 
637 
810 
1227 
615 


1104 
973 
1191 
6og 
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OF THE 


PRINCIPAL MAT TERS. 


Abatement. 
ROCEEDINGS in informa- 


tion of quo Warranto do not a- 
bate by death of the King. 
| Page 782 

The King's writ of error in quare im- 
pede abates by his death, 843 
Prohibition at the ſuit of huſband and 


wife does not abate by the death of | 


the huſband. ' —--::. 1063 
Coverture of the defendant after action 


brought cannot abate the plaintiff's 
ſuit. os 
Plea in abatement muſt come in within 
the firſt four days. 419 
Affidavits are requiſite to a plea in a- 
batement in the crown- office. 1161 


Plea that the original was not returned 
muſt be verified by affidavit. 639 

Plea of privilege without affidavit ſet 
aſide. | "FTI 

A dilatory can not -be pleaded after an 
imparlance. 523. 532 
Vo I. II. 


Matter of record pleaded by way of 
dilatory, if of another court, muſt 
be ſub pede ſgilli. Page 520 

A trader may be ſued by his degree, 

and the writ ſhall not abate unleſs 
he pleads another degree. 556 

Plea of wrong addition muſt give ano- 
ther addition of the ſame kind. 816 

One part- owner brings treſpafs without 
bis companion, it muſt be pleaded 
in abatement. 820 

That there is another obligor bound in 
the bond, muſt be pleaded in abate- 
ment. 503 


abatement mult be, guod reſpondeat, 
Sc. 532 
See Alien, Name, Joint and ſeveral. 


Accoꝛd. 


The giving a note for 5 J. can not be 
pleaded in ſatisfaction of an g ſiumpſit 
for more money. — 426 


15 D A 


Judgment on demurrer upon a plea in 
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faction of a ſpecialty. Page 615 
Pleading a ſatisfaction is not ſufficient 
without ſhewing an acceptance. 573 


Account. 


In account a diſcharge to a common 
intent is ſufficient. 680 


Aﬀions popular. 


Leave given to compound, on affidavit 
of the defendant's poverty. 167 
Proceedings ſtaid, for the cauſe ariſing 
in another county than where B. R. 
ſits. N 415 


The act 21 Jac. 1. c. 4. for filing affi- 


davits, does not extend to ſubſe- 
quent penal ſtatutes. 1081 
No information lies at the aſſiſes for 
non: reſidence. 1103 
The ſtatute 21 Fac. 1. c. 17. does not 


give a new juriſdiction to the aſſiſes, 


Fe. 1103 
Where the plaintiff is out of the land, 
proceedings ſhall ſtay till ſecurity 
given. 697 
Plea of a recovery in a former action 


muſt ſhew the day each bill was ex- 
| 1109 | 
A corporation can not ſue as a com- 


hibited. 


mon informer. 1241 
Defendant can not plead double in a 
cui tam. 1044 
A qui tam information can not be 
quaſhed on motion. 953 


Action ſur caſe. 


For malicious proſecution muſt ſhew 
how it was determined. 114 
Where the act is lawful, as the fixing 
a. ſpout, and the conſequence is in- 
jurious; the remedy is by caſe and 
not treſpaſs, 


3 


A TABLE of the Principal Matters. 


A feoffment is not pleadable in ſatiſ- 


4. 
Lies for knowingly keeping a dog uſed 


| 


* 


Action lies for a malicious proſecution 

of a bad indictment. Page 691 
Treſpaſs on the caſe is not within the 
ſtatute Will. 3. that gives coſts to 
an acquitted defendant. 100 b 


to bite, though the damage hap. 
pened by accidental treading on him. 


| 164 

; Addition. 

Late commorancy is a good addition, 
924 


see Abatement, Name. 


Adjournment. 


Of adjournments into Parliament prop- 
ter diſicultatem. „„ 


Adminiſtratoz. 


Mandamus granted to commit admini- 
ſtration, generally. + £62 
Mandamus lies not for an adminiſtrator 
durante minori aetate. 892 
The ſpiritual court may revoke an ad- 
miniſtration if granted on wrong 
ſuggeſtion. 911 
The ſpiritual court may award a com- 
miſſion of appraiſement before grant- 
ing adminiſtration with the will an- 
nexed, 956 
As to what acts the adminiſtration ſhall 
relate, 97 
Though a feme has power to make a 
will, yet the baron ſhall have admi- 
niſtration. ; 891 
Where the huſband has departed from 
all intereſt in the wife's fortune he 
ſhall not have adminiſtration. 1111 
Though the wife has a ſeparate eſtate 
at her diſpoſal and makes a will, 
yet if there be no aſſent of the huſ- 


band he ſhall have adminiſtration. 
1118 


634 


The 
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F ABLE of che Principal Matters 


The e court may take a bond 
for a due adminiſtration cum teſta- 
mento annexo. Page 1137 
An adminiſtrator pendente lite about a 
will may bring actions. 917 
An adminiſtration may be pleaded puts 
darrein continuance to juſtify a re- 
tainer. 1106 
Farm of declaring againſt adminiſtrator 


in B. R. | | 781 


Admiralty. 


Carpenter may ſue in the Admiralty 


for wages. 707 
Boatſwain may fue in the Admiralty 
for wages. 858 
Mate who afterwards becomes maſter 
can ſue in the Admiralty only for 
his wages as mate. 937 
Where the contract is under ſeal mari- 
ners cannot ſue in the Admiralty. 
968 
The Admiralty juriſdiction for wages 
may be ſuperſeded by agreement. 
40 
One part- owner may ſue another oo 
is going to ſea, to give ſecurity for 
the ſhip, 890 
One part- owner may ſue without the 
others on the ſtatutes of R. 2. 104 5 
Prohibition to the Admiralty of the 
cinque- ports, to ſtay a ſuit for pi- 
loting ſhips not being of the ſociety. 
2 
The maſter cannot hypothecate tho 
{hip before the voyage begins. 695 
Where a deed comes in by incident, 
the Admiralty may try whether it 
be fraudulent. 701 
If a ſuit is pending in B. R. againſt 
one in the Admiralty cuſtody, he 
mult be turned over to the marſhal. 
930 
Sentence of a foreign Admiralty con- 
demning a ſhip as unfit, not to be 


—_ 


read in an Bien on the charter- 


party. Page 1078 


Advotoſon. 
Mortgagor ſhall preſent to a living till 


forecloſure, 403 
Advowſon is aſſets. 879 
Preſentation makes and proves the ſeiſin 

of an advowſon. ES 


See Quare impedit. 


Alldavits. 


Affidavits ſworn before a Jodge i in Tre- 
land read in England. 545 
On motion to ſubmit to a fine, affida- 
vits read denying the fact. 642 
How affidavits muſt be intitled. 704. 


Affidavits requiſite to a plea in abate- 


ment in the crown-office, 1161 
Suppletory oath, in what caſe to be 


admitted, 80 
Old affidavits not ſufficient to hold to 
bail. 1270 


Age. 


In what caſes the parol ſhall demur on 
a writ of error. 862 


Agreement. 


Agreement made upon good conſidera- 
tion is to be conſidered in equity as 
performed, 456 

Specific performance decreed, where 
the party inſiſted to forfeit the pe- 
nalty. 533 

The poſſeſſor of an eſtate has a power 
to make a jointure, but dies before 
a compleat execution of the power 
according to his marriage articles; 
the remainder man decreed to per- 
fect it. 506 

The 
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LE of the Principal Matters. 


— 
8 
N 


The huſband covenanted to take up his 
freedom in London but did not : his 
eſtate diſtributed according to the 


cuſtom. „ Page 455 

No carrying a voluntary ſettlement into 

Execution, . 738 
Alien. 


Nö to be pleaded to a perſonal action, 


Without alleging the plaintiff to be 

an enemy. 1082 
1 Ambaſſado2s. 

Privilege of Ambaſſadors, 797 
Amendment. 


Appearance by attorney where it ſhould 
be by guardian, amended, the attor- 
ney having undertaken. 114 
Appearance of infant by attorney, held 
not amendable after error. 4.4.5 
Leave given to file a new bill to amend 
by. EE 2 
Declaration amended by bill filed, after 
ſpecial demurrer and argument. 9 54. 
In an action againſt a returning officer, 
for refufing a copy of the poll, ſeve- 
ral miſtakes amended. 136 
Action for double damages on a falſe 
return amended after error. 1227 
Amendment after plea in abatement. 11 
Intravit for intraverunt in a declara- 
tion amendable. 807 
An aſſumpſit laid to the teſtator, amend- 
ed and made to the executors, after 
iſſue joined. 890 
On plaintiff's amending, defendant may 
clect to have an imparlance or coſts. 
= 950 
Amendment of the declaration by the 
bill filed, after verdict. WELL 
Like amendment after verdict by ſtri- 


4 


king out quod cum. 1162 | 
I 


w.. 


Entring continuances or other miniſte. 
rial acts amendable after the term at 
common law. Page 139 
Amendment by adding continuances. 
Defendants plea amended by the _ 
ſels draught. 846 


| Replication to a ſpecial plene admini- 


ſtravit not amendable after trial and 
verdict ſet aſide. 1002 
Plaintiff may change the venue by 
amending. 1162, 1202 
Declaration in ejectment held not 
amendable. 2 2201 


Ejectment amended by making the 


verbs in the plural. „ 
Declaration in ejectment amended by 
enlarging the term without conſent. 
141272 

Incertainty of a Judgment as to the 
term in ejectment amendable. 682 
Scire facias not amendable, but muſt 


be quaſhed. 401, 1165 
An information amended, 185, 871 
after plea in abatement. 739 
Information not amendable in the ve- 
nue. 911 
Counts in an indictment can not be 
ſtruck out. „ 
Plea to ſcrre facias at the ſuit of the 
crown, amended, 686 
Plea to information of que warrants 
amended. - 970 
Name of a juryman amended at the 
trial, | 1214 
Want of a militer not aided or amend- 
able. | 64.1 
Writ of inquiry amended by the judg- 
ment. 084. 
Amendment of judgment by the ver- 
dict. 787 


Variance in the 2 privs roll amended 
by the plea roll in indictment for 
forgery. 843 

Should recover, for do recover, amended 
after error, 1132. Shall recover, 1150 

Judgment 


0 „ 60. - - 
Fa” "8 * * 


4 TABLE of the Principal Matters. | 


adgroent ed her error, by in- 
ſerting that the N ought to re- 
cover. Page 1182 
Pojlea amended by the Judge's notes. 
119 
Special verdict, that a bankrupt Wk 44 
and fold great quantities, amended 
as to the quantities, on affidavit that 
they were proved at the trial. 514 
An old judgment by confeſſion is not 
to be amended. „„ 
What writ of error is not amendable. 
80 
Writ of error amended by ſtriking 5 
a plaintift. 892 
Writ of error amended without coſts, 
86 
The court ex officio may amend a Mos 
of error, 902 


Writ of error returnable before judg- 


ment given, not amendable. 807 
A new roll ordered to be made up, the 
former being loſt, 333 
A new writ of inquiry ordered to be 
made, on loſs of the former. 1077 


A new poſtea ordered, the former be- 


ing loſt, 1204 
The ſeſſions can not amend orders by 
adding new averments. 1158 
After error in the Exchequer chamber, 

the amendments muſt be made in 


B. R. 837 


See Trelpals. 


Amercement. 


In miſericordid &c, is a good entry of 
the amercement of a peer. 22 5 
Where a nolle proſegui is enter'd, the 
plaintiff need not be amerced. 574 
Muſt be by the court, and not by the 


jury. 847 


You. H. _ 


| 


anſwer, he ſhall not protect himſelf 
by pleading penalties. Page 168 


Appeal to Seffions, 


Appeal may be diſmiſſed for want of 
the notice appointed by the ſefſions. 

7 SES 

Appeal muſt be to the next ſeſſions 
after removal, not date of the order. 


5 © 831 


Appeal of felony, 


Acquittal on an indictment for murder 
is a foundation to bail upon an ap- 
peal. 855 

Appellee convicted on the indictment 


Appearance. 


Defect of ſummons cured by appear- 
ance in a conviction before juſtices. 
261 

If an infant refuſes to name a guar- 
dian to appear by, the plaintiff may 


dee Amendment. 


| Apprentices. 


The ſeſſions have an original juriſdiction 
to diſcharge apprentices. 143, 704. 
Diſcharging an apprentice without aſ- 
ſigning a good reaſon 1n the order, 
is ill. 704 
They can not diſcharge for kickneſg, 


99 


| reaſon in an order of diſcharge. 


bs 1014 


Where a Man ſubmits by covenant to 


and pardon'd, not bailable, 858 


do it for him. 1 1076 | 


Uſing bim unkindly is not a ſufficient 
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| ABLE. of the Principal Matters. 


Can not * 2 8 appear- Arbitrators award a party to pay coſts, 
ance or ſummons of the maſter. | the maſter ſhall tax them, Page 737 
Page 1013 Award that A. ſhall execute a covenant 


. 


Juſtices can not order money to be re- | to indemnify B. is good. goz 
turned when they diſcharge him. 69 In debt on an award a mutual fub- 

| Apprentice bound and inrolled in Zon-| miſſion muſt be ſhewn. 923 
don may be diſcharged by the juſtices | Award to give ſecurity for an annuity, 
Where his maſter lives. 663] not ſaying what Sea uncertain, 
Apprenticeſhip is diffolved by death of 1024 
the maſter, 1266 To ſtay proceedings, not final. 1024 


Apprentice after his maſter's death turn- | Award to pay coſts to be taxed by one 
ed over by his widow with his own | not an officer for that purpoſe, is ill. 
- conſent, gains a ſettlement. 1115 102 5 
Buokruptcy of the maſter does not diſ- | Awarding the giving a note is the ſame 
charge the apprentice, though it may | as awarding payment at a future day, 
be a reaſon for diſcharging him. 582 — 1082 
Aſſignment of apprentice bound out | A demand as executrix is within a ge- 
by the juſtices, not to be vacated by | neral ſubmiſſion to an award, 1144 
the ſeſſions. 48 An award cannot be complained of till 
One of the juſtices to allow a binding the ſubmiſſion is made a rule of 
muſt appear to be of the quorum.! court, | I 178 
- A810 
has allowed for cloaths is not 

ein with the ſtamp duty, Os Ce 
1132 | Juſtices warrant, where he has not 
Apprentice bound for four years gains | power to.grant one, will not juſtify 


a ſettlement. 1066] the officer. 1002 
Indictment for not receiving an appren- | A battery cannot be juſtified by an ar- 
tice muſt ſhew the binding to be ac- | reſt only. 1049 
cCording to the ſtatute. 1268 | See Bail. 5” 6 | 
Where the apprentice duty is not paid, . 
the apprentice gains no ſettlement. | aſſets, 
Ea 9033 
cc Settlement. An heir hath lands by hereditary de- 
| ſcent, yet he ſhall not be liable for 
I the debt of his anceſtor any farther 
| Arbitration than to the value of the lands de- 
Rule made upon a witneſs to a ſub- ſcended. | 7 8 665 
- miſſion to arbitration, to make affi- Advowſon is aſſets. 879 
davit of the execution. I Where 2 bond is forfeited in the life 


Thi ſtatute 9 V. 3. c. 15. does not ex- | time of the teſtator, the penalty is 
tend to ſubmiſſions by rule of court. | the legal debt, and on the iſſue what 
301] is due muſt cover ſo much aſſets; 
Executing an award by proceſs of con-] but on a bond where the day of 
tempt is diſcretionary, . 695 payment is pot come, the aſſets only 
OR 9 | = : can 
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can be covered for the ſum in the 

condition. $4 Page 1028 
Lands deviſed to the heir for payment 
ol debts are aſſets by deſcent, 1270 


e Aſſumplit. 
To pay for a ſet of fails upon requeſt, 
a ſpecial requeſt need not be laid. 88 


Forbearance is no conſideration, where 
there was no cauſe of action before. 


nts 94 
On a ſtock contract the difference held 


to he money received to the plain- | 


tiff's uſe. 4.00 
Where the thing contracted for is not 
delivered, the money paid for 1t 1s 
received to the other's ule, 407 
A ſtranger to the confideration can 
maintain no aCtion. 592 


Where there is a ſpecial agreement, the 


laintiff cannot go upon a general 
indebitatus aſſumpſit, unleſs the a- 


greement is fully performed on the 


plaintiff's part. 648 
Where a debt is to ariſe upon a condi- 
tion ſubſequent, there muſt be an 
exact performance, to intitle the 
laintiff to recover on a general in- 
debitatus afſumpſit. 653 
No action lies for work done in ex- 
pectation of a legacy. p. 
Fees to uſher of black rod recovered. 


Maſters of ſhips and owners are gene- 
rally liable for repairs, unleſs done 
on a particular undertaking. 816 
Where money is extorted by dureſs of 
goods, afſumpfit will lie for it. 915 
Aſſumpfit will not lie for a paſt con- 
ſideration, unleſs it was at the re- 
queſt of the party. 933 
Where a man has covenanted to ac- 
count for money to be received to 
- another's uſe, aſſumpjit will not lie. 


1027 | 


3 


728 


"247 


Attachment. 
Granted on the fixſt motion for uſing 
the proceſs contemptuouſly. Page 
Q, If an attachment goes abſolutely 
where contemptuous words are 
ſworn only by one witneſs. 10068 
On attachment the party is not bound 


to anſwer what may convict him of 


another offenſe. 444 
dee Contempt. 


Attorney. 


The different manner of proceeding 
againſt attornies in B. R. and C. B. 
The manner of inrolling them. 72 
Bound by his undertaking to appear 
for an infant. FFF 
A general admiſſion of a prochein amy 
to proſecute all ſuits is ſufficient. 304 
The attorney ordered to pay coſts, 
where the plaintiff could not be 
found, * 402 


on the other ſide ſhall give a copy. 
Replication. aon eff attorn muſt not 
conclude al pais. 1 
In what caſes the court will order an 
attorney to deliver deeds. 547 
Attorney ordered by rule to deliver 
writings. | 621 
Attornies muſt deliver bills before they 
bring an action for them, 633 
Where an attorney undertakes to ap- 
pear, the court will oblige him to 
do it in all events. 693 
Where warrant of attorney is given to 
execute a deed, it muſt be executed 
in the name of the principal. 705 
Where there are two executors and 
one under age, they may ſue, but 


cannot be ſued, by attorney. — 
| * An 


Where the papers are loſt, the attorney 
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An attorney of C. B. wat lead his | 3 
privilege in B. R. and cannot be diſ- Audita querela. 


charged on common bail. Page 864 | SOIT Ag 
The executrix of an attorney Pays no The court refuſed to ſet aſide execu- 


is when off, 1056 which was controverted, and left 


Attorney preſent at putting in an an- defendant to his audita querela, 


ſwer, not obliged to give evidence. Page 1198 
1122 Where nichils are returned on a fſeire 


Clerk of the crown-office may have a acias, the court will relieve upon 
rule for the original client to pay | motion, if the party applics in rea- 
him. I 120 ang time. ä 1075 


See Paivilege. 


Award. See Arbitration. 


Attoꝛument. 
Grantee of a reverſion could not main- Yai 
tain covenant without attornment < 1, vs 


before the ſtatute 4 Ann. 78 1 ; 
Grantee of a rent before the ſtatute In what caſes bail N ed. 


4 Ann. cannot diſtrain without At- HE act requiring affidavit of 
tornment, 106 10 J. due, in order to hold to 
bail, does not ſ uperſede the act of 
Averment. © AS} 27 3. which requires affidavit 


In B. R. calling the defendant admini- of 20 l. in the counties * 


ſtrator in the declaration is ſufficient, Affidavit of a debt as appears by the 
without a ſpecial averment. 781 bond, is not ſufficient. 11 


On a covenant tò ſtand ſeiſed for love Affidavit of belief of 8 7 
a debt 1s not ſuf- 
and affection, one named in the deed . 50 


may aver himſelf a relation. 934 
Where a ſcilicet, or ſciens, may amount As 2 * teflator's books, han 
* a mm. 233, 904 An old affidavit is not ſufficient to 
6 | hold to bail, 1 1 270 
Avowp, Defendant after a non proſ. held to bail 


In avowries commencement of parti- | in a ſecond action. 439 
eular eſtates muſt be ſhewn, 796 Held to bail in debt upon a judgment, 

In avowry for an amercement in a| Where he might have Ml bank- 
Jeet, the avowant muſt aver that | Tuptcy in the firſt action. 477 
- the plaintiff was guilty; aliter in| No ſpecial bail in action on a ſecond 


_ treſpaſs 847 | judgment. 762 
Where the original debt does not re- 


Authozity. quire bail, the addition of coſts will 


not warrant the holding to bail on 
An authority i in matters relating to pub- | the judgment, ' 995 


lic juſtice is Joint and ſeveral, 117 
| 2 "2 No 
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No perl bail on . after de- 


fendant has been ſuperſeded. Page 
„ 

Special bail required in action by the 
loſer for money loſt at play. 1079 
Special bail may be required in trove: 
without a Judge's order. 1192 
On a ſecond writ (pending a firſt) 
common bail ſhall be taken. 1209 
Where a defendant has been diſcharged 
on perjured bail, he may be held to 
bail on a ſecond writ before the firſt 

is diſcontinued. 1416 


Common bail ordered in action on a 


new note given after the former 
action ſuperſeded. 4218 
A debtor diſcharged on an inſolvent 
act makes a new promiſe, he ſhall 
not be held to bail. 1233 
Common bail ordered for money re- 
covered in a foreign court. 1243 
Putting in bail where not required, 
does not preclude the court from 
ordering common bail. 1077 


Bail to the ſheriff and bail above. 


The ſheriff cannot take bail on an at- 


tachment, 479 
Sheriffs officers ought not to be bail. 
890 


If the defendant negledts to put 1n bail, 
the bail bond is forfeited, though 


the plaintiff took no "rp to quicken 


him. 1262 
A bail bond to appear to a writ re- 


turnable out of term is void on the 
face of it. 399 
If the principal dies between the return 
of the ca. ſa. and of the ſecond 


ſcare facias, the bail are liable, 511, 


Z17 

Bail bonds need not purſue the words 
of the proceſs. 11575 
Sunday not computed as one of the 


VoI. II. 


four days for putting in bail, | Page 
782, 914 

Upon bonds the bail muſt a to 
double what is really due. 821 
The bail to the ſheriff may out in bail 
above againſt the defendant's will. 


876 
Bail may ſurrender before a right ac- 
tion is brought. 915 


Where more is recovered than the ball 
is taken for, 7 are liable pro 
tanto, 922 

The King's debtor may be brought up 
by his bail at the ſuit of a private 
party, and ſurrendered, 641 

Bail of a convict allowed to ſurrender 

in diſcharge of themſelves. 1217 


Proceedings againſt bail, 


Bail bon can not be aſſigned by the 
underſheriff's clerk, 60 


his county, and the action may be 
brought where the aſlignment is 


made, 2 
In action on bail W the arreſt is not 
traverſable. 444, 643 


What amounts to the ſhewing a bail 
bond to be taken by the name of 
office. 893 


Matter aſſignable for error by the prin- 


cipal, not aſſignable by the bail. 197 
Proceedings againſt bail ſtayed, pending 
error by the principal, 419. But 
not till bail in error is put in, 781 
Proceedings not ſtaid on error brought, 


lapſed. 443 
But the bail may have four days after 
affirmance to pay the money. 1270 
If the plaintiff obtains execution on 
ſcire facias againſt the bail, pending 
error, the court will not ſet it afide. 
526 


15 F Bail 


Sheriff may aſſign the bail bond out of 


| when the time for ſurrendering is 
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4 LE 7 of the Principal Matters. 


Bail who! have negledied to mne, 


may have execution ſtaid till after 


.-#Mietwance. of the principal judg- | 


ment. Page 872 
Where no bail in error is required, the 


bail applying to ſtay proceedings 


muſt undertake for the coſts on the 
writ of error. * 


Risen days between the teſte of the 


- firſt; and the return of the ſecond 
ſeire facias are ſufficient. 1139 
Plaintiff can not call for a return of 


the ca. ſa. pending error, 
Scire facias on the recognizance can 


not bear teſte the ſame day that the | | 
1220 | 


party makes default. 
May. be teſte the day of the return of 
the ca. ſa. 866 
Capias ad ſatisfaciendum lies againſt 
ball, without a fiert facias. 822, 
i 1139 
table coſts not allowed out of the 
alty of the recogniſance. 826 


Sire facias againſt bail is not amend- | 


able; 5 | 
Perſons becoming bail. 
names, ſet in the pillory. 


1165 
384 


Bail i in error. 


No bail required i in error on outlawry, | 


till reverſal. 951 
On error of a judgment on a bottomree 


bond, bail required. 476 
On a ſecond writ. of error there muſt 
be new bail. f 3-087 


An executor is not obliged to give bail 
in error, but the court may take it. 
5 745 
Bail in error is not required on a bond 
to pay for ſuch beer as ſhould be 

7 delivered. 1190 


1 


in fictitious | 


| The depoſitions taken before the coro- 


cution inducement to bail in high 


1186 F 


A priſoner poſitively charged with a 


Bail in criminal caſes. 


The common recognizance on a certic- 
rari to remove an indictment, does 
not oblige to the payment of coſts. 

| Page 116; 

Ska, unleſs cauſed by the confine. 
ment, no inducement to bail one 
committed for high treaſon, 

'A year 's impriſonment without proſe- 


treaſon. 5 
Appellee of murder found guilty can not 

be bailed without conſent, though the 
appellant delays the proſecution. 402 
Acquittal on indictment of murder is 
foundation to bail upon appeal. 8 55 
Appellee convicted on indictment and 
pardoned, not bailable. 858 
One charged with a murder in Portu- 
gal, not bailed. ns 
In order to bail, the court will not ex- 
amine whether the offenſe for which 
he is committed is of the ſame kind 
with . others of which he has been 
acquitted. 851 


ner, and not the verdict, are to guide 
the court as to the expedience of 
bailing for murder. 911, 1242 
Court will not order a wounded perſon 
to be viſited, in order to bail the 
offender, 547 


- robbery, not to be bailed on affida- 
vits of innocence. | 1135 
Information againſt a juſtice of peace 
for bailing a felon. . 
Convict for a libel, wein ill, bailed 
before judgment. 9 
Where a ſtatute inflicts impriſonment, 
the court on a certiorari returned 
may admit to bail, and after con- 
- firmation. impriſon for the reſt of 

the time, 531 


Where 


2 — 
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A T&BLE of the Principal Matters, 


Where bail 1s required on FRY a Note indorſed to a debtor of TH 


pardon, Page 1203 


Balli. 

An act of an agent cannot be affirmed ' | 
as to part and avoided as to the reſt. 
859 

A man elk goods or lays out money 
wrongfully, the owner may charge 


ih as bailiff, or as a wrong-doer, 
at his election. 860 


Bailment. ; 


Delivery to the uſe of a creditor, veſts | 


the property before agreement, if he 
does not diſagree after. 165 
A parol gift, without ſome act of de- 
livery, will not alter the property. 


W 
On a bare leaving a thing i in another's 


cuſtody, the law raiſes a promiſe | 
not groſly to neglect or abuſe it. 1099 
A factor cannot pawn, 1178 
Bailee for ſafe cuſtody cannot pawn. 
Po: 
Where goods are ſold by a factor at 
his own riſque, the . held not 
anſwerable to the owner. 1182 


See Bailiff. 


A farmer who buys and ſells potatoes 
may be a bankrupt. 
He who has the body in execution can- 
not be a petitioning creditor, 653 
A debt contracted after an act of bank- 
ruptcy is no ground for a commiſ- 
Gon: + 744 
Note of above ſix years ſtanding ground 
for commiſſion of bankruptcy. 746 
Aſſignee of a bond cannot petition for 
a commiſſion of bankruptcy. 899 


4 | 


| 


] 


513] 


; 


rupt after the bankruptcy cannot. be 
ſet off. Page 1234 
Going out of town to gain the term 
an act of bankruptcy. 809 
Bankrupt not admitted to prove his 
own act of bankruptcy. 828 
Aſſignee of a commiſſion may declare 
on a promiſe to the bankrupt. 697 
What meddling with the effects of a 
bankrupt 1s a converſion, 013 
A ſtranger diſpoles of a bankrupt s mo- 
ney in purchaſes, the aflignee ſeiſes 


part of the purchaſed effects, this 


_ affirths the whole tranſaction and he 
cannot maintain trover for the mo- 
ney. 859 

Debt upon contingency not yet 5 
pened cannot be claimed. 869 
All bonds, &c. payable at a future day 
are within SECT, C334. at 


How far certificate is evidence of bank- 


rupley. _ 533 
The bankruptcy of the obligor docs 


not diſcharge a bond conditioned for 
his executor to do an act. 867 
Bankrupt diſcharged from bills Fe 
before his bankruptcy though pro- 
teſted and returned after. 949 
Not diſcharged from a recogniſance of 
bail on error where the affirmance is 
after the bankruptcy. 1043 
Diſcharged of a contempt in not pei- 
forming an award, 1152 
Where the breach of a bond is after a 
bankruptcy the bond 1s not diſchar- 
1 1160 
A bankrupt diſcharged from a judg- 
ment given after his bankruptcy for 
a debt due before. 1196 
Separate crediior may come in under 
a joint commiſſion of bankruptcy, 
995 
A joint commiſſion diſcharges each part- 
ner as to his feparate debts, 1157 
Future 
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Future effects of a ſecond bankrupt 
continue his property till ſeiſed. 


bw Page 1207 
Bankrupt diſcharged for faults in the 
commitment. 880 


The fortune of a wife may be ſettled 
on huſband till he fails, and then to 
ber ſeparate uſe. 947 
Delivery to the uſe of a creditor veſts 
the property before agreement if he 
does not diſagree after. 165 


The huſpand not charged for neceſſu- 
ries for the wife at a ſpunging houſe 
when ſhe is committed for an of- 
fenſe. Page 1122 

A huſband who turns away his wife 
without cauſe and refuſes to provide 
for her, cannot make a particular 
prohibition. 5 1214 

Wife of one defendant not a witneſs 

for the other on an indictment. 
„ 1095 
Wife witneſs on behalf of defendant to 
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prove goods delivered on huſband's 
credit, | 504. 
Declaration of wife evidence againſt 


Bargain and Sale. 


S 
=; IT — 

E 
I 


— ern 
n 
2 


Pleading a bargain and ſale without 


F n 
: hed th 
- . " 


N * 
n 
a 


Bet LS . 2 — 
PPC 
—— I x; Sta bat <= - 
$. 5 
© 22% " 


ſhewing it to be for a valuable con- 


fideration will be ill upon demurrer, | 


but is cured by verdict or taking iſſue 
on a collateral fact. 1229 


Baron and Feme. 


May join in an action for rent of the 


wife's land. 229 
The huſband alone may ſue for mali- 
cious proſecution of the wife per 
quod he was put to expence. 977 
Shall join in action for the eſcape of 
one in execution for a debt to the 
wife. 726 
In action by huſband and wife, defen- 


dant not allowed to controvert the 


marriage on the general iſſue. 480 
Treſpaſs for entering the plaintiff's 
houſe and beating his wife. 61 
Meat and drink found for the wife not 

allowed in evidence as found for the 


huſband. 127 


Where a wife goes away with an adul- 


teter the huſband cannot be charged 
for neceſſaries. 647 
Huſband not chargeable for goods ſold 
to an adulterous wife. F706 
What elopement prevents the huſband's 
being charged with debts contracted 
by the wife. B76 
2 


—— 


Chancery will order a legacy to a wife 


Though the feme has power to make a 


— 


Married woman taken in execution 


bol collufion, 


her huſband in a cauſe for nurſing 

a child, 527 
Wife evidence againſt her huſband on 
indictment for affaulting her. 633 
Wife de facto may maintain treſpaſs 
againſt her huſband. 79 
Wife de facto acquires for her huſband 
during cohabitation, 1 
Huſdand cannot ſtop the wife's pro- 
ceedings in ſpiritual court for Eg. 
mation. 576 
Coverture of the defendant after the 
action brought cannot abate the 
plaintiff's writ. 811 
In what caſe. the huſband ſhall be 
_ obliged in equity to make a provi- 
ſion for his wife in conſideration of 
effects which he claims in her right. 


239 


to be put out for her uſe, where the 
bill is by the executor. 503 


will, yet the baron ſhall have admi- 
niſtration, 891, 1118. But not 
where he has departed with all in- 
tereſt in her eſtate. 1111 


not diſcharged without appearance 
1167, 1237 


A 


A A wife. e for her debt n ela 
diſcharged. 
A huſband has not power to confine 
his wife without cauſe, 478 | 
A feme covert may be convicted for 
ſelling gin. e 
In wſum ſuum proprium converterunt is 
well enough in treſpaſs againſt them. 
1094 

Hoſbind may pray ſurety of the peace 


e his wife. | 1207 | 
15 Bar. See Account, Heir. 


Baſtard, 


In an order of baſtardy made at the 
ſeſſions a ſummons is preſumed. 
Tx 475 

A woman with child of a baſtard is 
removed and privately returns and is 
delivered, the ſettlement of the ba- 
ſtard is where ſhe was . 

The ſex of the baſtard muſt be ſpeci- 
fied in an order. 503 

Where two juſtices have made an or- 
der, the ſeſſions have no juriſdiction 
but upon appeal. 503 

Baſtard chargeable only where born. 

644 

After defendant is diſcharged at ſeſſions 
a new order of baſtardy cannot be 
made. 27 

Order to provide for baſtard till nine 
years old, good. 5 788 

That the huſband was 8 ſix years 
and defendant had knowledge of the 
wife, no good ground for order of 
baſtardy. 811 

Though the huſband is in England, 
yet if no acceſs can be proved the 
iſſue are baſtards. 925 

Where it is found the huſband had no 


acceſs, there is no preſumption of 


legitimacy, = 51 


l 


Vo I. II, 


Page 1272 


Where acceſs | IS ET yet evidence 
may be given of the impoſſibility of 
begetting children, Page 940 

If no acceſs of the huſband be adjudg- 
ed, the iſſue are baſtards. 1076 

A baſtard is within the ſtatute of P. & 

AT. againſt taking away young wo- 
men. 1162 

There muſt be a quorum in an order of 


Two juſtices cannot acquit a man 
charged with a baſtard. 1050 
The pariſh cannot appeal againſt an 
order of baſtardy, though the de- 
fendant may. I050 
A baſtard intended to be born where 
the order ſtates him to be baptized, 
1166 

Baſtard of a certificate perſon is ſettled 
where born, 1168 


Batterp. 


A battery cannot be juſtified by an ar- 
reſt on. 1049 
See Treſpaſs. 


Sills of erchange and punto 


Col notes, 


A party receiving a goldſmith's note 
and tendering it the next day ac- 
cording to uſage does not bear the 
loſs, 415 

Caſh notes left and cancelled in oder 

to receive the money, and renewed 
notes taken upon a ſtop, does not 
throw the loſs upon the taker of the 
notes. 416, 550 

Within what time a zoldfnith's note 

muſt be demanded. Fos, 707, 910, 


1175 
15 | Note 


baſtardy by borough juſtices. 974 
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- muſt be tendered within the ſame 
time that a note muſt. 1195| 


A TABLE of the 


Principal Matters. 


8 RY ** 


ſtopt next morning muſt be made 


Sed. 45 „ 100 1248 


Bills of exchange. 


A bill payable out of a particular fund | 


is not a bill of exchange. 591 


Pay out of my balf-pay by advance a | 


ood bill. | 762 


At ill not payable to order, Sc. no 


bill of exchange. 1211 
There may be a partial acceptance of a 
bill of exchange. 214 
What amounts to an acceptance of a 
bill of exchange. 6548 
Intereſt given from the time of accept- 
ance. 649 


A man cannot be ſued here on his ac- 
ceptance of a bill of exchange abroad, 
after he has been diſcharged by the 
laws of that country. . 

Indorſee indulges the acceptor for 20 
days, the riſque is his own. 792 

Need not aver the acceptance of a bill 


was in writing. 817 
The acceptor cannot ſet up forgery of 
the bill. 946 


Action lies againſt a ſervant upon a bill 


| 
drawn on him and accepted gene- | 


rally, though the order is to place it 
to the account of the maſter. 


action againſt the acceptor, 1000. 
Acc ceptance of a bill of exchange to | 
pay when the goods are ſold, good. 
1152 

An acceptance to pay at a goldſmith's, 


Acceptance to pay as remitted, no ab- 


folute- acceptance. | 12121 
In action againſt the acceptor of a bill] 


the hand of the drawer need not be 


Indorſor of bill. of exchange ma be 
| charged, without reſorting. may be 


drawer, Page 441, 515. Contra in 
notes, 649, 1087. 


The indorſor may be alleged to be lia- 


ble according to the tenor of the in- 
dorſement, 478 
A contempt to take out execution both 
againſt the drawer and indorſor. 515 
Feme covert cannot indorſe a bill of 
exchange. 516 
The order of an indorſee may fo on a 
general indorſement to him only. 557 
Holder of bill muſt tender it before the 


three days of grace expire. 829 
Intereſt on a bill not to be allowed 
without a proteſt, 910 


Where a man has owned his hand to 
an indorſement, he ſhall not ſet u 
a defenſe of forgery by ſimilitude. 


1051 
W notes. 


The day is material in letting forth a 


note. 22 
Note to pay two months after the 
ſhip is paid off is good. 24 
Note to be accountable for money is 
within the ſtatute. 629 
What a negotiable note. 700 


95 15 Note payable ſo many days after mar- 
A parol acceptance is ſufficient in 


riage not à negotiable note. 1151 
A note 2 10 many days after the 
death of the drawer's father is good. 
121 
Note to deliver horſes, Sc. and 55 
money, not within the ſtatute. 1271 
A note to pay for the debt of another, 
is negotiable. 264 
A note alleged to be written by the 
defendant, need not be ſaid to be 


| proved. 648 
= | 1 


1 


lign d. 309 
F rt noram per quam prom. ſelvere 
imports a ſigning. 609 


Con- 


1 . SLE of rhe 


Principal Matters 


— 


Conferation of a promiſſory note in- | 


quited into. Page 974, 
Debt lies not upon a promiſſory * 
680 

Within what time a note ought to be 
demanded. 910 
Where part of a note is received of the 
drawer, the indorſor is not to be re- 
ſorted to for the reſt. 745 
A joint or ſeveral note how to be de- 
clared on. 76, 819 
There muſt be a demand on the drawer 
of a note before indorſor can be 
charged. 649, 1087 
Indorſement of note ſtruck out at nf 


prius. 1103 
After judgment by default a promiſſory 
note ſet out in the declaration need 
not be proved. 1149 
The innocent indorſee of a gaming | 
note can maintain no action againſt | 


the drawer. 1155 
Note indorſed to a debtor of a bank- | 


rupt after the bankruptcy cannot be 
ſer off. 1234 
If indorſer pays part of a note, de- 
- mand on the drawer 1s unneceſſary. | 
1246 | 

Notes may be indorſed by an admini- | 
| ſtrator, 1260 | 


— — 


Bond. 
The breach muſt be ſet out as par 6 


larly as the covenant. 227 
Bond to refund = of a portion ſet | 

aſide. 240 
If any intereſt was paid upon an old | 

bond after the day, it muſt be a plea 
upon the ſtatute, 652 
The indorſement of intereſt being paid 
_ within 20 years ſhall be given in 
evidence though under the hand of 
the-obligee, 826| 


lnddtſement made by obligee on an old 
boud after the preſumption had taken | 


place, not admitted in e 

Page 827 
| The /olvendum in a bond may contain 
a ſufficient deſcription of the obligee. 


985 
Budges: 


They who are not chargeable to repair 
of common right may diſcharge 
themſelves upon Not guilty. 180 

The King's bench has concurrent juriſ- 
diction with the ſeſſions about repair- 
ing bridges. 180 

Certiorari may be granted where pri- 


vate perſons are charged to repair a 


bridge. goo 


Bringing money into court. 
See Tender. 


P20kers and ſtockjobbers. 
Bail required in an action for not re- 
transferring ſtock. 497 


What is a good regiſtry of a South Sea 
contract, 5 5 


Burglary. 


Opening a chamber door, with intent 


to commit a ſelony, held burglary. 
481 

Servant lets in a thief, it is burglary in 
both. 881 


Where a corporation: has a power to 
make ſtatutes they cannot give them- 
ſelves a power to adminiſter an oath. 


53 
By-law to oblige - a joiner in Londen 2 


be free of the Joiners company good. 


675 
By. 
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principal Matters. 


By-law to de ao to certain 
ROWS: for carrying out drink, good. 


Page 1055 


Where the charter grants the election 
to the body, a by-law may reſtrain 

it to a ſelect number. 314 
By-law to regulate and reſtrain the 


corn 2 in Na . $62] 


Canon law, 


H E canons of 1603 do not pro- 

prio vigore bind the laity. 1057 

Soppletory oath in what caſe to be ad- 

' mitted. eo 

See Eccleſiaſtical perſons and juril- 
didion. 


Carrier. 


A boy men not rats for goods | 
loſt by the accidental overſetting of 


his hoy. 128 
Not liable for contents of package 
where he is deceived. 145 


If I ſend my ſervant with the goods | 


the carrier is not liable, 690 


Certainty. 


A piece of tepee well in trover. 738 
Parcella ſegeſtrium, involucrorum & fu- 
mum, Anglice &c. ſufficient in tro- 
ver. 809 
Trover de 50 peciis materiae quadratae, 
Anglice timber, ſufficient, 810 
Ejectment lies not for a tenement. 834 


Trover for a parcel of diamonds, ſuf- 


ficient. | . 827 
M eſuagium ſive tenementum is well 
enough in treſpals. 891 


Levavit vel levari cauſavit, ill. 900 
Sciens in an indiftment is a good aver- | 
ment. 85 904 f 
w 2 


|The juſtices refuſe to grant relief | for 


| 


("TIRE 


In cauſa . þ ve CONVICT, un- 
certain. Page 946 
Excommunicato capiendo in a cauſe for 
ſlander or defamation held well, 950 
Judgment arreſted for the generality 
of the charge in an information. 99 
Replevin for fourteen -ſkimmers and 
12 certain enough. 1015 


Certloꝛari. 


malt burnt, this is not removable by 
certiorari. | 391 
Where a certiorari is of common 
right. 609 
Certiorari to remove an order of 5 
juſtices may be directed to the ſeſ- 
ſions, and returned by them. 470 
Quaſhed for variance in naming more 
defendants than are in the record. 
116 

A certiorari to remove an indiqtment 
need not deſcribe whether the of- 
fenſe be laid contra formam ſtatuti. 
845 

To remove an indictment for not do- 
ing the ſtatute- work on the high- 
ways. 1 0 849 
Certiorari may be granted where pri- 
vate perſons are charged to repair 

a bridge. b 90⁰ 
To remove an order for producing 
churchwardens books upon an ap- 
peal. | 991 
To remove an order before appeal, 
where the time for i is not 
limited. ' + 991 
No certiorari to oO Bailey Wi ithout 
ſpecial cauſe. 583 
Certiorari to the Old Bailey for a de- 
fendant. 1049 
Certiorari to Old Bailey on the pro- 
ſecutor's — — 7 being under- ſhe- 


iff, I En 1068 
| No 


i. 


of aſſiſe. | Page 1202 
Certiorari pro rege lies in caſe of high- 
ways though no affidavit or recogni- 
ſance. 1209 
Will be granted to remove an indict- 
ment from the Old Bailey in 7755 
cular caſes. 549, 7 
To remove an indictment for Aer 
denied, though the defendant had 
been puniſhed for the ſame offenſe 
as a contempt. 877 
Certiorari relating to the highways 
taken away by 3 & 4 NM. & M. 


though to remove orders made on a 


ſubſequent law. 944 
The poor's rate is not to be removed. 
932,975 


Coſts are not to be paid where any 
material part of an order is quaſhed. 


1198 

A verdict cannot be removed from 2 
ſeſſions before judgment. 1228 
Lies to remove an indictment of mil- 
demeanor from Wales. 704 
No ſecond certiorari to reverſe a judg- 
765, 819 


ment. 


Challenge. 


A juror withdrawn in order to a view 
may be ſworn on the jury after- 
wards, 70 

Challenging for want of hundredors, 
contrary to the ſpecial jury rule, a 

contempt. | $93 

Challenging the array of a ſpecial jury 
for the ſheriff being intereſted not a 


contempt. 1000 
One challenged ſworn as a tales-man, 


ill, | | 640 


Chanterp. 
Wü of the Chaney of Great 


Britain, 149 


ror IL 


No certiorari for defendant to Judges | Foundation of its fariſtiation Fas I 50 


Where a man by deed ſubmits to diſ- 


cover in equity matters which may 
be penal, he ſhall anſwer. 168 


| A ſubſequent title, which is both legal 


and equitable, deſtroys a prior equi- 
table title. 240 
Will provide for payment of a debt, 
on a bill to diſcover aſſets, &c. 403 
Will grant perpetual injunction after 
two trials at bar. 404. 
Rule not to relieve againſt forfeiture, 
but where they can ſettle a ſatisfac- 
tion. | 453 
Where a patron makes an ill uſe of a 
bond of reſignation, Chancery will 
grant an injunction. 534 
After probate of a will, equity may in- 
quire into the fairneſs of a reſiduary 
bequeſt. 666 
See Agreement, Baron and Feme, 
Legacy, Marriage kettiement, 


Moztgage, &c. 


Church of England. 


Chriſtianity part of the law of the 
land. 834, 1113 
It is a good cuſtom, that perſons ad- 
mitted 'to freedom be obliged to 
ſwear upon the New Teſtament, 
1112 


B. R. will not grant an information 


againſt a diſſenter, for reſuſing a 
corporation office, hilft the law is 


doubtful. 1193 


Churchwardens. 


Where a cuſtom of electing cannot Ake 
place, recourſe muſt be to the canon. 


CONE 145 
Pariſh officers of a donative are ſubject 
to the ſpiritual court. "7 BEE 


Churchwardens cannot commence a 


ſuit after their year is expired. 8 52 
15 H 


Where 
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Swearing in a churchwarden, a 


ä 


Wr 3 — 2 


A Tan LE of the Principal Marters. 


— — 


Where * om cat 


they cannot be cited again. Page 974 
Prohibition to ſettling churchwardens 


accounts. 1133 


Of common right the electing church- 


wardens is in the parſon and pari- 
ſhioners. 
If the pariſh neglect, yet the ordinary 
cannot appoint churchwardens. 52 
mini- 


{terial act. 609 


B. R. will not grant a mandamus to 


hold a veſtry for chuſing church- 
wardens, 5 686 
The curate may nominate a church- 
| uo for the miner. 1246 


Clerk of the crown. 


Proceedings on writs of no#anter on | 


the crown ſide. 622 


Clerk of the peace. 


On removal of clerk of the 
evidence need not be ſet out in the 


order. | VF 


Coining. 


Having coining tools indictable. 1074 


Colleges. 


Offenſes againſt the private ſtatutes of 
a college are not pardoned. by the 
act of grace. 912 

The viſitor may puniſh a man for an 


0 done oy him Jointly with others. | 


913 


_ Commiſſioners. 


All acts done by commiſſioners muſt 
be ſigned during their ſittipg. 568 


4 


1246 


ce the 


That be be kept 
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Commitment, 


ſafe wad claſe z in a 
commitment by the ſecretary of 
ſtate is only by way of direction to 
the officer, _ dae z 

Commitment may be without oath. 

For high treaſon generally is good. 3 

Exceptions to the form of commit- 
ments for high treaſon. 3 

Warrant of a juſtice committing a 
deer- ſtealer on a conviction aimed 
on 5 Geo, I. c. 15. held good, with- 
out reciting that the rule of affirm- 
ance was delivered to him. 263 

Commitment till he gives ſecurity to 
obſerve univerſity ſtatutes, ill. 917 

The commitment muſt ſpecify what 
gaol the party is ſent to. 934 


Common. 


Commoner cannot juſtify diſperſing 
fern aſhes burnt by a W 777 


Condition. 


Diſtinction between conditions prece- 
dent, and concurrent acts. 459 
A. is to transfer ſtock and B. to pay 
for it, the transfer is not a condition 
precedent. 535 
For makes a condition precedent in a 
covenant to pay money for ſtock at 
a day certain. 569 
Where a plea is general quod indenment 
conſervatit, it muſt be ſhewn for 
cauſe that it does not ſay. how. 681 
1n an action for money covenanted to 
be paid for ſtock, it is no plea for 
the defendant, that the plaintiff did 
not tender. 712 
Condition to pay on or before ſuch a 
day, iſſue on payment on the day 
immaterial, | 994 
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An entry by a ſtranger without autho- Action lies againſt, a conſtable upon 
rity is good to take advantage of a the habeas corpus act, for not giving 
condition, if it be aſſented to after-| a copy of the commitment. Page 
wards. 1 Page 1128 Tv 

The condition of a recognizance to | Qs warrants lies for the office of 

ſurrender in an inferior court, is | conſtable. 1213 

performed by a render above, if the Mandamus to reimburſe conſtables their 
cauſe be removed there, 49 | extraordinary expenſes. 42, 93 

Deviſe to A. for life, remainder to B. LD 

| in fee, with condition, that if C. in Contempt. 
three months pays to B. 500 /. then 1 * 
C. to have the fee: this condition | Cyftos brevium of C. B. committed for 1 
will deſcend to the heir of C. 129 not returning an original on a cer- = 
airs} | Flioruri. 9 1 
Conſpiracy. Contemptuous words on the delivery 

| of an ejectment puniſhable. 567 1 

On indictment for a conſpiracy to ruin Contempt of one court not to be pu- 10 Ki 
the proſecutor's trade, evidence that | niſhed by another. 567 
all the defendants acted in it and | Releaſe of plaintiff in ejectment, or 
lived in the ſame family held ſuffi- } aflignment of his death for error, is 

. 144 | a contempt. 899 

May be charged without an overt-act. Challenging the array when a ſpecial 
193 | jury had been ftruck, a contempt. 
Judgment may be againſt one defendant | 593 
before the other is tried. 193 | Challenging the array cf a ſpecial jury 
One conſpirator may be convicted after] for the ſheriff being intereſted, not 
the other is dead, 1227 a contempt. | 1000 

: | Service of proceſs on a party attending 
Conttable. the court, a contempt. 1094 

5 Eſcape warrant does not lie againſt a 
Action againſt a conſtable not confined | priſoner for a mere contempt. 99 
to the proper county, where he does | Attachment againſt a ſheriff for gtant- 
not act in execution of his office. ing a replevin where it does not lie. 
8 446 11. 

Seſſions cannot diſcharge conſtables ap- A perſon ordered to attend, ſhall not 
pointed at the leet. 798] be examined on oath by the ad- 

Indictment lies for not taking the office | verſe party. 1197 
of conſtable. | 920 If the coſts are not paid on bringing 

Conſtable may make a deputy. 943 money into court, the plaintiff muſt 

The ſeſſions can only appoint conſta-| go on, and cannot have an attach- 
bles, until the lord ſhall. hold a| ment. 1220 

court; not for a year or till others | Contempt in putting in fictitious bail. 
be choſen. r 384 

Conſtable may be ſworn in before a] Contempt in a witneſs not to obey a 

juſtice of peace. | 1149] ſubpoena, 510, 810, 1054. 
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Voluntary WAG not a conteinpt. 
Page 532 

A Annen is directed to two bailiffs, 

and one of them refuſes to make re- 

turn; it is a contempt in both. 808 


Sec an 


ah Continuance, 


Whether in B. R. the continuances 
may be enter'd de die in diem, or 
only from term to term. 492 
The ſeire facias on error muſt be re- 
; tarnable as the original proceſs was. 
694 

Ser amendment, Ditcontinuante. 


Conviltons, 
Defect of ſummons cured by appear- 
ance in a conviction. * mo! 


Conviction preſum'd right if the con- 


trary does not appear. 608 


Of deer-ſtealing, good without appear- | 


ance. 44 
In ſummary convictions the evidence 
muſt go to the fact, and not gene- 

rally that the defendant is guilty. 

min 
In oonvictions for ſwearing, the oaths 

muſt be ſet out. 497, 686 
In convictions the evidence muſt be ſet 
67, 919 
Conviction good, where only laid, that 


the evidence was read to the party. 
: 1240 | 


Where juſtices have a power to convict 


on the oath of one witneſs, they | 


may convict on confeſſion. 546 
On the game laws, muſt ſet forth how 
the offender is not qualified. 66 
In conviction for keeping an alehouſe 


not neceſſary to ſhew he was not 


puniſhed under the former act. 555 
In convictions for non- payment of mo- 


} 


4 


| 


* 


** 


ney, the ſum w_ be mentioned, 


Page 900 
In convictions there muſt be a judg- 
ment quod forisfaciat. 858 


An excuſe under a proviſo need not 
be taken notice of in a conviction. 
eee 
Conviction of forcible entry in the hoe. 
terperfect tenſe, ill. 443 
Proceeding upon convictions muſt be 
in the preſent tenſe. 608 
Where there is a conviction, the court 
will not diſcharge on the warrant of 
commitment, without having the 
conviction before them. 794 
Conviction muſt be removed before the 
court will hear a motion againſt the 
juſtice. I 


9 
Conviction affirmed after the death 5 


the party. 937 
Certiorari to remove a conviction upon 
the hawkers and pedlars act. 127 
No replevin of goods taken upon a 
conviction. | | 118 
On condemning a horſe on the acts for 
preſerving the highways, the owner 
muſt be ſummoned, 1181 


See Deerſtealers, Swearing. 


Conuſance of Pleas. 


What is . on claiming conu- 


ſance. 810 
Copyhold, 

No relief againſt a voluntary forfeiture 

of copyhold. 447 


The original of copyhold eſtates. 452 
A copyholder ex parte materna deviſes 
to his heir, who dies before admit- 
tance, the lands remain deſcendible 
to the heir on the part of the mo- 
ther. | 487 
Tenant for life by a marriage ſettle- 
ment of a manor is intitled to a ge- 
neral 


"wt 


* 
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neral ine = ” mo tenants. 
upon the death of the laſt admitting 
lord. Page 654 
Fines to be ſet according to the im- 
proved value. 1042 

A fine certain may in pleading be called 
a teaſonable fine. 1070 
Cuſtom to bar intails of copyholds by 
recovery or ſurrender, good. 1197 


Cozoner. 


Coroner ought to view the whole bo- 
dv, 22. Filing an inquiſition taken 
; ſuper wiſum corporis five years after 
the death when only the head was 
to be found, ſtaid, 22. Seven months 
is too late. 5 
Puniſhed for ill Practice. .-. 69 
Muſt have leave of the court, to take 
a a new Inquiſition ſuper wiſum corpo- 
ris. -- 20 
Rule for coroner to take up the body 
on the inquilition — quaſhed. 
883 not obliged to return FB 
tions, 1073 
Where a man of war is infra corpus 
com the land coroner may go aboard. 


1097 


Cozpozations. 


Common freemen not within the cor- 


_ poration and teſt acts. l 
A corporator on a recent proſecution 
muſt prove receiving the ſacrament 
within a year. 1 585 
How far the act requiring magiſtrates 
to abjure the covenant was binding. 
— PR 
The election of a mayor may be re- 


trained by a by-law to a ſelect num- 


ber, tho' appointed by the charter 
to be out of the whole — 314 
Vo L. II. 


* 


Abondames may be granted to go to an 
election tho' there is a mayor de 
facto. Page 1003 

Annual officers continue till ſucceſſors 
are choſen. 625 

Where the mayor is to be ſworn before 
the laſt mayor, there muſt be his 
aſſent to the n as well as his 
— > 5-744 _ 2904 

Where the preſence of an officer is re- 
quired yet his conſent is not neceſſa- 
TY. 53 

On a ſummons of the members, if one 
is omitted, it is not a corporate aſ- 
ſembly. 1051 

Where particular powers are lodged in 


a ſelect number, they cannot ſepa- 


rate and act, upon a general ſum- 


mons of the whole body. 38 5 
Name of corporation may be acquired 
by reputation. 614 


Dutch Weſt-India company ſue for mo- 


ney in England, which was borrow- 
ed at Amſterdam, and when it was 


payable in bank there, and have 


judgment, :«« WIR 
Plea ſetting out a bad title to an office, 
is a confeſſion of an uſurpation, 394 
A corporation cannot ſue as a common 
informer. 1241 


See Ts; Quo warranto. 


Coſts. 


Where executor muſt declare as exe- 
cutor he ſhall pay no coſts. 682 


Executor ſhall pay coſts on a writ of. 


error of a Judgment after deuaſtavit. 


2 
Adminiſtrator diſcontinues without 
coſts. — 


On ſcrre facias againſt an executor, 
judgment for the plaintiff with coſts, 
reverſed as to the coſts, and affirmed 
as to the reſidue. 438 


151 Where 
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Pas 


Where a gare ſacias is had by a plra, | Colts given for not | executing a Writ of 
there ſhall be no coſts. Page 035 | inquiry, Page 317, 728 
Infant pays no coſts on a bill filed by | Coſts given on diſcharging a rule for a 
the frochein amy. 708 | quo Wwarranto. 1039 
Treſpaſs on the caſe is not within the | Coſts on the ſtatute for the court of 
ſtatute of W. 3. that gives coſts to] conſcience ſhall include the coſts of 

. . an acquitted defendant. — 1005 the ſuggeſtion. 1 20 
If the plaintiff in prohibition prevails | On a remtt1t of damages the coſts given 
in any part of the caſe, he thall have] by the jury are not conſidered. 420 
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| oo 1062 In cjectment the plaintiff has his elec- 
. No coſts upon a writ of zoclanter. tion to pay coſts to which defendant 
1 1069 | he pleaſes, 516 
11 In treſpaſs for putting diſeaſed cattle in | Coſts on quaſhing writs of error are to 
. the cloſe, full coſts, though under by given in all cafes, 606 
br 40s. 192 Shall be given on quaſhing writ of er- 
In treſpaſs for chaſing cattle full coſts. | ror, though coſts were not recover- 
534, 551| able in the action. 262 
Where cheie is a verdict for the defen- | Coſts in error, where none in the ori- 
dant upon a juſtification, a verdict | ginal ſuit, 1084 
againſt him -upon the Not guilty | Where a judgment for a defendant is 
ſhall not intitle to full coſts. 5771 reverſed, the plaintiff ſhall only have 
A charge of beating the plaintiff's — ſuch coſts as ſliould have been given 
will not intitle him to more coſts | him in the court below. 61 
than damages. 6²4 Equitable coſts not allowed out of the 
Full coſts. not to be given for tearing | penalty of the recogniſance of bail. 
down hedges, without an aper faul. | 326 
633 | On bringing in principal and intereſt 
Full ** for procuring the plaintiffto| on the act for amendment of the 
be carried before a juſtice. 645} law, coſts on a writ of error brought 
Full coſts not to be given for keeping | by an executor are not allowed. 
the plaintiff out of pofſeſſion. 645 1072 
Full = where the iflue is joined on | Coſts cannot be ſet againſt coſts. 1203 
extra viam. 720 |Forcigner not obliged to give ſecurity 
Certificate granted on 43 Eliz. againſt | for cofts, 1206 
coſts, 12324 Proſecutors of informations ſhall pay 
Supgeſtion. for. treble coſts. 49| coſts for not going on to trial. 33 


Action againſt a conſtable. for e Where a proſecutor is liable to pay 
without. warrant, and he acquitted | coſts for not going on to trial, if the 
on evidence of plaintiff's conſent ; | defendant dies, his executor ſhall not 
no double coſts. . 168 have them. 874 

Cofts de incremento are to be doubled | The court will oblige a proſecutor in 
as well. as. thoſe. given by the jury. ſome caſes to pay cofts on quaſhing 

1048 an indictment. 94.0 

Double coſts ordered by rule. 974 | Coſts on removals of indictments are 

Coſts of a former trial trial given. upon a] not required on the common recog- 
nonſuit. 300 ſance. 1165 

| Cottages. 
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Cottages. 


Houſes contiguous to market towns, 
not cottages, Page 405 


Covenant. 


In covenant the plaintiff need not ſet 
out a title, quod cum dimifiſſet is 
enough. 230 
In a covenant to pay or cauſe to be 
paid, the breach may be generally 
affigned that he did not pay. 231 
To fave harmleſs againſt a particular 
claim, extends to tortious acts. 400 
For makes a condition precedent in a 
_ covenant to pay money for ſtock at 
1  _—- 569 
Covenant to accept ſtock and- pay for 
the ſame; a tender is requiſite on 


the part of the vendor. 616 


In an action for money covenanted' to 
be paid for ſtock, it is no plea for 
the defendant, that the plaintiff did. 
not tender. : On 
Where there is a covenant to pay rent, 


an action lies, though the leſſee has 


no enjoyment by the default of the 


leſſor. 763 
Debt lies on a covenant in a deed. 1089 


County. 


The King may annex lands to a county. 
| 180 
Separation of the eccleſiaſtical court 
from the county. | 669 


County palatine. 


B. R. will expect a return of a latitat 
to Durham. 1089 


Bench. Page $02 
Warrant for treaſon executed in court. 
530 


ö 


Cuſtoms. 


for wrong ſeiſure, notwithſtanding 
probable cauſe. 820 
Goods that are not imported by way of 
merchandiſe pay no duty, 943 
Where a condemnation in the Exche- 


Cuſtom, See Pyeſcription. 
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Damages. 


X/ HERE two defendants con- 
/ Y felis. a treſpaſs, the damages 
cannot be ſevered. >i#E2 
Where there were ſeveral defendants in 

treſpaſs, and they pleaded ſeverally, 


Severed in an action for malicious pro- 
rately againſt ſeveral defendants in 


the court. 1036 


Heir of one tenant to a writ of dower 


againſt the ſurvivor only, 91 


3 Subſc- 


Curia de banco noſiro for the | King's 
See Fozeign courts, Jnkerlo2 courts, 


Officer of cuſtoms liable in treſpaſs 


quer is good, and where not. 952 


damages ſevered. 1140 
ſecution. . 
The damages cannot be given ſepa- 
caſe. 910 


Intire damages in verdicts ſevered by 


Though defendants who plead to iſſue 
are acquitted, yet damages may be 
aſſeſſed againſt defaulters. 1 108, 1222 


joins with the other in error,” the 
ſubſequent damages cannot be given 
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1 damages on error in dower 
muſt be alceriained by wiit of in- 


quiry. Page 972 
Win of inquiry awarded for a defen- 
dant to ſupply non- aſſeſſment of 
damages. | 
| In error on quare impedit the patron 
ſhall recover the intereſt of the half 
year's value in damages. 931 
The greateſt value * againſt a 
wrong-doer. 505 
The plaintiff cannot enter a remittit in 
another term. 1110 
Writ of inquiry ſet aſide for too ſmall 


damages. 2 425 


' Days and times. 


Fifteen days with the teſte and return, 
are good. . 65 
Sunday not to be computed one of the 
four days for bail. 782, 914 


Four days countermand in a country 


cauſe muſt exclude the day of giving 


it. 849 
Countermandiog notioe in a town cauſe 
two days and in a country cauſe four 
days before the aſſiſes, ſhall ſave 
coſts for not going on to trial. 849 
Four days (one exclufive) before bail 
| bond can be aſſigned. 914 
Term's notice muſt be given before the 
flirſt day in full term. 11 
In afſumpfit the day is not material, 
and the plaintiff may allege a dif- 
ferent one in his replication. 806 
Where the iſſue lies on the defendant, 
the plaintiff ſhall recover though the 
cauſe of action accrued after the 
memorandum. 1271 
The. term in which bail is put in, is 
one of the two terms which the 


plaintiff has to declare in. 631 


Change-alley computation 1s to be taken 
052 


85 calendar months. 


1021 


Debt. 


Where money is lent on a pledge, the 
borrower is liable, unleſs there is an 

| agreement to the contrary. Page 
Though a bond i is taken for a Ale 
contract debt, yet if it is after an 
act of bankruptcy the ſimple con- 
tract is not extinguiſhed. 1042 
Debt lies on a covenant in a deed, 
1089 


Debt lies not on a promiſſory note. 
680 

On bond ſtaid, on payment of prin- 
cipal, intereſt and coſts, without re- 
garding the coſts of a former action. 
Page 699 

A ſet off reducing the demand under 
40 5. does not affect the juriſdiction. 


1191 
Statute of limitations replied to a ſet 
off. 1271 


Note indorſed to a debtor of a bank- 
rupt after the bankruptcy cannot be 
ſet off. 023 2244” 

Where the payer does not apply his 
payment, the receiver may apply it, 
but he muſt not apply it to an un- 
certain demand, as to a debt from a 
teſtator, 1194 

May be brought ti x rent by deed where 
the deed was made, or where the 


land lies, 776 
Debt to the Ring. 


Land-tax money in the hands of the 
collector is a debt to the King. 978 
Extent can not bear fee before far. 
749 


Debtoz. 


After one county ſeſſions has deter- 


mined an inſolvent debtor's caſe, he 


cannot 


n N i. * — 
* * 
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ABLE of the Principal Mareers. 


cannot remove and hear his as) in 
another county. Page 1116 


Declaration. 


Jn aſſump it the day is not material, 
and the plaintiff may allege a dif- 
ferent one in his replication. 806 
The recital of the writ may aid a de- 
fect in the count. 1023 
Common bail filed by plaintiff will not 
warrant the delivering a declaration 


by the by. 1027 
The court will not oblige conſolidating 
of declarations. 1178 

Deeds. 
Indentura facta inter A. et B. imports 
a ſealing by both. 512 


Altering a deed by a ſtranger in an im- 
material part does not make it void. 
1160 

An attorney muſt execute a deed in the 
name of his principal. 705 

Per ſeriptum factum apud M. does not 
import a deed. 8 14 


See Pꝛokert. 


Deet-ſtealers. 


The deſcription of a place where deer 
have been uſually kept in 3 W. & M. 
c. 10. does not refer to the words 
foreſt, chaſe, &c. 1119 
See Convittions, 


Dekault. 


No ſuggeſtion can be made on the roll 
by a defendant after default at 24½ 
prius, 46 


Suffering judgment to go by default is 


an admiſſion of the contract declared | 


on. 8 | 612 


See Damages. 
Vo I. II. 


| 


| On Not guilty, the defendant can not 


Demutrer, 


Want of attornment need not be ſet 
forth as cauſe of demurrer. Page 112 

A flight informality fatal me a "on 
demurrer, 611 
Plea quod indemnem ſervuvit, without 
ſhewing how, the fault muſt be ſpe- 

_ cially ſhewn. 58681 
An immaterial traverſe muſt be ſhewn 
for cauſe of demurrer, 094 


Oeodand. 


o wy 


give evidence of taking the goods as 
a deodand. 61 


Departure. 


In indeb. aſſumpſit the day is not ma- 
terial, and the alleging another day 
in the replication is no departure. 21 

Contra in caſe of a promiſſory note. 22 

Departure in an immaterial point muſt 
be ſhewn for cauſe of demurrer. 22 

Infancy pleaded, and exonerauit' re- 


joined, 1s a departure, 422 
Deputy. 
Conſtable may make a deputy. 943 


The principal and not the deputy is in- 
titled to fees new created after the 
deputation. 1027 


Devaſtavit. 


If a devaſtavit be returned, there needs 


no allegation of a converſion, ' 4.40 
dee Executoz. 
15 K Debile. 
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Deviſe of copyhold lapſes by death of | 


in tail and in fee, is a deviſe in fee 


To the eldeſt ſon of Thomas Gore, he 


gives a jointenancy in fe. 1172 


Deviſe to M. and her iſſue, lapſes by 


Deviſe to A. for life, and after to bis 


Devile. 


deviſee, notwithſtanding the ſurren- 
9 Page 445 
A general deviſe to the heir is void. 491 
Deviſe to A. and B. in truſt for others 


to the truſtees though there be not 
the words heirs or for ever. 798 


having none at the time, a good ex- 
ecutory deviſe. 958 
Deviſe to an infant in ventre ſa mere 
with a contingent remainder in caſe 
ſuch infant die under age, and there 
is no ſuch infant; the deviſe over 
ſhall immediately take place. 1092 
To his daughter and her children and 
their heirs (one child being born) 


To A. in fee, but if he dies before 
_ twenty-one years or marriage and 
without iflue, to B. If A. attains 
twenty-one years the deviſe over fails, 
though he dies unmarried. 1175 


What words in a will create an eſtate 
tor life or in tail. Page $92, 849 
To A. for life, then to truſtees to pre- 
ſer ve, Fc. then to the heirs of the 
body of A; gives an eſtate tail. 112 5 
By a deviſe of ground rents on leaſes 
for years the reverſion paſſes. 1020 
Croſs remainders by implication muſt 
ariſe from words neceſſarily import- 
-__T 969, 996 
To A. for life remainder to B, pro- 
vided that if C. in three months pay 
to B. oof. Ec. this condition will 
deſcend to the heir of C. 129 
Though Chancery has not relieved 
againſt the heir in caſe of neglect- 
ing to perform a condition in time, 
yet they may againſt a deviſee. 135 
An executor is preſumed to take a term 
as executor and not as deviſee, with- 
out proof of his aſſent. 0 
Teſtator has a term and the truſt of 
the inheritance, and deviſes the lands 
by a will not duly executed; the 
term will not paſs. 619 


Diſcontinuance. 


death of deviſee in the life of the 
deviſor. 1 25 


Deviſe to the heirs male of the body 
of A. the deviſee ſhall take though 


not heir general. 35 
Riſe of executory deviſes. 130 


An executory deviſe held good upon a 
contingency to ariſe a year after a 
_ x 133 
If my daughter die before her mother, 
or without heirs, and my wife have 
an heir male, I give him all, &c. 
not a good deviſe. — OUR 


heirs male of his body and his heirs 
for ever, and for want of ſuch heir 
male remainder over, is an eſtate 


Continuance to a general return, in- 
ſtead of a day certain, is a miſcon- 
tinuance and aided. 047 
If a plea begins only as to part, it is a 
diſcontinuance ; but not if it begins 
as to the whole and is an anſwer 
only as to part. 302 
Where a plea does not go to the whole, 
judgment may be ſigned at any time 
during the term of the placita. 303 
In prohibition the contempt is but 
form, and the jury need not give 


any verdict about it. 482 
An avowant can not have a rule to 
diſcontinue. 112 


See Amendment. 


tall in A. 7 729 


3 


Diftreſs. 


11 


Bomnoipal Natters 


A Terz of che 


3 „ 


| Diſtr els. 


The landlord muſt remove the goods 
at five days end, or he is a treſpaſſer. 


Page 717 
Treſpaſs does not lie for taking an ex- 
ceſſive diſtreſs. 8 51 


Where two parcels of land are diſtinct- 
ly let, there cannot be a joint di- 


bel for both rents. 1040 
e in another county does 
not make a treſpaſſer. 1272 


Diſtrivution, 


Where there is a legacy to the executor 
for his trouble, the ſurplus ſhall be 


diſtributed. - 568 | 


Spiritual court cannot order diſtribution 
where there is a legacy to the execu- 
tor. 865 
How the eſtate ſhall be Aiftributed 
where there is a wife, a mother, and 
brothers, but no children. 710 
A ſhare of the reſiduum lapſes, it mult 
be diſtributed. 820 
Borough Engli/h lands ſhall be brought 
into hotchpot. 935 
The child of a freeman of London 
when of age may in conſideration 


of a preſent fortune bar herſelf of | 


her cuſtomary part. 96 
Huſband covenanted to take up his 
freedom in London, but did not; his 
eſtate diſtributed according to the 


cuſtom. 455 


Lies not of a tenement. 625 
Heir of one tenant to a writ of dower 
joins with the other in error, the 
ſubſequent damages cannot be given 
againſt the ſurvivor only. 971 


— 


* 


Sub ſequent damages i in error in dower 


mutt be alcertained by writ of in- 


Vi. Page 972 


Durels. 


A deed, Ge. may be avoided by dureſs 
on goods. 1255 930 : 


Eat India company. 
© HEIR ſupercargoes bound by 


their covenant to anſwer in 
equity. 169 


Eccleſiaſtical perſons and jutis- 
dition. 


Separation of the ecclefiaſtical court 
om the en 609 
The canons of 1603. do not proprio 
vigore bind the lajty,, © 1057 
Pariſh officers of a donative are ſubject 
to the ſpiritual court. 3 
Pariſh clerk is a ſpiritual officer, and 
may be there deprived. 776 
A patiſh clerk may execute the office 
without licence of the ordinary. 942 
Prohibition to ſuit by a clerk of a pa- 
riſh for fees. ee © 
Donatio cauſa mortis not ſuable 1 in ſpi- 
"TR art "997 
Executor may be ſued for a legacy 
where he proves the will, though he 
does not live in that age 2847 
Spiritual court cannot order diſtribu- 
tion, where there is a legacy to the 
executor. | 865 


| Suit may be in the ſpiritual court for a 


preſtation, 879 


What not a ſpiritual defamation. 946. 


Excommunicato capiendo in a cauſe for 
llander or defamation beld well. 


950 
Sentence 
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Ks in a cauſe of marriage, con- 
dluſive evidence. Page 960, 961 
No prohibition for ſtrumpet 823. nor 
bawd. | 1100 
Of the juriſdiction of the ſpititual court 
as to clandeſtine marriages. 1056 
Bounds of a church-yard not triable in 
the ſpiritual court 1013 
Prohibition to a ſuit for building a 


Charity ſchool in a chorch- yard. 
1126 

In what caſe the ſuppletory oath ſhall. 
be admitted. - 0 
A curate may nominate a church-war- 
den. | 1246 

1.4.5 +». emen. 

For communia paſturae. | 54 
For mountain in Ireland. 71 
Lies de parte domus. 69 5 


Ejectment lies not for a tenement. 834 
For Alder Carr in Norfolk. 1063 
For a beaſt-gate in Suffolk, 1084 
No new ejectment to be brought till 
cCioſts paid of the firſt, 548 
Proceedings ſtay'd in error and a ſecond 
ejectment, till the coſts of the firſt 
be paid. 554 
| Proceedings not ſtaid till payment of 
coſts in a former ejed ment, unleſs 
there has been vexation. 681, 1099 
Proceedings ſaid till notice given where 
the leſſors live. 681 
Proceedings ſtayed in a ſecond eject- 
ment, &c. the leſſors not oe lia- 
ble to the former coſts, 1152 


Infant leſſor ſhall name a good plaintiff 


to be anſwerable. 6904, 932 
Proceedings on ejectment ſtaid on bring- 
ing arrears of rent into court. 900 
The court cannot ſtay proceedings in 

ejectment though the leſſor is dead 

and his title at an end. 10 56 
| Cafoal ejector cannot confeſs judgment. 


* 53 * 


| Releaſe of the plainuf 3 in gement or 
aſſigument of his death for error is 
a contempt. Page 899 

| Where judgment is obtained againſt tlie 
caſual ejector, the party in poſſeſſion 
may controvert the title in an action 


for the meſne profits. 960 
Court will not conſolidate declarations 
in ejectment. 3,4 55 9 cog 
Declaration in ejectment not amend- 
able. | 1211 
The term in ejectment enlarged with- 
out conſent. 4+ 55:7 57842 
Ejectment is a proceſs of the court, 
567 


Rule that leaving the declaration at the 


houſe ſhall be good ſervice, 575 


N o rule to defend quoad a right to per- 


form divine ſervice, 914 
Leave to plead to the juriſdiction given 
in the ſecond term. 1120 


No relief againſt a tenant's refuſing to 
appear and make defence in eject- 
ene. - | 830 

A landlord made defendant without 
his tenant may bring error and ſtay 
execution, 1241 

Where there are two demiſes of differ- 
ent lands, judgment to recover. his 
term in the ſingular number is ſuffi- 


cient, 835 
How to by the ſecond demiſe in eject- 
. 908 


Judgment to recover his term though 
on demiſes of different leſſors held 
good. 1180 


Where the plaintiff loſes his poſſeſſion, 
in what caſes he ſhall have a new 


execution, $21 
Regular judgment in ejectment 7 
aſide, _ + y A UW 
The notice to appear muſt be on the 
firſt day in full term. 1049 
Leaving beer in a cellar is keeping the 
poſſeſſion. 5 1064 


23 
f 4 


There 


» 
þ IT * 
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A TABLE of the. 


1 


Principal Matters. 


There moſt be an * entry: to 1205 
- a fine, and the demiſe cannot be 
bid o on a day before the entry. Page 

d 108060 

An entry by a ſtranger without autho- 
rity is good to take advantage of a 
condition, if it be aſſented to after- 
. wards. 1128 

Lefor of plaintiff may pay the coſts to 
"yrs of the 3 he pleaſes. 

* 


Election. 


Where the preſence of an officer | is re- 
quired, yet his conſent is not neceſ- 


ary. 53 
The right of adjourning a veſtry is in 
the pariſh at large. 1045 


A man ſells goods or lays out money 
wrongfully, the owner may charge 
him as bailiff, or as a wrong - doer at 

. 860 

An act of an agent cannot be affirmed 

as to part and avoided as to the reſt. 


8.59 
Elegit. 


After a nibil returned as to the lands 
upon an elegit, there may be a ca- 
pias ad ſatisfatiendum. 0 

Where there are no lands the ſheriff 
need not return an inquiſition. 874 


Entry. | 


There muſt be an actual entry to avoid 
a fine, and the demiſe cannot be 
laid on a day before the entry. 1086 


See Ejedtment, Foxcible entry. 


Equity.. 
A ſubſequent title which is both legal 


and equitable deſtroys a prior title in 

equity only, _ 240 | 
See Chancery. 

Vo I. II. 


Erroz. 


On what judgments error lies. 


| Does not lie on refuſing a prohibition. 


Page 391, 537 
Error will not lie. on the award of a 


peremptory mandamus. 536 


Error lies not on allowing the return 


of a nandamus. 628 
Error lies on the award to remand 
where the court refuſes to bail. 536 
If the plaintiff be nonſuit, and judg- 


ment againſt him for coſts, error lies 
in camera ſcaccarii. 1 
Where the judgment is againſt two a 
writ of error ad damnum of one 


only will not lie. 606 
Error coram vobis lies not after affirm- 
ance in the Exchequer Chamber. 

| 690 

After rates error Coram dir can- 
not be allowed without leave. 949 
No writ of error coram vobis lies after 
afhrmance. | 975 
Error does not lie in the Exchequer 


Chamber on an award of Execution, 


Writs of error guaſhed. = 


Writ of error quaſhed by means of FR : 


defendant in error, to be without 


caſts, 139 
Writ of error . being by one 


defendant only of a judgment a- 


gainſt two, . 


Coſts on quaſhing writs of error are to 
be given in all caſes. 606 


If a writ of error be quaſhed for any 


other fault than variance, error do- 


ram vob is lies. 607 
Will not quaſh error for — 29 years 
after judgment. 837 
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215 of the Principal Macters. 


4 84 
* 


Judgment againſt 52 ideen of 


part of three pariſhes, and a wit of 
error of a judgment againſt the in- 
habitants of the three pariſhes; quaſh- | 
ed. Page 1110 


Where a writ of error is ſpent by the 


phaintiffs in error moving in arreſt 
-of judgment, he Thall pay baſis on 
_ paalling | l 834 


Anendnent of writs of error. 


Writ of error amended without: cots. 
863 


Amerdmept wy writ of error by ſtriking | 
out a plaintiff, „ [| 


The.court may ex officio amend a writ | 


of error. 


=} 


90² 
Abatement of error. 


Where error abates by the act of the 
Fina? in error, execution ſhall go. 
1 . 880, 1015 


ee. 
3 writ of error ſuperſedes the taking 


ont a capias ad ſatisfaciendum in 
order to charge the bail. 
Writ of errdr fued out before judg- | 
ment is a ſuper ſedeas. 032 
. Planiiff cannot call for the return of a 


capias ad — "Y er- 
1 „ 1186 


* 


eee of errors. 


Is: error from Ireland what: are-given to 
aſhgn errors, otherwiſt non prof. 4.17 


867 |: 


Appearance of u. fant by attorney not 


Plea to the "/crre facias guare execu- 


tio non, ſet aſide- 


| 79 
1 A rule muſt be given on the FER Fa- 


cias yuare executio non before a rule, 


0 afbgn errors. 917 


- 
— 0 as 


— 


Where he plaiot F | in error pleads « 0 
the ire ſacias, there ſhall be exe- 
cution if it goes againſt bim. Page 


390 
Afſignment of errors- ſet aſide as vex- 
ion PS 141 


Errors aſſigned by amount 2gainſt the 
crown. 443 
On affidavit: of the want of a warrant 
ol attorney, it may be aſſigned for 
error on a record from Jreland. 545 
No error to be at1gned contrary to the 
record, 684 
Where two join in a writ of error, 
and one will not aſſign errors, the 
court will give the other time to 
ſummon and ſever. 28 
Aligying for error the death. of the 
| OR in ejectment is a ein, 
Kee in the act of the court may * 
aſſigned by the party who has ad- 
vantage by it. 973 
[7% bs tf in ejectment not allowed to 
aſſign infancy in himſelf. 33 


Matter aſſignable for error by the prin- 


cipal, not aſſignable by the bail. 197 


| Matter omitted to. be pleaded not a- 


ſignable. 197 
Th miſericordia, &c. i n actions againſt 
Peers is not error. 225 


Jodgment on indictment reverſed for 
errors in the award of the venire. 
| 309 

Entry of capiatur, where there ſhould 
be no capiatur nor miſericordia, aided 
by verdict. | 313 


amendable. 445 
Leaving out ſuper ſe aſſump is ill on 
a judgment by default. 793 
Where error is brought on a judgment 
that the parol ſhall demur, the 
nonage cannot be pleaded agaip. 861 
The jury on an indictment muſt ap- 
pear to be ſworn in the county. got 


Proceſs 


* 


_ hs. * —— — 


„ _ 
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A Ta BLE of che principal Matters 


Proceſs in error. 


The ire facias in error muſt be re- 


| turnable as the original proceſs was, 
£ Page 694 

How the entry ſhall be where a re-| 
leaſe of errors is found. 683 


The court will take no notice of the 


recital of a writ in a declaration, but 
will require the writ itſelf to be pro- 
duced. | 


Return of a certiorars that no writ | 


civitatis London is found, allowed. | 


309 
The court may award a certiorari be- 


fore errors aſſigned. 440 


In nullo eſt erratum a proper plea to.an | 


error not aſſignable. 68 5 


No ſecond certiorari to reverſe a judg- 


ment. 
If there be a warrant of attorney any 
time pendente lite it is ſufficient. 
807, 520 


— are not verified by a certiorari 


teſte before the writ of error. 81 
after in nullo eſt erratum. 


fect in the count. 102 3 


Judgment in error. 


Judgment reverſed: on motion without 


putting it in the paper where the 


defendant in error made default to a 
. 
Judgment reverſed upon motion. 12 


ment quod querens nil capiat. 127 
Judgment reverſed without a: rule to 
join in error. | 144 


On demurrer to aſſignment of errors 
the judgment is quad affirmetur. 439 
Where a judgment for a defendant is 


reverſed, the plaintiff ſhall only have 


9 


A certiorari lies to affirm a judgment | 
g 3 
The recital of the writ may aid a de- 


1210 
7 


On a releaſe of errors pleaded, judg- | 


. 


1 


225 


N OID 


ſuch coſts 2s ſhould tyre been a 
him in the court below. Page 617 
Judgment reverſed in pant and affitmed 
pro reſiduvdz. 808 
A judgment erroneouſly given for full 
coſts ſhall be reverſed in toto. 934 
On reverſal of a judgment in part, the 
court in Treland may be commanded 
to award a writ of inquiry, Cc. 973 
Upon pleading the ſtatute of limita- 
tions in error, the. judgment is to 
bar the plaintiff of his writ, 1055 
Where an improper judgment is pray- 
ed in a plea to a writ of error, the 
proper judgment: {hall be given; 

| 4055 

Coſts in error W none in the. ori- 
ginal ſuit, . 1084 
On affirming an interlocutory. judg- 
ment of B. R. in Ireland on a writ 
of error there, the record muſt be 
remanded, 1258 
On _ Facias againſt an executor 
judgment given for the plaintiff 
with coſts, reverſed as to the coſts 
and :Hiemed as to the reſidue. 188 


Bail i in error. 


On error in n fur bottomree bond 


there muſt be bail. 476 
There muſt be new bail on a ſecond 
writ of error. * 87. 


No bail in error of an outlawry till 
reverſal, 95 L 
Bail required on a bond for paying 
500 /. being the ſum mentioned in 
certain indentures. 959 


Releaſe, &c. 


A releaſe of errors may be given in 


| 


the ſame deed: with the warrant: of 


attorney if the judgment relates to a 
day before the date. 121 


The 
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. The court of Exchequer chamber may 


©. » 7 "a 
„ 
* 


u a releaſe, oo Piz e Etoppel 
B. R. does not ſend the record to the "ow" 
. Exchequer chamber. 837A man Covenants to pay the rent re- 


Error to reverſe a recovery is barred by | ſerved by a former indenture, he is 
twenty years: though the title of | eſtopped to ſay no rent was reſerved, 


pPlaintiff in error did accrue within Page 512 
that time. 1257 | The tenant is not eſtopped by deſcrip- 
Sce Amendinent. I., tion of lands in the leaſe, 610 
GH PN. Where eſtoppel appears on the record 

Eſcape. | it need not be replied. 818 
•—dw „ — An aſſignee may take advantage of an 
Eſcape warrant does not lie againſt 24 eſtoppel, 818 
priſoner for a meer contempt. 99 | 
Superſeded becauſe the party was inti- Evidence. 
tled to a diſcharge. 401 8 


An eſcape is purged by a return, and] Act of the commiſſioners for ſtating the 
the eſcape warrant can not be exe-| debts of the army concluſive evi- 


.  cuted afterwards, | 423 dence. 487 
Attachment not to be granted for a vo- Sentence of ſpiritual court in a cauſe 
luntary eſcape. $41, 041 of marriage, conclufive evidence, 
Recaption muſt be before action brought. 960, 961 
1 . 873 | Aﬀidavit of the deceaſed huſband read 
Action lies for the eſcape of an outlaw. | in proof of the marriage. 35 


gor What a witneſs ſwore who is ſince 
Gaoler. can not retake for fees. 909] dead, evidence of a pedigree, 162 
In eſcape of a priſoner removed from | The declaration of a dying man againſt 
another court, it is enough to ſhew | his murderers is reduced to writing, 
the proceedings in that court. 951] and not produced; the ſame decla- 
It muſt appear, that the commitment | ration made at another time may be 
was of record. 1226 given in evidence, 500 
Reſcue is no excuſe for the eſcape of a | Cannot read depoſition of witneſs ex- 
- priſoner brought out on habeas cor- | amined fifty years before, without 
4 5 429] ſome account of his death. 920 
Hufband and wife may join in an action An entry in an attorney's debt-book 
of eſcape of one in execution at their | read after his death, 1129 
ſuit on proceſs of a court of equity. | In a queſtion about the ſanity of a te- 
726 ſtator, the coronet's inqueſt finding 

him lunatick not proper evidence. 68 
Eoin. Corporation books muſt appear to be 
| kept by the proper officer, or be 
Effuin lies not on a capias, and the] proved to have been regularly kept. 


plaintiff may go on notwithſtanding 93 
an irregular non prof. 1194 | A ſurvey taken by one of the parties 
| 1 not admitted. 95 


1 5 \ 
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latters. 


— 


On an 1 of overſeers for ne- 
glect, the appointment 1 muſt be pro- 
duced. Page 101 

Rule: on a juſtice of peace to cauſe an 
examination to be produced. 126 

Poſtea evidence of a trial, but not of a 


verdict. 3 1 62 
Heralds books and minutes of a viſita- 
tion, evidence of a pedigree, 162 


A verdict on a voidable trial read. 308 
Copy of an old letter in the corporation 
cheſt, not evidence. 401 
A libel read, on confeſſion of the de- 
fendant that he was the author, 
ſmall variations excepted, 416 
Rule for an attachment on a copy of 
an award, and affidavit that the ori- 
ginal was loſt by robbery of the 


mail. © $36 
In an action againſt a juſtice he muſt 
ſhew the proceedings. 711 


The indorſement of intereſt being paid 
within twenty years ſhall be given in 
evidence, though under the hand of 
e 826 

Indorſement made by obligee on an old 
bond after the preſumption had taken 
place, not admitted in evidence. 826 

The day-book from whence the pariſh 
regiſter is made up not allowed in a 
queſtion of legitimacy. 1073 

A judgment of ouſter againſt the ma- 
giſtrates before whom the defendants 
were ſworn, proper evidence. 1109 

Copy of a record may be read at a 
trial for malicious proſecution, tho' 

not ordered by the court. 1122 

Bills of parcels with receipt, proof of 
buying goods beyond ſea. 1127 

A ſpecial verdiet between other parties, 

not received in evidence of a pedi- 


gree. 1151 
Affidavits ſworn before a judge in Jre- 
land read in England. 545 


Parol evidence not admitted to fix the 


cConſtruction of a will. 1261 
Vor. II. ' 


* 7 


* 


condition of records and the manner 
of keeping them, but not of the 
matter of them. Page 210 


matters, it ſhall not be admitted to 
ſhevy that any thing was not taken 
into conſideration. 647 


tion. 794 


miſſioners for 1 the debts of the 


Original poll- book not ordered to be 
produced, | 307 
Eaſt-India company not obliged” to 
produce book of letters. 646, 717. 
No rule granted to inſpect a corpora- 


tion's private books. 71 
Leave given to inſpect books in which 
boundaries are entered. 954 


No acceſs to books of Poſt-Office in 


collateral actions. 100 5 


his books, 1130 
right to hold a leet. 1203 
No inſpection of books by a proſecutor 
of a miſdemeanor, I210 
Books of a corporation may be inſpect- 
ed on diſputes between the members, 
to which the corporation are no par- 
ties. "F223 
Acceſs granted to books of the court 
of conſcience. 1242 
Wife de facto allowed to give evidence 
of the nullity of ber marriage, tho 
bigamy, in ſupport of her action. 79 
What the guardian ſaid admitted as evi- 
dence againſt the infant. 548 
In a trial of a cuſtomary right to a fine, 
it was allowed as evidence that other 
tenants had ſubmitted. 059 
Wite owning receipt of money, no 
eren againſt the huſband. 1094 


1 


15 M Cuſtoms 


Parol evidence may be given 88 the | 
Where an award is made to take in all 
No parol evidence to explain a depoli- 


Rule to inſpect the books of the com- 


army. 304. 


Rule made for a plaintiff to produce 


No rule to inſpect books on claim of 
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a ct am 


e of Te manors given in evi- 
"dence to determine the nature of 
tenant- right eſtates. Page 659 

Cuſtoms in other manors or archdea- 


conries not evidence. 957 
Claiming goods as a deodand not ad- 
mitted on the general iſſue. 61 


A ſmaller ſum in ſatisfaction of prin- 
cipal and intereſt allowed in evi- 
dence. 691 
The truth of words cannot be given 
in evidence on Not guilty. 1200 
Fraud cannot be gone into on a gene- 
ral replication of aon aſſignavit. 1221 
A ſhip never heard of is preſumed to 


be foundered at ſea. 1199 

Matter laid as a circumſtance need not 

be _ 728 
Exceptions, 


No bill of exceptions lies on ſummary 
proceedings about ſettlements, 1040 


Excommuntcato capiendo, 


Superſeded. _ 42 
Muſt ſet forth the ſpecies of the ſuit. 
76 

Held good from precedents, notwith- 
ſtanding improprieties in the form. 


205 

The rules may be allowed to a priſoner 
on excommunicato capiendb. 413 
In cauſa defamationis five convicii, un- 
certain. 94.6 
The fignificavit muſt ſet forth the ſpe- 
cific cauſe, 1067 


Where the return is loſt by exceptions 
taken in B. R. a ſecond writ may be 
obtained in Chancery. 1189 


Execution. 


If taken out within the year, may be 
continued. Ton 
5 


2 


A capias ad ſatifaciendum may be had 
after an elegif executed only on 
goods, Page 226 

Not to be had without Aire factias, 
where the plaintiff has been delayed 
a year by an injunction, 301 

If after an extent and a partial eviction, 
the conuſee can have a re- extent in 
another county. 461 

Where extents are to be executed in 
different counties, they muſt be pray- 
ed at the ſame time. "7 22000 

A contempt to take out two execy- 
tions, where only one ſatisfaction 3 Is 
due, 515 

An extent for the King's debt cannot 
be antedated, but muſt bear reſte at 
the day it iflues though it be out of 
A 749 


Executoz. 


The warrant of one executor is not 
ſufficient to enter judgment againſt 
the ethers... 20 


| An executor is preſumed to take a term 


as executor, and not as deviſee, 
without proof of his aſſent, 70 
On a bill to diſcover aſſets, a court of 
equity will decree payment. 403 
An erroneous' judgment may be plead- 
ed. 407 
If a devaſtavit be returned, there needs 
no allegation of a converſion. 440 
Where there is a legacy to the executor 
for his trouble, the ſurplus ſhall be 
diſtributed. | 568 
Where executor muſt declare as execu- 
tor he ſhall pay no coſts. 682 
In action by executor of executor, it 
muſt be ſhewn that the firſt execu- 
tor proved the will, but the omiſſion 

is cured by a verdict, 716 
Executor cannot plead judgments to 
the ſcire facias, which he might 


; have pleaded to the action. 732 
Admi- 
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4108 
Alas diſcontinues without Barratry i ina policy the Game as fraud, "Wl 
colts. Page 871 Page 581 74 
Where a proſecutor is liable to pay | Ef taken disjunctively after a verdict, 1 
coſts for not going on to ttial, if 594 
the defendant dies his executor ſhall | Reſervations or powers at the end of a 
not have them, 874 | ſentence refer to all the members of 1 
Where a bond is forfeited | in the life- | the ſentence, 905 1 
time of the teſtator, the penalty is | Qyamplurimi does not import the great- [We 
the legal debt, and on the iſſue what | er part. | 1097 pj | 
is due muſt cover ſo much aſſets ; Curia de banco noſird, in a writ, means | JF 
but on a bond where the day of | the King's Bench. 302 1 
payment is not come, the aſſets only | Indentura fatta inter, Ec, imports wh! 
can be covered for the ſum in the | ſealing by both parties. 512 1 
condition. 1028 Et taken disjunctively. — 1ys Thi 
An adminiſtration may be pleaded puis 19 
darrein continuance, to juſtify a re- Ertent, ; 
tainer, 1106 | Ts . 3 
An executor ſhall pay coſts on a non- | An extent cannot be antedated, but 1 
ſuit in an action for a duty accruing | muſt bear ze/te at the day it iſmües, 1 
to himſelf. | 1100 though out of term, 749 iq j; 
A demand as executrix is within a = 
general ſubmiſſion to an award. 1144 | Extinguiſhment. 4 
If the probate be loſt, executor may | Rds . 
declare on an exemplification of it. | Though a bond is taken for a {imple 
412 | contract debt, yet if it is after an bal 
Executor may have action againſt the act of bankruptcy the ſimple con- 1 
ſheriff upon 8 Ann. c. 17. for re- tract is not extinguiſhed, 1042 4 9 
moving a tenant's goods in the life. | FI 
time of the teſtator without pay- Ettotfon, | 
ing a year's rent. 212 | 6 
Executor cannot add a count in his | Judge of a Biſhop's court convicted of 11 
own right. | 1271 extortion for compelling probate of 4 ! 
See Diſtribution. a will proved in the prerogative BY 
Court. | 7 4 þ N 
Exhibits. Juſtices of peace have conuſance of 7 [ 
No inſpecting exhibits before hearing | 5 4 
Expoſition of woꝛds. | Fatto. | 19 
The writing croſs the face of a hank- Factor cannot pawn, TIT 45 3 
note is properly called an indorſe- | Where goods are fold by a factor 1 
ment. 18] at his own riſque, the vendee is not % 
To pay on ſuch a day next, in a note anſwerable to the owner, 1182 1 
refers to the date. 394 21 
Falſe 44 


W TO: * 


A TABLE of the Principal Matters 


Falle tokens. 


The falſe tokens muſt be ſpecified in 
an indictment. | 


Fees. 


Fees to the uſher of the black rod re- 
covered. 1 
Officer muſt 9 a writ, though fees 
unpaid. 814 
Proceſs muſt be obeyed though f 


fees are not tendered. 1262 


Felony, 


The ſtealing a commiſſion to ſettle 
boundaries is not larceny. 1133 
One indicted as of a felony and found 
guilty of a miſdemeanour diſchar- 


ged. 1137 
Fine. 


Deviſe to A. and B. for their lives, 
equally to be divided, and after their 
deceaſes to their heirs male of their 
bodies, equally to be divided, and if 
either of them die without iſſue, 
then to the ſurvivor and his heirs 
male. A. and B. make partition, 
and B. levies a fine and ſuffers a re- 
covery, and dies without iſſue. The 
entry of A. is taken away, and no 
title accrues by ſurvivorſhip, 12 

See Recovery. 

There muſt be an actual entry to avoid 

a fine, and the demiſe cannot be 
laid on a day before the entry. 1086 


Fo2cible entry. 


Where a conviction is quaſhed, the 
court muſt award reſtitution. 474 
The juſtices who make the conviction, 


muſt ſet the fine. 794 


3 


Page 1127 


An 


Foreign attachment. 


How to be pleaded. Page 641 


Fozeign courts. 


2 | Diſcharge by a foreign juriſdiction from 


a bill of exchange drawn there, a 
good defenſe. 733 
Sentence of a foreign admiralty, con- 
demning a ſhip as inſufficient, not 
to be read on trial of an iſſue joined 


on that fact. 1078 
No ſpecial bail on a recovery in a fo- 
reign court, _ 1243 

Foꝛkeiture. 
No relief againſt a voluntary forfeiture 

of copyhold. 447 
The ground for relief againſt penalties 

in equity. 1 


The penalty on the gaming act muſt 
be ſued for * a conviction. 1048 


Forgery, 


Altering a writing croſs the face of a 
bank note, 1s altering an indorſe- 
ment within the ſtatute, 18 

Altering an inſtrument is forging it. 19 

Party whoſe deed is forged no witneſs. 


728 
Of what papers a forgery may be com- 
mitted at common law. 747 


A forgery with intent to charge, is 
within 5 Eliz. though of a deed 
improper for the purpoſe. 901 

Publiſhing a falſe affidavit knowingly 


is an offenſe at common law. 1 144. 


Fozma pauperis, See Pauper. 


Frauds 


ith. 
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Frauds and Statute of frauds, 


Promiſe of . not within the 
\ ſtatute. 
What writing is neceſſary to bring a 
caſe out of the ſtatute of frauds and 
perjuries. 230 
A letter referring to a verbal promile 1s 
ſufficient to take the caſe out of the 
| ſtatute of fraulss. 236 
A letter to a third perſon that he has 
agreed to diſpoſe of his land, does 
not bring the agreement out of the 


ſtatute, 426 
Contract for goods beſpoke and made, 
not within the ſtatute, 506 


Statute of frauds not pleadable where 
the agreement is executed in part. 


783 
Promiſe to pay the debt of another in 


conſideration of forbearance is with- 


in the ſtatute of frauds. 873 
A remainder inſerted in a ſettlement by 
fraud, ſet aſide in equity. 144 


An aſſignee of a leaſe may aſſign over 
and discharge himſelf, and it is no 
fraud. 1221 


Game. 


ONVICTION of keeping a 
dog to deſtroy game, ſufficient. 


490| 


Indictment lies: not for killing a hare. 

679 
Conviction on the game act need not 
aver that the party did unlawfully 


hunt, Sc. 711 
The bare keeping a gun is no cauſe of 
conviction. 1098 
Hound, not within 5 Ann. c. 14. 

1126 
Vat. H. 


Page 34 


Gaming. 


A plea of the ſtatute of gaming muſt 


mention the particular game. 


Page 
495 
The innocent indorſee of a gaming 
note can maintain no action againſt 
the drawer, „ 
Horſe races are within the acts againſt 
gaming. 1159 
A parol loan of money to play with 
is not void. 1249 
The loſer of money at play ſues for it 


cial bail. 1079 
The penalty on the gaming act muſt 
be ſued for after conviction. 1048 


General iſſue. See Tſſue. 


Gift, 


A parol gift without ſome act of deli- 
very will not alter the property. 955 


Guardian, 
Meſſenger ſent by the Chancery to 


keep an infant at college. 168 
On a habeas corpus the court will not 
determine the right of guardianſhip, 
but ſet the child at liberty. 982 


to appear by, the plaintiff may do it 


upon the ſtatute, he ſhall have ſpe- 


If an infant refuſes to name a guardian 


for him. 1076 
 Gunpowner, 
Keeping gunpowder in great quantities 
is a nuſance. 1165 
15 N Pabeas 


1 [ 1 
1 
79 


952 
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pabeas coxpus, 


(0 N a habens corpus the court will 
make no order as to the party, 
but to ſee he is under no illegal re- 
„„ Page 444 
Child brought up by habeas corpus de- 
 Tivered to guardian. 579 
On a habeas corpus the court will not 
determine the right of guardianſhip, 
but ſet the child at liberty. 982 
A priſoner committed by a ſecretary 
of ſtate, muſt make his prayer the 
next term; and he has not another 
term after he i is committed by rule 
or Cour,” 142 
Offenſes in Scotland not within the ha- 
beas corpus act. 308 


Jaſtices of peace in England may com- 
mit a perſon offending againſt the 


Iriſh law in order to his being ſent. 
over. 848 
One charged with a murder in Por- 
tugal not bailed. 848 


Am ent granted for not „ 


without a rule to return. 915 
Action lies againſt a conſtable for not 


delivering a copy of the commit- | 


ment. 167 
Priſoner not to be turned over till the 
officer is paid his charges. 308 
Officer ad obey a writ, though fees 
unpaid. 814 
Error lies on the award to a 
where the court refuſes to bail. 530 


pawbers and Pevlars, 


There muſt be a formal conviction on 


their ſtatute, though the act does 
not mention it. 127 


1 


heit. 


An heir hath lands by hereditary de- 
ſcent, yet he ſhall not be liable for 
the debt of his anceſtor any further 
than to the value of the lands de- 


ſcended. Page 665 
Executor, and not the heir, ſhall have 
hangings, &c. 1141 


Tenant in tail with the reverfion in fee 
ex parte materna ſuffers a common 
recovery ; the old uſe is gone, and 
it deſcends to his right heir. 1179 

See Condition, Devile. 


Meraldg. 
Clarencieux is part of the name of the 
officer. 8 50 
Highways. 
Communis ſtrata a proper word. 44 


The fermini of a highway not neceſ- 
ſary to be ſet out, in cafe of a nu- 
ſance. 

On Not guilty to an indictment for 
not repairing, the proſecutor muſt 
prove it an highway, and to lie 
within the pariſh. 181 

A man charged to repair may throw 
it on the pariſh by the general iſſue. 

184 
| Ratione tenurae ſufficient without ſuae, 
16 

Mandamus to reimburſe a ſurveyor of 
highways. 211 

Order for a rate for the highways muſt 
adjudge the ſtatute labour inſuffici- 


ent, 315 


Where the 9 of a way is account- 
ed for, the preſcription is deſtroyed. 
„„ 

Certiorari's relating to highways are 


taken away by 3 G4. & M. 
though 


3. 2 r 
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thoagh to remove nd made on a 
ſubſequent law. Page 944 
oy ſetting out a highway the owner 
does not part with the property of 
the ſoil. 1004 
Certiorari pro rege lies in caſe of high- 
ways, though no affidavit or recog- 
nizance. 1209 


Houſe of cozretfon. 


The juſtices have power to commit 
idle and diſorderly perſons to hard 


NF; and they ſhall not be bailed. 


882 


Pue and cry, 


The hundred is liable for a robbery on 
a Sunday, where the party was going 
to church, 40 


What 1s a good notice within 8 Geo. 2. 


c. 16. in an action againſt the hun- 


dred. 1170 
The plaintiff muſt make oath whether 
he knows the offenders; and oath 


that he ſuſpects A. and B. is inſuf- 
ficient. 1 


Jeokails. 


HE ſtatutes of jeofails extend to 

the civil ſuits of the crown. 62 

Want of alledging attornment, though 
aided by verdict, not aided by judg- 
ment by default. 79 
Name of plaintiff for defendant in the 
joining iſſue aided. 5 
Inconſiſtent reference to a record ill on 
ſpecial demurrer. 611 
Want of a ſmiliter not aided or amend- 
able. 641 

In action by executor of executor, it 


0 muſt be ſhewn that the firſt execu- 


2 


— 


tor proved the will; but the en 
is cured by a verdict. Page 716 
Want of writ of inquiry is aided. 878 
The ſtatutes only help ſuch things in 
judgments by default, as would be 
helped by ſtatute after a verdict, 933 
Want of alleging a preſentation in quare 
#mpedit cured by a verdict, 1011 
On 168 17 Car. 2. an actual amend- 


ment is not requiſite. 313, 1011 
See Amendment, Erro. 
Jews. 

Allowed to be covered when they 
ſwear. 821 


Not intitled to freedom where there is 


a cuſtom to ſwear on the New Te- 
ſtament. | 1112 
The abjuration oath altered for the 


Jews, | 1114 
Inditment. 

uod male et negli genter ſe geſſit, quaſh- 

ed for being too general. 2 


De ſcripts decipiebant is too general, 8 


Calumniatrix et pacis perturbatrix, &c. 


too general. | 849 
For ſelling divers quantities of beer i is 
too general. 497 


| For obſtructing a juſtice of peace, muſt 


ſhew the particular fact. 699 
Intent to defraud, not indictable. 866 
Judgment arreſted for the generality of 

the charge in an information. 999 
None but a barretor or ſcold can be in- 

dicted by general words, 1246 
Whether ub: bene ſtiebant is a ſuffcient 

allegation of a fact and notice, 75 
Sciens in an indictment is a good aver- 


ment, Wo 


In an indictment for a reſcue, it mu 
appear for what the party was com- 
mitted to the houſe of correction. 

1226 
Fabricavit 
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1 1E of the Principal Matters. | 


Fabricevit daten foriely; and evi- 


dence of altering or eraſing will be | 


good. Te Page 19 
Vi et armis is implied i in a riot. 834 
Levavit vel levari caulſavit, ill, goo 
Indictments before juſtices of the peace 

quaſhed for want. of nec non ad di- 


vet ſas felomas, &c. 442 
Quelhed; the caption being ad feſtum 
Epiphanit. £7: 698 


An indictment found at an adjourned 
ſeſſions muſt ſhew in the caption 
when the ſeſſions began. 865 

For uſing a trade uſed in Great Britain 
(inſtead of England) at the time of 
the ſtatute 5 Eliz. quaſhed. 552 


Will not lie for ſecreting a woman 


with child from the pariſh, 612 
Lies not for conſpiring to marry a pa- 


riſh pauper. 707 
Indictment lies for not taking the of- 
fice of conſtable. 920 


Not taking upon him the office of 
; overſeer of the poor, is indictable. 
1146 

Indictment of overſeers for not paying 
over, not quaſhed. 1268 
Indictment for not receiving an appren- 
- tice, muſt ſhew the binding to be 
according to the ſtatute. 1268 
Indictment for not executing a war- 
rant, not quaſhable. 1211 


Cannot join ſeveral in one indictment 
for petjury. 921 
Cannot indict two perſons together for 
diſtinct offenſes. 623 
Indietment lies not for killing a hare. 
6 
Lies not againſt a miller, for Wie 
een , 
Tod '&ment for uſury lies not barely for 
à corrupt agreement. 816 


The court will oblige a proſecutor in 
ſome caſes to pay coſts on quaſhing 
. an indictment, _ 946 


2. 


| 


If no ach Amen is directed My a ſta- 
tute, a penalty to the king muſt be 
ſued for 2s a debt. Pape 828 

Damages to a third perſon not named 
in the record, or matter which con- 
ſtitutes an offene of itſelf, whether 
to be conſidered in ſetting the fine. 


139 

Aſfault on two people cannot be joined 
in the ſame indictment. 870 
1 — ID 


Inkant. 


Declares uſes of a fine to be levied it 
full age, he may declare other uſes, 


Neceflaries for his wife, neceſſaries pt 
him. 168 
Covenant of an infant to make a join- 
ture, decreed. 5 604 
Bound by Pn of payment at full 
age. 690 


Where there are two executors, and 
one under age, they may ſue, but 
cannot be ſued, by attorney. 784 

In what caſes the parol ſhall demur on 
a writ of error, 862 

Infant may ſue on a contract of mar- 
riage with a perſon of full age. 937 

The different force of infants contracts. 


939 
An infant cannot be charged for goods 
delivered to trade with. 1083 


A replication of neceſſaries muſt aver 
the goods to be neceſſary for the in- 
fant. 1101 

Where an infant was plaintiff and in 
execution for coſts the court would 
not diſcharge him on motion. 1217 

Pays no coſts in equity on a bill filed 


by prochein amy. 708 
General admiſſion of a prochein amy is 
ſufficient, 304 


Declaration of the guardian admitted 


in evidence againſt the infant. 548 
Infant 
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Principal Matters. 


Infant brought up by habeas corpus, and 
delivered to the guardian. Page 579 
At what age an infant may be received 
to give evidence. 700 
If an infant defendant will not name a 
guardian, the court will appoint one. 
Wt: 1076 


Inkerioz courts. 


Cannot grant a new trial. 113, 392 
Have been allowed juriſdiction in caſes 
ſimilar to thoſe where they have ju- 
riſdiction. 256 
May ſet aſide proceedings for irregula- 
rity or ſurpriſe, 392 
May ſet aſide a verdict for irregularity, 
| 499 
The King's Bench cannot receive a fine 
ſet by an inferior court. 780 
B. R. cannot ſet a fine on a conviction 
by juſtices of the peace. 794 
The items in a ſtated account need not 
be laid znfra jurisdictionem. 827 
It is not a good cuſtom, for an inferior 
court to award a fales de circum- 
ſtantibus. 841 
The King's Bench will not puniſh by 
attachment a contempt of an inferior 
Court. | 567 
Judgment reverſed, becauſe the mayor 


appeared to be intereſted. 639 


Inkozmation. 


Not granted for perjury in the oath 
againſt ſimony, before conviction of 
the ſimony. 70 
For a public offenſe it may be granted 
on the application of a private pro- 
ſecutor. | 2 126 
Not to be quaſhed on motion. 185 
Againſt an officer of the African com- 
. pany for detaining a perſon liſted by 
them. | 404 


— 


Not granted for a libel, where the con- 

tents are true. Page 498 
Not amendable in the venue. 911 
Informations are local, and not to be 


proſecuted for facts done at ſea. 918 


Information qui tam not to be quaſhed 
on motion. 953 
Judgment arreſted for the generality of 

the charge in an information. 9g 


Ihe ſtatute for coſts on informations 


extends to caſes of quo warranto. 
1042 

Informations quaſhed by conſent. 1072 
Not quaſhable on motion. 1103 


Information granted for taking away a 


young woman from her guardian and 
marrying her, | 1107 
No information for not collecting brief 
money. | 1130 
If the defendant is acquitted againſt 
evidence, yet if there is no dertificate 
he ſhall have coſts. 1131 
Not granted againſt a juſtice for refu- 
ſing an informer's oath againſt a wag- 
gone. 1181 
No information againſt a diſſenter for 
refuſing the office of ſheriff of Lon- 
don. | 1193 
B. R. will not grant information for 
uſury, after the ſuit is lapſed to the 
crown, 1234 
See Quo warranto. 


Injunckion. 


Perpetual injunction decreed upon two 


trials at bar. 404 


Inns. 
Innkeepers cannot ſell the gueſt's horſe 
for keeping, except in London. 556 


7 


Inquiry. 
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gnqilty. 


There muſt be che fache notice of ex- 


eechtiog a ſeire eri inquiry as a 
Page 


common writ of inquiry. 
eli, TY A.. 5 235, 623 


Fe 


Ser aſide for. . too ſmall damages whe | 


the — was R 515, 
425, 1259 


Execution of a writ of i inquiry may be | 


S 


_— * F4 


898 ye" it is entered upon. 
. 853 


| See amendment, Trial 


Shan . Inquiſe tion, 


The aroſe of an inquifttion for the 


King is to be conſidered as a defen- 
Gant, and the proſecutor may carry 
down the record. 1208 


Biitey't in a policy the ame as + frand, 
13,4. 4 -$81 
Where Sirene falls ſhort of the freſh, 
20 it is a total loſesz. 1065 


Where the maſter deviates for the be- 
nefit of his owners, it is not barra- 


try, though it may be a breach of 


contract. 1173 
Concealing an information of danger 


avoids a policy, though the loſs does 


not bappen by fuch danger. 1183 
A ſhip never heard of is preſumed to 

be foundered at ſea. 
Goods loſt after; the, owner has taken 
them from the ſhip into a lighter, |. 
is no charge oh the inſurer. 1236 


Inſurer is liable where a ſhip goes back 


to perform quarentine. n 

Policy on any ſhip the plaintiff ſhoul 
fail in from Virginia to London, no 
' *transferred to another ſhip that the 


3 


1199 


phaintiff goes on board of in the 
ve... Hate 1248 
An intention to deviate docs not diſ- 
charge the under writer. 1249 
On a policy intereſt or no intereſt, a 
recapture after being in an enemy's 
port will not avail the inſurer, 1250 

A ſhip that fails with the convoy, tho 
hindered by the weather from taking 
failing 8 departs with convoy, 

| 1250 

The frei ght a ſhip. would earn is no 
1 of the damages by her lofs, un- 
eſs the goods are on board. 1251 
Inſurance of ſhips and freight 0 
only the freight of gadds actually 
- ſhipped. 1251 
The mariners force the maſter to re- 
turn; that is no deviation nor barra- 


try. 1264 


| A ſhip warranted to depart with con- 


voy is inſured during her way to the 
general rendezvous. 1265 


- Joint and ſeveral. 


Where the proceſs i is apainſt two on a 
Joint cauſe of action, and one only 
appears, the other muſt be outlawed. 
4 
In action apainſt one obligor 2 4 
joint bond, the objection muſt be 
pleaded in abatement 503 
Officer joining in plea with a party who 
is not juſtifiable ſhall fail. og 
Where the covenant is joint and ſeve- 
ral, in an action againſt one only 
the breach may be aſſigned in tlie 
neglect of both. Aug 
One defendant overthrows the action 
after judgment by default againſt the 
other, it ſhall be ſtayed as to both. 


a . 610 
Aſfault o on two people cannot 1 joined 
in the ſame indictement. 870 
The 
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The gottes cinlot be einen ſepa- 
ately, againſt ſeveral defendants in 


SK Page 910 | 


Cannot join "(evecal - in one indictment 

for perjury. 3 
If one named in the indenture does 
not ſeal, he muſt be excluded by an 


averment. 1146 


A covenantee muſt be a plaintiff though | 
he never ſealed, 1146 


Actions of treſpaſs againſt ſeveral de- 
fendants, not to be joined by the 
court. 43 c | .420 | 


See authoaity. 


Fointenants and tenants in com- 
mon. 


Remainder on an eſtate-tail to another 
tenant in common barred by reco- 
very. 12 

One part-owner brings treſpaſs without 


his companion, it maſt be pleaded, 
in abatement. 0 


Journeys accounts. 


Within what time an executor muſt 
purſue an action begun by his teſta- A 


tor. | 907 
Ireland. 

Affidavits ſworn before a Judge in Ve- 
land read in England. os 5 
Juſtices of peace in England may com- 
mit a perſon offending agamſt the 
Triſh law, in 1 order to his being ſent 
cover. 849 
On reverſal of a judgment! in part, the 
court in Treland may be commanded 
to award a writ of inquiry, &c. 973 


See Erroꝛ. 


— —— — 


2 —— 22 odio 


That a grant my "my uſa) is prejudi- 
cial, good. Page 43 
There can be no iflve offered that is 
contrary to the record. 735 
An apt iſſue may be joined, though 
there is not an exact affirmative and 
negative. | 1177 


Iſſue general. 


Claiming goods as a deodand not ad- 


mitted in evidence on the general 
iſſue. 61 


They who are not chargeable to repair 
bridges of common right, may diſ- 
charge themſelves upon Not guilty. 


130 
Uſurious contract good evidence on 


non aſſumpſit. 498 
In replevin, on non cepit, it is good 
evidence for the defendant, that the 
goods were taken in another place. 
507 


Non aſſumpſit a good plea to an action 


againſt a carrier. 574 
A former recovery not to be given in 
evidence on nil cata in a qui tam. 


70 
Nil debet not pleadable to debt on arti- 


cles for not paying for ſtock. 778 


On Not guilty for beating a horſe, de- 
fendant may juſtify in evidence. 872 
To a declaration on promiſe to the aſ- 
ſignee, non aſſumfp/it to the bankrupt 


is an ill plea. 919 
' Lunacy may be given in evidence on 


non ft factum. 1104 


Judgment. 


The warrant of one executor will not 


Juſtify the entering a judgment a- 
\ gainſt all. 20 
Preſence 
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Preſence of an "avoriey of 4 Regular judgment ſet als, whe the 
coutt, ſufficient: to authoriſe a war- | plaintiff is not prejudiced, Page 823 

rant to confeſs judgment. Page 530 Regular judgments not to be {et aſide, 
Tbe court will not give leave to enter | but in order to give the defendant an 
up a judgment of twenty years opportunity of n to the me- 
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1 5 ſtanding nunc pro tunc. 639 rits. z 
7 Cannot enter judgment on warrant of | Party may move in arreſt any time be- 
þ | attorney after plaintiff's death. 718 | fore judgment ſigned. 845 
bl | In een may be entered on a warrant Where the plea confeſſes the alin, 
A | | 
WH of attorney after the death of the] and does not ſufficiently avoid it, 
w .- 0-1 882 | judgment ſhall be given on the con- 
* No Warrant of attorney to confeſs a| feſſion, without regard to a verdict. 
Fi judgment from a priſoner good, but | 3 
where there is an attorney pro def. Confideratur i is as well as conf. ft 874 
preſent. 902 | On the gaming act, or for recuſancy, 
Judgment entered up on an old war- the judgment is, quod convittus eſt. 
rant, where-the defendant was dead 5-48 
ſome hours before the rule was | Where an improper judgment is pray- 
moved for, not ſet aſide. 1081] ed on a writ of error, the proper 


A releaſe of errors may be given in the | judgment ſhall be given. 1055 
ſame deed with the warrant of at- After two nichils the court will relieve 


torney, if the judgment relates to a] on motion, if the defendant comes 
day before the date. 1215] in reaſonable time, 1075 
One in execution may confeſs a new | A juſtice of peace of a miſde- 
judgment without the preſence of an] meanor in his office obliged to ap- 


* attorney. 1245 pear perſonally at praying . 
| A warrant: to confeſs judgment given | 1088 
4 by a priſoner in Ireland is ſubject to Debt lies not in Treland on a judgment | 
'y the rule requiring an attorney's pre- in England. 1090 
fl ſence. r 
. Judgment at the ſuit of executors ſet | Judges. See Juſtices * both 
10 aſide, becauſe by relation it was in ä benches, 
fy teſtator's life-time. _ 1121 
41 May be given on the plea where it a- | Juries. 
1 mounts to a confeſſion, notwith- 
N ſtanding the pleading over. 395 Rule for a good jury refuſed to the 
#1 No moving in arreſt of judgment after . defendants in an action againſt ju- 
bil judgment on demurrer. 42 5 ſtices. 6 
11 May be entered nunc pro tunc, where Though the leſſor in ejectment is a 
uf the party dies | pending the adviſing Peer there need be no knight re- 
1 of the court. 427 turned on the jury. 4923 
Ei Videtur curiae is no eſſential part of Deſiring a juror to appear, is no cauſe 
. the judgment. 440 to ſet aſide the verdict. 643 
ih Where the defendant is found not | One challenged, ſworn on the tales, ill. 
1 guilty as to part, there muſt be a4 — 


= Judgment for him as to that. 786 See Challenge. Im 
2 | - Juſtices 
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 Juffices of both benches. 


e 5 Wy : 
One of the King's Juſtices, does not 


import a Judge of B. R. Page 1226 
B. R. will not take judicial notice, who 


ate the Juſtices of the Common | 


Pleas. 1080 


Jultites of peace. 


Juſtices of peace may ſuperſede their 
. own order 927 imbrovide emana- 
—”— | | 6 
In juſtices orders for paying wages, it 
muſt appear that the ſervice was re- 
- ating to huſbandry, 8 
Order to pay money to a poor perſon, 
muſt mention him to be poor and 
impotent. 


mation for a voluntary abſence. 21 
Indictments quaſhed for want of nec- 
non ad diverſas felomas, Sc. 442 
If a juſtice convicts without ſummons, 
there ſhall go an information. 678 
Action lies againſt a juſtice for com- 
mitting where there was no attempt 
to diſtrain firſt, 


B. R. to the county gaol. 828 
Juſtices of peace in England may com- 
mit a perſon offending againſt the 
Iriſh law, in order to his being ſent 
over. „ 848 
Juſtices may order payment of wages 
by indulgence, 1002 
Juſtice's warrant, where he has no. 
power to grant one, will not juſtify. 
the officer. 1002 
Where a city has juſtices with an ex- 
clufive clauſe, the juſtices of the 
county cannot act in matters of ex- 
TLiſe. 1154 


, 


| Ms” 10 
A juſtice without whom the ſeſſions 
cannot be held, is liable to an infor- 
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1 


Juftices of peace cannot commit one in 


| 


— Pe" 


[A Juſtice could not join in removing a 


pauper from his own pariſh, Page 
11 
The ſeſſions of particular liberties 045 
the determination of appeals about 
the poor, and not the county ſeſ- 
ſions. . 1222 
The ſeſſions cannot take indictments 
of new created offenſes, unleſs the 


ſubſequent ſeſſion cannot reſume the 
_ appeals, | £2893 
See Convittions, Oꝛderg. 


Juſtification. 


Probable cauſe of ſeiſure not a Juſtifi- 
cation to a cuſtom-houſe officer. 
| 820 
A juſtification under a returnable pro- 
ceſs is ill, without ſhewing a return 
of it, . 1184 
Where the party and the officer join in 
a juſtification which is ill as to one 
of them, judgment ſhall be againſt 
both. | 1184 
See Treſpaſs. 


Ring. See Debt to the King, &c. 
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1 3 MP... 2 — — _ TEEN "SET RET 
8 


RD E Rs for payment of wages 
muſt ſet forth, that the ſervice 
related to huſbandry. 8 
Juſtices may order payment of wages 
by indulgence. 1002 


Latitat. 


A latitat may be pleaded without al- 
leging a bill of Middleſex. 550 


Vox, II. | I 


TY © Leales. 


juriſdiction is expreſly granted. 1256 
When the ſeſſions is diſcontinued, a a 
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Tafſee'ts: y'make an niceſt "ye the 


hoe ten: Fuge ho 5 [| 
Aﬀteſing* the 0c of the leſſre prior 
*t0 the commencement of the term 


welt nate the demand of rent. 
o * 550 
barely pt 


e 


G to corjrience at a fi 


ture diy are god. 651 


* 


Cönditional'furrender of a \pitbendety's 8 
Teaſe, good to warrant a renewal. 
1201 

An aſſignee of a Noiſe may aſſign over, 
and diſcharge bimſelf, and it is no 


2 


i , hs 2 K 
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ett. 


Legaty. 


Legacy tc to a child diſcharged by a pro- 
viſion ſubſequent to the will. 23 5 
If a legacy be given payable at '2 1. 
with intereſt in the mean time, and 
**the infant dies, his repreſentative. 
may ſue for it immediately. bat 
Revoked by payment of a portion. 4 
A hare of the refiduum lapſes, it molt * 
he diſtributed. 820 
Lapſed ſhare of the reſidue decreed to 
the executor, _ . 005 
A ſum bequeathed out of a debt muſt | 
be paid, though the debt 1s recovered. 


12214 


fee . 1 


by the teſtator; otherwiſe of a be- 
-- :queſt of the debt itſelf. 824 
Honatio cauſa mortis Hot , able. in ſpi- 
- Fitual court. 111 
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Information for granting a licence to | 


Peer to keep an alehouſe. 422 | 
An obſcene book is s "puniſhable as a 


"9 wh 17" . 
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Conviction for a libel g Chili 


anity.* 149d 0356 


Fuge 834 


Action for a libel diſcreditin the lain- 
„ riffs Mill! in is trade. u uf 


| $8 
ſudgment aft d, bechbſe libel 790 
* laid to be 4. br concernen the phain= 


: ; 934 
Sites the contents of a libel are true, 


the pry ug = Kft to his ation, 


_"Limititions, , 


| The fatute of limitations runs, not- 
+ withſtanding'a bankruptcy. 556 
An indebitatus aſſumpſit in an 12 
court may ſave the ſtatute of limita- 
tions on à promiſſory note. 719 
A latitat prevents the ſtatute of limita- 

tions, without a bill nd Midaigſex. 


550, 736 


n 4 5 0 
„14 


| | The Gans of lintations will not Tun 


againſt action on bill of exchange 
Where plaintiff is beyond ſea; 836 
Within what time an executor muſt 
- parkus an action begun > his teſta- 
tor. 907 
Error to N a recovery is barred by 
twenty. years, though the title of 
Plaintiff 1 in error accrued within that 
3 3 
Statute of lala, replied to a ſet 
off. e 1271 


Eva Landon 


| The child of a: fteeman of Touch 


when of age may in conſideration 
of a preſent fortune — herſelf of 
her cuſtomary part. 947 


ö Court cannot take notice of, "= 09g cu- 


- ſtoms of London, unleſs found. 1187 


By-law to confine brewers to certain 


* hours' for cartying out drink, good. 
| 1085 


y- 


2 


—_— "4 * 


* * „ 9 . ” * 


atter 8. 


Principal 


93 


A I K of che 


dew: to regulate mots corn porters in 
London: 
By-law; obliging joiners to be free of 
Ahe joiners company. 75 
By-law regulating the Ln for brewers 
to carry out their drinx. 1085 
Marriage agreement that the huſband 
ſhall take up his freedom, binds the 
diſtribution of his effects. 455 
Children of freemen may releaſe their 
_ orphanage part. 947 
The court will take notice that London, 
and the city of London, are the ſame. 
309 

Cuſtom of London to cart whorer; 
taken notice of without affidavit. 

E 198 
Aﬀpreotices inrolled before the cham- 
berlain may be diſcharged by the ju- 
ſtices where they live. "Ov 


Lunacy, | | 


Lunacy may be given in evidence on, 
non eſt: facummmm. 1104 
The traverſer of an inquiſition of lu- 


election, though there is a mayor de 


Jas. A007. 
Granted to go to election, notwith- 
ſtanding a dubious election de facto. 


1157 


Page 462 


Granted to ele& corporation officers, 
where there were wrongful bebe 
in poſſeſſion. Page 1180 


a judgment for the ane 697 
Mandamus for a prebend. 1082 
To admit a prebendary. 159 
Lies for a chaplain here there is no 

iir. 1 


* ISL 
To reſtore a ohioolmadter: 3 58 


For a — clerk, ſexton, 3 


To ſwear an ale-taſter, 3 658 
To ſwear in a director of the amicable 
aſſurance. 696 
Mandamus for yeoman of the wood- 
wharf. Vit $a 832 
Mandamus to admit a deputy regiſter, 
8 
A principal may have a mandamus 4 
admit his deputy. 895 


To allow conſtables their expenſes of 
carriages for the troops. 42, 93 
To reimburſe a erat of highways. 


nacy is in nature of a defendant, and | 211 

the proſecutor raay carry the record | To a judge in nature of a procedends. 

io trial. 1208 | WT, 

Return. of lunacy to n corpus by a To ;oftices of peace to give judgment 

3 phyſician, | 9156 in an exciſe caſe. 530 
| Granted to commit adminiſtration ge- 

A nerally. | e 

To take Ban, on articles of the peace. 

Pandamus. 15 83 5 

| ff.. 3 to the clerk of a compan 

H E riſe of writs of mandamus. to deliver books. es Þ * 

540 To produce the books at the next aſ- 

Mandanius to proceed to election where ſembly. 948 

a clauſe for holding over. 555 Granted to attend a court. leet. 1207 

Mandamus may be granted to go to an No nandamus for a lecturer. 1192 


Lies not to ſwear in one who has had 
judgment on an information againſt 
him for an uſurpation. | 625 


To call a veſtry for the election of 


| churchwardens, refuſed. 686 


Granted- peremptory on the reverſal of 


To a unn. to reſtore to e h 
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13 lies not to grant a licence to 
keep an alehouſeG. Page 881 
Lies not for an adminiſtrator durante 
minori aetate. 892 
No peremptory mandamus pending error 
on action for falſe return. 983 
Refuſed, to make a rate to reimt 


the expenſe of- defending an indict- 


ment. 63 | 
No mandamus to inſert particular per- 

ſons in a poor's rate. 12499 
Superſeded for miſditectionwn. 55 


Diſtinct rights cannot be joined in one 


mandamus. 578 


Mandamus to reſtore, muſt be directed 


only to the body that had power to 
remove. 640| 
Mandamus made out not according to. 
the rule, ſuperſeded. 880 
Not ſuperſeded on affidavits, without a 


return. 
Court refuſe to fix a day for an election 


on granting a mandamus. 949 
There need not be a four days rule on 
mandamus's in town, 857 


A return is good if it purſues the ſug- 
geſtion of the writ, 1235 
Return that the officer was at will, and 
they have removed him, ſufficient. 


115 


Where an a5 is at pleaſure, the 


choice of another is a determination, 


674 | 


An inhibition of the Biſhop not a good 


return to a mandamus to ſwear a 


churchwarden. ; 609 


Tarde a good return to a 1 


% 
Rule to return the firſt writ in a caſe. 


not within the ſtatute. 783 | 


Where a writ is directed to two, there 
muſt be attachment againſt both, 
though one is ready to obey. 808 
Non fuit eleJus no good return to a 
mandamus to ſwear a churchwarden. 


1139 


A miniſterial officer P obey tha writ 


in all events. Page 895 
A mandamus is only to give a legal, not 
an actual poſſeſſion. 538 
Error will not lie on the award of a 

peremptory mandamus. 536 
Error lies not on allowing the return 

of a mandamus. _ 628 


Where on trying a travetſe in a return 
no damages are given, this cannot 
| be ſupplied by writ of inquiry. 10 52 
What number of days are requiſite be- 
tween the fete — return of a man- 
. 497 


 Barket, 


There can be no market overt for 
pawning. 1187 
Erecting a ſtall in a market is not of 

common right; and treſpaſs is the 
proper remedy for ſo doing. 1238 
Stallage is due to the owner of the ſoil 

where a market is held. 1239 
Toll! is not incident to a market. 1 1171 


= 


Parrlage. 
Of a wiſe s niece unlawful. 53 
Of the ſuppletory oath in a matrimo- 
nial cauſe. 5 8 . 
Marriage lettlement. 


Caſes of private agreements in fraud of 
marriage ſettlements ſet aſide. 240 


The fortune of a wife may be ſettled 
on huſband till he fails, and then to 
| her ſeparate uſe. 947 


Matchal. 


The penalty for not giving a note of a 
priſoner, to be recovered by ſuit. 50 


894; contra 895 


7 Maſter 


* 
% 
* * 
— 


| 15 of the Principal Matters. 


Matter and ſervant. 


Subſcription money paid to a ſervant of 
the South-Sea company, who pays 


it over but does not make the pro- 


per entry; the ſubſcriber has no re- 
medy againſt the ſervant. . Page 480 
Trover lies againſt the maſter for goods 
delivered to the apprentice. 505 
Where, the maſter has once paid for 
goods delivered to the ſervant on 
— the tradeſman may truſt him 
after. 506 
Maſter liable for a fraud of the appren- 
tice. 
How the ſervant is to juſtify an aſſault 
in defenſe of his maſter. 953 


Action lies againſt a ſervant upon a 


bill drawn on him and accepted ge- 
nerally, though the order is to place 
it to the account of the maſter. 95 5 
In action againſt the maſter for his 
ſervant's default, the ſervant having 
a releaſe from his maſter admitted 
a witneſs for him. 1083 


— 


Harden. 

A Ant :ndited of mayhem need 

not appear at the bar. 1100 
Memozandum. 


A ſpecial memorandum ordered, that the 
. defendant might not be deprived of 
his plea of tender. 638 


ines. 
In ejectment for mines the poſſeſſion 
of the manor is no evidence. 1142 


| 


5 


*r 8 


8 Vor. = 3 


SP EL 


Liſnoner, 


It the defendant omits to plead a mil. 
nomer he may be taken in execution 
by the wrong Chriſtian name. Page 

1218 

See Name. 


Modus. 85 4 
Cuſtom of paying tithe of with by 


the pound and not by the flecce is 
no modus, 78 3 


Third mortgagee buying in the firſt 
ſhould be prior to the ſecond. 689 
Proceedings on a mortgage may be 
ſtaid, without payment of a bond. 

I ; 07 

Equity will oblige the mortgagee” 10 
ſuffer the mortgagor to preſent to a 
living. NOI 


Where money 1s lent on a pledge, the 


borrower is liable, without an agree- 
ment to the contrary, 919 


Mortuary, 
Cannot ſue in equity for a mortuary. 
| 715 


Murder. 


Firing a piſtol out of a chaiſe in the 


ſtreet, and death e ; held man- 
ſlaughter. 481 


A defendant arreſted ſtrikes the officers, 


they afterwards Kill him ; held man- 


ſlaughter. | 499 
What is murder 4 what man-flaugh- 
ter. 700 


| Proceedings in appeal of murder. : 54 
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LABLE of the Principal Matters. 


Confining a priſoner with a 
fected with the ſmall-pox who 1s 
afraid of the diſtemper, catches it 
and dies of it, murder. 


A 882 
Malice muſt be inferred from the facts 
found; but the conſent of one to 
the act of another is matter of fact, 
and muſt be found by the jury. 886 
The depoſitions taken by the coro- 
ner, and not the verdict, are to rule 


the court as to the expedience of | 


_ bailing, TY 
Name. 

ISNOMER in the Chriſtian 

name, fatal. 156 

Any variation in the name of a corpo- 

ration is fatal. 787 

Clarencieux is part of the name of the 

_ .. _officer, „ 


If the defendant omits to plead a miſ- 
nomer, he may be taken in execu- 


tion by the wrong Chri//zan name. 


1218 

Earl of, Cc. a ſufficient deſcription, 
though the Chriſtian name is miſta- 
a 5 316 
Corporation may acquire a name by re- 
putation. 614 


Nift pꝛius. 


A cauſe made a remanet for want of 
praying a Zales, | 707 
The traverſer of an inquiſition for the 
King is to be confidered as a defen- 
dant, and the proſecutor may carry 
down the record, 1208 


perſon in- 


Page 856 
Special verdict for murder et judic. pro 


£ * 


Monconkoꝛmiſts. 


Preacher at a meeting-houſe not liable 

to poors rate. Page 745 
Information not granted againſt a diſ- 
ſenter for not taking upon him the 
office of ſheriff of London. 1193 


| 


Nonſuit. 


A jury diſcharged becauſe the defendant 
did not appear to demand the plain- 
tiff. 267 

Where the plaintiff is nonſuit on the 
iſſue, contingent damages on the de- 


-murrer ſhall not be aſſeſſed. 507 
Notes, See Bills of Exchange. 


Notice. 
Notice of trial to a turnkey is good 
againſt a priſoner, 248 


Notice of trial can not be twice con- 
A 1119 
Notice to execute a writ of inquiry by 
ſuch an hour, is incertain. 1142 
On notices of trial the diſtance from 
London is taken by computed miles. 

1 954, 1216 
Notice of trial given upon the iſſue is 
good, tho' without date, Cc. 1237 
On an old iſſue notice of trial given 
before the firſt day in full term is 
ſufficient. Es 211 
A term's notice muſt be given before 
the eſſoin day, 1164 
An intervening notice prevents the 
neceflity of a term's notice. 531 
There muſt be a term's notice of exe- 
cuting a writ of inquiry, where there 
bas been no proceeding for a year. 
1100 
Countermanding notice in a town 
| Cauſe two days, and in a country 
2 TITRE cauſe 


A TABLE of the Principal Matters. 
cauſe four days, ſhall ſave coſts. Page *s Fu — 
a Office, 


T be four days of countermand muſt 
, exclude the day of giving it. 849 
See Inquiry, Rules, 


Nuſance. 


In what caſes judgment of abatement 
is neceſlary, 686 
Making great noiſes in the night, a nu- 
_ {ance indictable. 704 
Keeping gunpowder in great quantities 


is a nuſance. 1167 
biz | 
| Daths. | 


[USTICES have no diſcretionary 
power to omit tendering the oaths, 
| 41 
. Where a corporation has power 8 
make ſtatutes, they cannot give 
themſelves a power to adminiſter an 
oath. | 3 537 
Where the charter does not give a 
power of adminiſtring oaths of of- 


fice, there muſt be a dedimus for 
that purpoſe. 29 
Where _—_— is an entry of ade 
ſtring oaths, there muſt be a recent 
proſecution if the fact be falſe. 677 
Fews allowed to cover when they 
ſwear. Ho „„ 
A Mabometan ſworn on the Koran. 
| -- - T2304 
It is a good cuſtom for perſons to be 
admitted to freedom to be obliged 
to ſwear on the New Teſtament. 
1112 


Obligation. See Bond, Veſigna⸗ 
tion, Trades. 


The traverſer of an inquiſition for the 
King is to be conſidered as a defen- 
dant, and the proſecutor may carry 

down the record. Page 1208 


Officers. 


Where an officer is at pleaſure the 
choice of another is a determination. 

| Ws 
Where there is an entry of adminiſtring 
oaths, there muſt be a recent proſe- 


cution if the fact be falſe. 677 
See Maͤndamus. 
DOzders. 


Order to common intent is good. 211 
Juſtices of peace may ſuperſede their 


of authority in the juſtices. 
Though the pariſhes are the ſame, yet 
different perſons cannot be removed 
by the ſame order upon independent 
ſettlements. ” oft 
Not neceſſary to ſet forth the ſummons 
or appearance. 
Evidence of fraud is not ſufficient in 
an order. 1156 
Seſſions cannot amend orders by adding 


new averments. 1158 
Order of ſeſſions upon appeal need not 
ſay of the party grieved. 96 


Order reverſed is final to the parties, 
confirmed, to every body. 238 
Where a ſtatute directs a complaint to 
be made in writing, it muſt be re- 
cited ſo. . 
For a pariſh to contribute, muſt be in 
a ſum certain. 7 


owyn orders for ſurpriſe. 6 
Seſſions may quaſh an order for defect 
300 
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A TABLE of the Principal Matters. 


* — — — — n ade. 1 the 


Adjudging Fan party likely to become . 
chargeable is ſufficient, without ſay- 
ing to what pariſh. Page 393 

Removal of a certificate man need not 
ſtate that he has gained no ſettle- | 
ment ſince. 402 

Order to remove a married woman is 
good, unleſs it appears ſhe is ſent 
from her huſband. 544 

After an order of removal is quaſhed, 


Overſeers. 


Seſſions cannot meddle with overſeer 
accounts, till allowed by two gu- 
ſtices. Page 983 

Veſtry cannot order ſeſſions to retain 
balance of their accounts. 992 

Mandamus to appoint overſeers in an 
extraparochial place. 512, 1004, 
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the party cannot be removed a ſe- 
cond time without ſtating a new 
ſettlement. 567 
Order of removal of a perſon likely to 
become chargeable ſufficient, with- 
out ſaying to what pariſh. 698 
For a pariſh to contribute ſo long as 
the juſtices ſhall think fit, ill. 700 
In order of baſtardy, it muſt appear, 
that the child was born in the pariſh 
to which relief is ordered, 437 
In an order of baſtardy made at the 
ſeſſions, a ſummons preſumed. 475 
Diſcharging an apprentice without al- 
ſigning a good reaſon, ill. 704 
On removal of clerk of the peace, the 
evidence need not be ſet out in the 
otder. 996 
The court will intend an order late 
ſerved, where the order on appeal 

is made at the next ſeſſions but one. 

| 1166 
Coſts are not to be paid where any 
material part of an order is quaſhed, 


2 1198 
Sꝛe Stttlement, &c. 

Oꝛdinary. 
No ornaments can be ſet up in the 


church without conſent of the ordi- 
nary. 576 
Ordinary cannot appoint churchwar- 
| dens, 52 


*. 


1071, 1143 
Overſeers may be appointed at any 


time of the year. 1123 


Appointment of overſeers muſt ſtile 


them ſubſtantial bouſhelders in the 
pariſh. 1261 
See Pooz, Settlement. 


Dutlawzp. 
One apprehended by an officer may 


ſurrender within the year, in order 
to reverſe an outlawry for treaſon, 
824 

On reverſing an outlawry, the court 
have a diſcretionary power to order 
ſpecial or common bail. 1178 
On error to reverſe outlawry no bail 
is required till the reverſal. 951 
An action lies for the eſcape of a pri- 


ſoner outlawed, 901 
Dyer. 
Where a deed is pleaded, the other 


party cannot allege there is other 
matter contained in the deed, but 
mult ſet it forth upon oper. 227 
Not to be 225 with, though the 
Gre doh... 1180 
Where a deed is in the hands of a 
third perſon, the court will oblige 
him to give oyer and produce it, 1198 
4 party who has had yer is not obliged 
to ſet it forth. 1241 


See Pꝛokert. 
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Papiſts. 
- Papiſt tenant in tail ſuffers à re- 
'A covery to the uſe of himſelf in 
fee, in order to make a marriage 
ſettlement ; this is not a purchaſe 
within 11 V. 3. c. 4. Page 267 
Conſequence of a foreign popiſh edu- 
cation. = 
Conviction not neceſſary to diſable a 
papiſt from deviſing lands in Treland. 
1096 


See Recuſants. 


Pardon, 


It is in the diſcretion of the court, 
where bail or ſecurity is to be re- 
quired on pleading a pardon. 1203 
Pardon for a miſdemeanour may be 
" pleaded without going to the bar, 
at _—_ 


Pardon pleaded in forma pauperis. 1215 


The act of grace doth not releaſe a 
forfeiture to which an intereſt is 
veſted in another. 529 


An act of grace does not diſcharge | 


penalties in which the crown has no 
" _—— 1272 
Does not diſcharge offeaſes againſt the 
ſtatutes of a college. 912 
A fact pardoned by the act of grace 
may be a ground for articles of the 


—_ 473 
Pariſh clerk, 


Pariſh clerk is a ſpiritual officer, and 


may be there deprived. — 
Prohibited ſuing in the eccleſiaſtical 
court for fees, as being a temporal 


officer. 1108 
May make a deputy, &c. without li- 

cence. 9242 
Vol. II. 
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Parliament. 


Members of Parliament may be ſued 
in C. B. by bill. Page 734 
Of privilege of Parliament after a diſ- 
ſolution, and how to be taken ad- 
vantage of. en 
The check polls, as well as the ori- 
ginal book, muſt be lodged with 
the clerk of the peace. 
See Adjournment. 


Parols, See Expoſition of wozds. 
Parties. 


One of the leſſees cannot have a decree 


: 


his co-leflee, - 95 


 Pauper. 


Pauper not going on to trial, to pay 
the coſts before he try the cauſe, 420 
Shall not be obliged to pay coſts of a 
former nonſuit, without circum- 
ſtances of vexation, 878 
A pauper is nonſuit and afterwards re- 
covers in a ſecond action, the coſts 
of the firſt action ſhall not be ſet off. 


Pauper diſpaupered for not going on to 
trial. | 983 


admitted in forma pauperis. 1041 
The court refuſe to make a rule to tax 
coſts on pauper's bringing a ſecond 

ejectment, where he does not ap- 

pear to be vexatious. 1121 


* 


1215 

Pawn. | 
A factor cannot pawn. 1178 
1 0 There 


1048 


for apportionment of rent, without 


On indictments the defendants may be 


Pardon pleaded in forma pauperis. 
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There can be no market overt for 
wning. Page 1187 


S 230 
+ 


Bailee for ſafe cuſtody © cannot pawn. 


T2 N ow? 5 W 1197 
e Mopey is lent on a pledge, 


- ap 2 2 N 


an agreement to the contrary. 21 
In y hat caſe a company may. ſtay 


8 of dock for the debt of the 3 


Proptietor 645 
IJ trover the defendant cannot juſtify 
detaining goods till money laid. que 
on e is a * 
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we | 
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Payment, 


Where the payer does not apply bis 
payment, the receiver may apply it; 
dut he muſt not apply it to an un- 
certain demand, as to a debt from a 
 eſtator, 1194 


Penalty, 


826 


for as a debt. 828 


cery relieves againſt, - penalties, 
e a fatisfaQtion can be ſettled. 


| Periczy, tots 5 


ngele witneſs. 1230 


eee, 92 
C E * : Pillozy, 
Perſons ſet in the pillory for becoming 
bail in fictitious names. 384 
nth %%% 
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*. obs of. perjury on. evidence 


Twa perſÞns.cannat be jointly indigfed |: 
3 | Caſts: of averments of identity, and 
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dhe Principal Marrers, | 


Conſttruction of wy Sr for eber re- 
nden r 249 


— 
General rules. 


Words when excluſive or elner AC> 
- cording to the ſubject matter. 181 
An inconſiſtent poſea under a ſerlicet 
rejected. 2232 
Whatever 1s materially end and not 
denied is admitted. 297 
What comes under a fiilice ſhall not 
 vitiatee. . 3 "yÞgy 
Pleading letters patent ſub figillo with- 
out /igillat” is well. 674 
Pleading a bargain and fale without 
ſhewing it te be for a valuable con- 
fideration will be ill upon demurter, 


but is cured by verdi&, ar taking 
Fainble calls not allowed out 4 * [ 
benalty of che recogniſance of bail. 


* on a collateral fact. 1229 
Declarations, 
Where the plaintiff elaims an eaſement 


out of the defendant's ſoil; the de- 
, Claration muſt ſet out the title. 6 
| Where the action is againſt. the ori- 
ginal leſſee, the breach need net 
extend to aſſigns. 228 
In action for being excluded . the 
veſtry room, muſt ſhew the pariſh 
had a right to meet. there. 624. 
Willielmo tor Waltero in the aſſump/it 
vitiates not, if thete be no. Willkehro 
named before. 228 


* 


variances. 298 


Alleging the entry of leſſee. prior to 


the commencement; of bis term, 
will not vitiate the demand. of rent. 


550 
Where 


* 
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Where in the r the R 


tion of a place is material. Page 59 — in . {| 
In an indebitatus afſumpſit the day is| | - 4 
not material, and the alleging a af. An award muſt be alleged to be made i 
ferent time in the replication is no] in form ee to the ſubmiſſion. 0 
8 bat in caſe upon pro- Page 116 1 
miſſory note, it is. 21, 22 Payment on the day, miſtaking the Fi 
Cumque etiam in treſpals ill, 621; but] dap, is ill. 317 9 
amendable. 1162 A diſcharge "a debt cannot be 19 
In B. R. calling the defendant admini- ' pleaded generally. 44751 2422 4 


ſtrator in the declaration is ſufficient, In an action upon a bail bond the arreſt 
without a ſpecial averment. 781 | is not traverſable, 
Want of an averment in a declaration A note given cannot be pleaded in ſa- 


e * * ov “er. 931 | tisfaCtion of an indebitatus aſſumpſit. 
10 426 
Plea in abatement. [a pl plea of the ſtatute of gaming muſt 


mention the particular game. 495 Uh 

Affidavit that a plea in abatement, is a A plea of ſatisfaction mult ſhew an ac- 0 
true plea, ill. | 705 ceptance. 7 3 i 
Plea of privilege refuſed to be ſet ade Payment of principal and intereſt is 1 
837] iſſuable, though it be alleged as of a 1 

A pleai in abatement: muſt come in with- day which is before the day in the _ 
in the firſt four days. 1192, 1268 condition. 522 I 
An heir may diſcharge himſelf by plead- ig 


* General ue. ing payment to the value of the lands 79 

deſcended. | 605 34 

Non aſſumpſit a good plea to an action Where à plea is general, quod indem p- : | 

- . againſt a carrier, 574 nem conſervavit, it muſt be ſhewn 1 

Nil debet not pleadable to debt on ar-. for cauſe that it does not ſay how. 7 

ticles for not paying for ſtock. 778 681 = 

To a declaration on promiſe to the aſ- Upon a ſpecial capias by ori _—_— 1 

ſignee, non afſumpſit to the bankrupt | defendant ſhall not be obliged to plead i 

is an ill plea. 92719, ſooner than upon a common /atitar. 4 

Not guilty in afſumphit, ill on demur- | 684. f 

rer. 1022 Special nil habuit in tenementis cannot — 

Leave to withdraw the general iſſue, be pleaded to action for rent on leaſe 1 
and plead it with a ſet-off. 1267 by indenture. r 


Tanne — withdraw the general iſſue, Where a prior recovery in the ſame 
and pay money into court. 1271 | court Is pleaded, oyer muſt be given. 
Ple waived after a joinder in demurrer, B23 
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the plaintiff having. loſt no time. | Where 1 confeſs and avoid, I ou 5 i 
1181] not to traverſe; and it may be paſſed i] 

Cionot withdraw ſpecial plea, but in over and iſſue taken upon the avoid- 1 
order to 5 plead this 4. iſſue. 960 dance. . 837 
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ſcil. ſuch a day; the day is not ma- 


Where payment is — to a bond 


terial. Page 954 
A juſtification under proceſs of uni- 
verſity held ill. 993 


Where thoſe who might juſtify join 
with thoſe who have not a good ju- 
ſtification, it is bad as to all. 50g, 994 
On a rule to plead as he will ſtand by, 
the defendant may ſtand by his plea 
already delivered, and the plaintiff | 
cannot fign judgment. 5 
In treſpaſs the paintif need only falfify 
the defendant's title. 1238 
Defendant who has oyer is not bound 
do inſert it in his ple. 1241 
Where two partners are ſued and one 
_ © outlawed, the other cannot plead in 
bar that the outlawry 1 is Crroneous. 
1269 
What pleading is neceſſary to an in- 
| formation for not repairing a bridge. 


179 


© enue and trial, 


Where the plaintiff replies full age of 


the defendant, it is not neceſſary to 
lay a venue, as it is of a releaſe. 8 
Qualities of the ae triable where the 
action is brought. 9 
An apt iſſue may be joined, though 
there is not an exact affirmative and 


negative. | 1177 


Pleadin double, &c, 
Defendant allowed to plead two juſti- | 


6 . 


fications. 425 
Double plea, of — and eviction, 
allowed, 496 
General iſſue, and ſtatute of limitations 
allowed. 678 
May plead non eff factum, and a diſ- 
charge by bankruptcy. 871 
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Not en and a lungen, not al- 
lowed to be pleaded. Page 876 
Not guilty, 400 the ſtatute of 122 
tions, pleadable. 889 
General iſſue waived, and allowed to 
plead double. 906 
Leave to plead aon eff fattum, and no 
requeſt made, 908 
Non aſumpfit, and tender, not allow- 
3 
Land 2e tes dskapeg get 
and ſpecially. 1800 
Bankruptcy and non unpf. r. 1000 
No pleading double in a qui tam. 1044 
If the defendant does not leave his dou- 
ble pleas in the office, the court will 
not relieve him for the plaintiff's 
making up the record. 1266 
Cannot rejoin double. e 


 Replications, &c. 


| Where the plaintiff declares upon a 
poſſeſſion only, and the defendant 
pleads liberum tenementum; the plain- 
tiff muſt ſhew a title 1 in the replica- 
tion. ; 5 

In debt upon a bond, where the de- 
fendant pleads a payment and accep- 
tance in ſatisfaction; the plaintiff 
may take iflue upon the acceptance, 
which will be an argumentative de- 
nial of the payment. pag 

An immaterial traverſe does not pre- 
clude the other party from taking a 
traverſe upon it. 3 

Where the plea contains matter of ex- 
cuſe, it is enough that the replica- 
tion meets it, except in caſe of 
awards. 191, 299 

Replication in the copulative, that 
ditches, ways and paſſages, were not 
filled with water, to a Plea that they 
were, is good, 446 

Infancy pleaded, and neceſſaries replied, 


a diſcharge is a departure. 422 
Defen- 


- 
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| Defoidant being obliged to mi 
| Rock within three days after requeſt, 
leads that the requeſt was made! 
" Thich a day, and that he transferred: 
it the day following, the plaintiff? 
may reply that he did not transfer it 
on that day. Page 4.60 
Statute of gaming pleaded, the replica- 
tion muſt not take iſſue upon the 
Particular ſum. 493 
Replication non ef attorn muſt not 
- conclude al pais. 532 
To a ſtock contract the defendant 
pleads that the contract was not re- 
giſtred before ſuch a day (naming a 
wrong day) ſecundum formam ſtatuti; 
— plaintiff tenders iſſue, that it was 
regiſtred ſecundum, &c. and has a 
verdict and judgment. 554 
Where there is a traverſe the replication. 
- ſhould conclude with an averment. 

| 871 
The defendant is not bound by a Nel 
ſent to rejoin gratis, if the replica- 
tion 3 cauſe of demurrer. 1185 
Where a material point of the plea is 
denied, the — muſt conclude 
to the n. 1220 


2 


Puis darrein continuance, and other 
matters. 


A plea puie darrein continuance muſt be 


pleaded upon oath, 493 


In a /cire facias on a judgment reco- 
vered by an executor, the death of 
the teſtator need not be ſhewn. 6 31 

5 4 awarded after an immaterial 


iſſue. | | 847 


Pledges, 


Writ: of appeal not ſuperſeded for falſe 
ſuggeſtion of pledges found, 8 54 


See. dawn; = #7 
Vo. II. BR 


| 

Ancient ſtatutes for the relief of the 
ot ER ele 1. wo, 

Vicar's tithes chargeable. e 


Tithes are rateable as a tenement. 100 
The ſeſſions may originally charge pa- 
riſhes out of the hundred to contri- 
bute. 2.4 FG 
Juſtices may order one pariſh to pay a 
ſum in groſs to another, but they 
muſt make the rate by which it is to 


be raiſed. 1 
Overſeers may be appointed at any time 
in the year. 1123 


Appointment of overſeers muſt ſtile 
them ſubſtantial houſholders 1 in the 


pariſh, | 1261 
Mandamus to appoint overſeers in an 
extraparochial place. 512 


Two houſes in an extraparochial place 
are not enough to denominate a ville 
1004. Five houſes do not. 1071 

It is a good return to a mandamus tor 
appointing overſeers, that the place 
is not a village or townſhip. 1143 

Seſſions can not meddle with overſeers 
accounts, till allowed by two juſtices. 

| 8 

Veſtry cannot order overſeers to wala 
the balance of their accounts. 992 

The poor's rate is not to be removed. 

932, 975 

In an adjudication that a pauper is likely 
to become chargeable, it need not be 
ſaid to: ſuch a pariſh. 142 

Order to. relieve a poor perſon muſt 

mention him to be impotent. 10 

Son in law not bound to maintain his 


wife's mother, | 190 
Father not bourd to maintain the ſon's 
Wie. | 955 

e Poꝛtions. 


Portions. 


Younger children's portions decreed to 
be raiſed according to a power not 
executed. 1 603 


Power, 


The poſſeſſor of an eſtate has a. power | 


to make a jointure, but dies before 
a compleat execution of the power 
according to his marriage articles; 
the remainder man decreed to per- 
fect it. 596 


Conſtruction of powers, and their exe- | 


cution, in law and equity. 601 
Covenant by a remainder man to exe- 
cute a power of making a jointure 


when in poſſeſſion, decreed to be 


made good after his death. 604 
ConſtruRtion of a pee to make leaſes. 
| 902 

A power to grant a life eſtate is not 
well executed by a leaſe for gg years 
determinable on a life. 992 


Pzaemunire. 


The praemunire clauſe in the bubble 


act leaves power in the court to 
moderate the judgment, 
In what caſes a juror may. be with- 
drawn for the crown. 984 
The crown may enlarge the boundaries | 
of a city or county. 297 Þ 
Where ſeveral iſſues are joined, the 
King may try which he pleaſes firſt, 
00S 
Where the crown has a title to pre- 
- ſent on promoting the incumbent to 
a biſhoprick, it is not neceſſary to 
2 done during the life of the pro- 
motee. 


4 


472 


41 


— 


What acts of 1 bing the 


Crown without expreſs words, Page 
Mit e 516 
See Debt to the King, &c. 


Preſcription and Cuſtom. 


Where the original of a way is accounted 
for, the preſcription is deſtroyed. 
0 
If any part of a cuſtom as laid 1 25 4 
reaſonable, "00 whole will be void. 
. 1224 | 
Preſcription t to take three buſhels out 
of every ſhip's cargo for keyage is 
good. 1228 
Cuſtom of London, that none but free 
porters. ſhall . corn, &c. good. 
62 
Cuſtoms of other manors or 3 
conries not to be given in evidence 
ve prove the cuſtom of a manor, 

Ic, 6 
For 24 pariſhioners, Ge. to 590,997 
rate, and a certain Proportion to be 
levied on duch a hamler, incertain. 
8 1145 

* xentatton, 


"A 4 
* 


Where the crown has a title to preſent 
on promoting the incumbent to a 
biſhoprick, it is not neceſſary. to be 
done _ the life of the promotee. 

3 

Pooſentaticn creates a fee in the. Dh 
| fon, and is generally a neceſſary 
proof to be alleged of it. 1015 


See Quare impedit. 


 Pziſon and Pꝛiſoners. 


The rules may be allowed to a er 
on excommunicato capiendo, 413 
One committed for a contempt cannot 
have the benefit of the rules; nor 


one 
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fs one in execution * a eee 


* Page 817 
| Rules of the priſon inlarged till priſon 
e 678 


A priſoner muſt ſign the petition for a 
day rule, before he goes at large. 
: 001 
Where the defendant 1s in cuſtody, the 
declaration muſt be delivered to the 
5 turnkey, and not into the office. 474 


: The duty of a gaoler is not to puniſh, 
but confine. 384 
Gaoler cannot retake for fees. 909 


. priſoner not charged in execution 
two terms after judgment, is ſuper- 
ſedable. 943 

A priſoner ſurrendered by bail, . 

ſeded, becauſe charged in the ſame 

court after he had removed himſelf. 

; 1153 

A priſoner is ſuperſedable, unleſs he 

committitur is entered on record be- 

fore the end of the ſecond term. 

1215 

Juſtices of peace cannot commit one 
in B. R. to the county gaol. 828 

Leave given to charge a felon convict 
with proceſs. 673 

One in execution may confeſs a new 
judgment without the preſence of 


an attorney. 1245 
Privilege. 

8 of Parliament may be ſued in 

C. B. by bill. 3 72 


Of privilege of Parliament after a diſ- 
ſolution, and how to be taken ad- 
vantage of. 98 5 

An attorney, though ſervant to a Peer, 
has no privilege of Parliament. 1065 

An attorney muſt be ſued by bill, 
though the plaintiff be alſo an at- 


torney. 1141 
W ſuing by original walves his 
privilege. 837 


An attorney of 2 B. met bleed his 
privilege in B. R. and cannot be dil- 
charged on common bail. Page 864. 

An attorney in London cannot be ſum- 
moned on the militia, i314 

Where an attorney is defendant, he 
may change the venue into Middle- 
ſex. 1049 

Barriſter may lay the venue in Middle- 
ſex. 022 

Plea of privilege refuſed to be ſet afide. 

8 

Privilege of the prothonotaries ks 

muſt be pleaded with an athdavit. 


1,91 

The clerks of a prothonotary of C. B. 
not intitled to privilege. 546 
Attorney or not, to be tried by the re- 
cord. 76 

A defendant attending the trial at ni ſi 
prius privileged. . 986 


Writ of privilege refuſed to a juſtice of 


peace, for diſcharging him from the 


office of conſtable. 698 
Clergyman not obliged to be expenditor 
of ſewers. 1107 


Pꝛobate ok wills. 


Prerogative probate without bona nota- 


bilia, only voidable. 72 
Probate i is concluſive evidence againſt a 
charge of forging a will. 481 


Original of the right of probate of 


wills. 667 
Pending a ſuit in the ſpiritual court 
touching the validity of a will, an 
indictment for forging it ought not 
to be tried, 703 


Executor may be ſued for a legacy 


where he proves the will, though 
he does not live in that dioceſe, 847 
The ſpiritual court cannot refuſe to 
grant probate pending a commiſſion 
of appraiſement. 857 
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- Procedendo. 
One. defendant in a joint action in an 


inferior court brings a habeas corpus, 


there ſhall be a procedendo. 527 


P2oceſs, 


Prohibition to the Great Seſſions in 


Wales, where the proceſs was ſerved | 


out of the juriſdiction, 630 


Scire facias may be ſerved immediately 


before the return is out. 644 


In action on falſe return on meſne pro- 


ceſs the jury may give the whole 
debt in damages. 650 


Seire facias againſt bail may be feſte 


TABLE of the 


| be ſub pede Hgilli. Page 520 


| Pleading letters patent ſub /igillo with- 


out figillat' is well. 674 
Oyer of a deed not to be diſpenſed with, 
though ſhewn to be loſt, 1186 
Where a bond is in the hands of 4 
third perſon, the court will oblige 
him to give oyer and produce it. 


| 1198 
Defendant who has oyer is not bound 
to inſert it in his plea, 1241 


P2ohibitton. 


If the plaintiff in prohibition prevails 
in any part of his cafe, he ſhall have 


coſts. 2052... - 


Coſts given from the firſt motion. 82 


the day of the return of the capras | After rule to declare, the defendant 


ad ſatisfaciendum. 866 
No /cire facias on recogniſance can be 
teſted the day the party makes de- 
fault, 1220 
On ſervice of copy of proceſs, the pro- 


| ceſs itſelf need not be ſhewed. 877 


Appearance cures defect in proceſs. 


1072 
Declaration may be with gui fam, tho 
the proceſs is not lo, 32232 


Engliſh notice on proceſs is good, tho 
the year be not expreſſed. 1233 


Pꝛoturations. 
The ground of paying them, 421 


Pꝛokert. 


a An exemplification will ſatisfy the pro- 


fert of letters teſtamentary, 412 
Profert of letters teſtamentary not ne- 
ceſſary, where the executor is not 


party to the action. 12611 
1 


may ſubmit and ſtay proceedings. 
1149 

In prohibition the contempt is but form, 
and the jury need not give any ver- 
dict about it. gre 


Refuſal of the plea not traverſable. 483 


The ordinary has no juriſdiction to com- 
pel churchwardens to be ſworn, 52 
No prohibition in a ſuit for tithes, 
where the queſtion is between im- 
propriator and vicar. 8 
Not granted to ſtay ſuit in the eccleſi- 
aſtical court for procurations. 421 


| Huſband cannot ſtop the wife's pro- 


ceedings in ſpiritual court for defa- 


. 576 
Prohibition to ſuit by a clerk of a pa- 
riſn for fees. 1108 
Not to go after ſentence, in ſuit for 
calling whore in London. 187 


Words tantamount to whore are within 
the cuſtom of London. - 471, 545 
Strumpet tantamount to whore in Ton- 

don, 555, 823 
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A ſcavenger's 
- a diviſion in which there are no pa- 
riih officers. Page 630 
Poor's rates not to be removed by cer- 
Hiorers. 932, 975 
Nos Betons, 
| Rule to make op a new record, where 
_ .,, the firſt was loſt. 141, 833 
New writ of i 


be made on loſs of the former, 1077 
| Judgment entered nunc pro tunc. 
Figures are not to be uſed in records, 
but Reman numerals may. 261 

Officer may be examined as to the con- 
dition in 3 records are preſer ved, 
though nat as to the ſubſtance, 210 
Preſentment muſt be in Latin. 870 
Conviction of forcible entry in the pre- 
teerperfect tenſe ill, 443 
Of ſwearing, in the preter tenſe ill. 608 

A defendant in a capital caſe refuſed a 
copy of his acquittal. . 
B. R. does not ſend the record to the 


E. r chamber. 637 
A bill of Middleſex is well deſcribed as 
dhe precept of the king. 1069 


Plaintiff can not enter a remittit in an- 
other term. II 10 


Recovery. 


A farrender of tenant for life ſhall be 
preſumed on a recovery of forty 
years ſtanding, 1129 

Tenant in tail with the reverſion in fee 
ex parte materna ſuffers a common 
recovery; the old uſe is gone, and it 
deſcends to his right heir, 1179 

A recovery without ſeifin is imperfectly 

found, and no venire. fecias de nouo 
ſhall go. 1185 


"= to reverſe a recovery is barred by 


20 years, though the title of plain- 


tiff accrued within the time. 
2 


9177 
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6 rate cannot be F for Where bad deeds to create a vent ap- 


inquiry &c. ordered to 


856. R 
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1257 


b 1 lter 
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pear, a good deed is not to be pre- 
ſumed. Ny 1267 | 


Recuſants. 0 80 


| or the diſabilities accruing ow being 


ſent to a foreign — cy. 
18 


Conviction of recuſancy certified 77; 


75 R. muſt be pleaded there ſub pede 
1 522 
The judgment for recuſancy is, quod 

convictus eft. 1048 

A conviction is not neceſſary to pre- 
vent the deviſe of lands by a papiſt 

in n 109 5 


; - Regiſter. 


A purchaſer with notice of a prior in- 
cumbrance, is not protected by the 
not regiſtring it. 664 
egiſtring an aſſigument is not regi- 
ſtring the leaſe. 1064 


Remainder, 


Croſs remainders bs not 1 by im- 
plication, without neceſſary words. 
969, 996 


Rents. 


Landlord has no remedy againſt the 
ſheriff, if he does not make his de- 
mand before removal of the goods. 

Adminiſtrator of a landlord within - 
ſtatute 8 Ann. c. 14. + B12 

On execution the landlord's rent ſhall 
be paid without deduction. 643 

Where there'is a covenant to pay rent, 

an action lies, though the leſſee bas 

no enjoyment by the default of the 

leſſor, 763 

Stound 
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: Ground landlord cannot come in at 


_-, rept on execution againſt. an under- | 


e. leflee. . Page 787 
Where there are two executions, the 
landlord cannot have a year's rent 
on each. 1024 


Where two parcels « of land are diſtinctly 


ukkt, there cannot be a joint diſtreſs | 


for both rents. 1040 
Landlord a treſpaſſer, for not removing 
diſtreſs at the end of five _ 717 


Replevin, 
No replevin of goods taken upon a 


-. . conviction. | 
Where in replevin the place is material. 


ö 


507 


Reſcue. 
No attachment on affidavit of reſcue, 


without a return. 531 
| In an indictment for a reſcue, it muſt 


appear for what the party was com- 


| mitted to the houſe of correction. 


1226 

Reſignation. 
General bond for reſignation of a bene- 
fice is good. 227 


Bond of reſignation not allowed, where 
money has been paid "_ it. 534 


Return of waits. 
Rule upon the executors of a biſhop, | 


to return a fieri facias de bonis ec- 
cliſiaſticis. 87 
Scire facias in Chancery returnable 
ubicungue, good ſince the union, 
without in Anglia. 146 
Writ abated for an improper deſcrip- 


| 


tion of the return day. 147 | 


Non ſunt inventi, no good return 


1 


1194 | 


A taking 
from the perſon, and felony, but in 


| — — 
3 for a wir oi muſt be res 


turnable at a general return, Page 624 
Fifteen days with the fete and return 


are good, 76 5 
The return day of quindena 7 rinitatis 
is the Sunday. 811 


Where a ſir? fect is returned, the 
court will not ſet it afide for want 
of notice, 3 

There need not be a four days rule on 
nandamuss in town, 857 

Latitat may be returnable in one day 

after the ele. . 


It is no objection to proceeding on er- 


ror, that the return is not ſigned by 
the Chief Juſtice. 1063 


"as 1 
in the preſence is a taking 


ſpecial verdicts it muſt be expreſly 
found that the party robbed was pre- 


ſent at the taking. i 

| Rules. 5 
Sunday reckoned in rules to plead, Gc. 
86 


maſter. 477 
Where a perſon is proſecuted for dan- 
gerouſly wounding another, he can- 
not have a rule for his ſurgeon to in- 
ſpect the wounds. 547 
Upon a ſpecial capias by original, the 
defendant ſhall not be obliged to 
plead ſooner than by a common la- 
titat. | Ws |” 
In a common action the court will not 
rule the attorney to give an account 
where the plaintiff lives, 705 
After oyer prayed, the party ſhall have 
the ſame time to plead after oyer 


| given, as he demanded oyer before 


without nec eorum aliquis. 225 


the rules were out. 3 
Service 


Rule for one not party to attend the 
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Service of a rule for-an + ia at 
the houſe, not good where the de- 


; fencant | is gone to ſea, Page 1044 


7 
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Satiotanton. See Accopd 


Scavengers. 


Scavenger s rate cannot be made 
for a diviſion in which there 
630 


are no pariſh officers. 


Schools, 


The biſhop may take time to inquire 
into the character of one elected 
ſchool-maſter before he licenſes him. 

e 


Scire nn 


4 


To repeal a grant of a market, not 


| 
' 


| abated by the demiſe of the crown. 
43 

Executor cannot. plead judgments to 
the /cire facias, which he might 
have pleaded in the action. 732 
In a ſcire facias on a judgment reco- 
vered by the executor, the death of 
the teſtator need not be ſhewn. 631 
After two nichils the court will re- 
lieve on motion, if the defendant 
comes in a red{onabls time. 1075 


— — 


Selling. 


The eſnons cannot ſet afide the ** 
ment of an apprentice bound out by 
juſtices. 48 


* originally charge pariſhes to con- 
tribute to the maintenance of the 
2 of a pariſh i in another hundred. 

56 

Order upon appeal a, need not fay < the 


cw + LS + 


1 See Afﬀtons. popular, Juſtices ot 
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That the aper i is come into the pa- 
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Prin cipal Matters. 


tive: an original chene to . 
charge apprentices. Page 143 
Appeal may be diſmiſſed for want of 
the notice 9 * the ſeſſions. 
I 
Where an ds is made at an 1 
ed ſeſſions, it muſt appear the ſeſ- 
ſions began in tine. 2 


An indictment found at an adjourned 


ſeſſions muſt ſhew in the caption 
when the ſeſſions began. 865 
Indictment at the ſeſſions for perjury 
at common law, quaſhed for default 
of juriſdiction. 1088 


peace. 
Settlement. 

Ancient ſtatutes relating to the ſettle- 

ment of the poor. . --10607 


Orders of removal. 


Complaint may be to one juſtice, but 
order of removal muſt be by two. 73 
Examination of a pauper muſt be by 
both the juſtices. - 1092 
Orders of removal need not mention 
every. requiſite circumſtance, 211 
Order to remove A. and his family, 
bad as to the family. 114 
Adjudication that it was the place of 
his laſt * ſettlement held good. 


114 


riſh, not a neceſſary part of the ad- 

judication. SY -' 289 
Adjudication of the huſband's ſettle- 
ment is ſufficient to ſend the wife 

with him. 527 
After an order of removal is quaſhed, 
te party cannot be removed a ſe- 
_ cond time, without ſtating a new 
: fatlement, 


2 8 
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N grieved. 
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2 8 Kadlec before marriage 
remains, if huſband has no ſettle- 
ment. Page 683 
jean poſſeſſion i is a ſettlement, of the 
*., right is determined, 608 
A. child may gain a new ſettlement 
with the mother after the father 8 
death. 746 
vie children are ſent as actually ſet- 
tled, their ages need not be ſet out. 
1047 

| a child cannot be with the grand- 
mother for nurture. Wa 
An order unappealed from to remove a 
man and his wife is concluſive as to 
after- born children. 1172 
Order reverſed, final to the parties; 
confirmed, to every body. 232 


Certificate, 


The reverſal of an order of removal of 
a certificate man before he is charge- 
able, does not Prevent the removing 

: him when he is. . 

Certificate man not removable till ac- 
tually chargeable. 

A certificate muſt be allowed, not 
witneſſed only, by two juſtices. 94 

A ſettlement may be gained by a certi- 
ficate-man by deſcent of a copyhold 
to his wife. 163 

Certificate to huſband and wife con- 
cludes the pariſh from ſaying they 
were not married. 186 

Certificate concluſive to the pariſh that 

gives it as to the marriage of the 
pauper, &c. 1233 

Where a certificate-man gains a {ettle- 
ment, his apprentice ſhall gain a 
ſettlement. "205 


Executing the office of conſtable ſettles | 


a certificate-man. 1014 
A certificate-man's apprentice being aſ- 
ſigned to a pariſhioner gains a a ſet- 
tlement. 1147 
Vo. II. 


A een may 


| 


| 


© 


be ſent back 
though there is a miſtake in the 
name of the pariſh to which the 
certificate is addreſſed. Page 1163 
The ſ6n of a certificate-man gains no 
ſettlement by a hiring and ſervice. 


1105 
A certificate-man gains a ſettlement by 
purchaſe, 1193 


A certificate-man muſt be ſworn into 
an office, elſe he gains no ſettlement 
by executing it. I199 


Inhabitancy and birth, 


A married woman gains no ſettlement 


by living with an adulterer. 51 
Not gained by a ſea-boy who lies on 
board, 60 
A ſtall no inhabitancy. 51 


The ſettlement of the ſon follows the 
ſettlement of the father ſo long only 
as he continues part of his family. 


438 


A perſon irremovable needed not give 
notice before 3 & 4 . & M. 470 


7 | The forty days inhabitation of an ap- 


prentice need not be all together, 
Children born where the father is we 
ſettled, may be ſent to his ſettle- 
ment after his death, 580 
If a ſon grown up does not remove with 
his father, he gains no ſettlement in 
the laſt place his father lived. 831 
There cannot be a ſettlement by con- 
ſtructive notice, 8 53 


Annual offices and faxes, 


Office of collector of a revenue gives a 
ſettlement. 411 
Executing the office of tithingman 

gains a ſettlement. 544 


Paying to the poor gives no ſettlement 
if not rated. 
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WM Officiating as ſchool-maſter al recei- Allowing a debt in a purchaſe, is a 


ving 10 J. fer ann. does not gain a | good purchaſe of 30 J. value, to 
k ſettlement, Page 122 5 make a — Page I 102 


Jienements and purchaſes, | | An. ent a0 


Gained by taking an intire tenement A. i is bopgd to B. but ſerves C. his 2 


though in two pariſhes. 57 tlement is in Cs pariſh, 10, 554 
By two tenements in the ſame pariſh, | The bankruptcy of the maſter does not 
| 57 | diffolve the apprenticeſhip. 582 

Obtaining a term by act of law, though Apprentice is ſettled where he lies. 594 
of ſmall value, gains a ſettlement. Where the duty on apprentices is not 

97 | paid, the pg gains no ſettle- 


A perfor ſettled in A. has an eſtate de- | ment. 903 
ſcended to him in B. he cannot be Apprentice hired out by the maſter 
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ſent thither., _ 476 | gains a ſettlement where the ſervice 
A leaſe at will gains a ſettlement. 502 is performed. 1001 
An intire tenement of 10 J. per annum, An apprentice bound for four years 
though it lies in two pariſhes, gives | only, gains a ſettlement. 1066 
| a ſettlement in that where the party | Apprentice turned over by his maſter's 
| lives. 529 | widow gains a ſettlement with the 
| Renting a coney Warren is a ſettlement. | new maſter, | | 1115 
„ Pp 
Renting above 10 J. per annum in two Hiring and ſervice, 
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ariſhes is a ſettlement where he 
— 849 Several hirings for eleven months each 


Renting the paſture of land is no ſet- | and ſervice, gain no ſettlement. 83 
tlement. „ Loo wt: BF bb hiring and ſervice for a year wanting 


Priſoner gains a ſettlement by renting | a week, inſufficient, 143 
10 J. a year. "00 Going away, twelve days before the end 


A man cannot be removed from his of the year prevents a ſettlement. 


farm. 983 3 1022 
Though part of the t money is A farmer makes over his ſtock and ſer- 
advanced by another, yet if there is vants to another, this does not hin- 
no fraud a ſettlement may be gained. der the ſervant from gaining a ſet- 
1014 tlement. go 
Renting a wind-mill is a ſettlement. Sickneſs or abſence for reaſonable cauſe 
| 1077 | does not prevent a ſettlement, 423 


A ſettlement i is gained by living on his The- ſervant of a viſitor gains a ſettle- 


own eſtate; and remains after the] ment. x 524 
eſtate is ſold. 1116 Turning the ſervant out of doors be- 
Agreement at 10 J. a year, the land- fore the end of the year does not 
lord to make improvements, no ſet-| prevent the ſettlement. $52 
tlement unleſs the Impcovernents are | Hired ſeryant 1s ſettled where the ſer- 
made. 1127 | vice is. : 4 525. 794 
The court will preſume a leaſe to be by ages 4 
A 


. deed, | 555 


F Hiring at yearly wages for a quarter, 


Hiring for a year. and to be paid ac- 


Agreement to part on a month's notice 


Abſence of ſervant by the maſter's, per- 


ment. 
Servant going to ſea with his maſter's 


* 


Certiorari to remove an order of the 


The owner who has let his ſhip to an- 
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need not be .hired for forty days. 
Page 746 


Service for a year on different hirings 
for a year, a good ſettlement. 878 


_ and if the parties like, to continue a 
year, ſufficient for a ſettlement. ,9 50 


, cording | to the quantity of work, 
. gains a ſettlement. 


in another pariſh is a ſettlement 
there. 1164 


does not reduce it under a hiring for 
a year. 1182 


miſſion does not prevent a ſettle- 
„ 
leave, and finding another, is ſettled. 

1232 

Servant removing with his maſter in the 

ſecond year gains a ſettlement though 


there was no new Wa 1240 
Sewers. 

Rate may be made to reimburſe charges, 

1127 


Objections to orders removed muſt be 
argued before they are filed. 1263 


commiſſioners for the removal of 
their clerk, held to be due of right. 
609 


— See Bail, Elcape, Fees. 
Ships. 


other is ſtill liable for a loſs of gold 
 fept by the ſhip. - 12 25¹ 


- 
| How to authenticate an 3 that 


1139 


Serving out the year with an executor 


For repairs, Ec. done to a Qi, the 
maſter or owners are liable, at the 
election of che tradeſman. Page816 


Simony, See Reſignation, 


Smugglers. 


If one ſmuggler has no arms, he is not 
within the ſtatute, though the others 
have, 1166 


Soldier. 


A perſon liſted and qualifying himſelf, 
ſhall be taken to be doing duty, and 
muſt be MOON upon common 
bail. 2 

A gunner is a common ſoldier, and to 
be Ale bange upon common bail. 7 


Solbit ad diem. 

If any intereſt was paid upon an old 
bond after the day, it muſt be a plea 
upon the ſtatute. 652 

Specific perkozmance. | 


Specific performance decreed, where 


nalty. 


See Agreement. 


533 


Stamps. 


A diftringas ſtamped before the excep- 
tion taken, though not ſtamped at 


A deed is good though « executed before 
ſtamped. - . 024. 


is not ſtamped at the time. 716 
Judgment granted on the firſt motion 
for the penalty of not filing com- 


; 5 * 
2 


{ 


mon bail, 737 
Statute. 


the party inſiſted to forfeit the pe- 


the time oy the trial, held good. 57 5 


. —— — 
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P OR IEEE PONENT id 
* 


Statute, 

Promiſe of marriage not within the 
ſtatute of frauds. Page 34 
What writing is neceſſary to bring a 
| Caſe out of the ſtatute of frauds. 236 
Conſtruction of the ſtatute for the pi- 
Iloting of ſhips. 249 
Statutes made pro bono publico, to be 
expounded ſo as to attain their end. 
5 2 „ 

A copy of ſtatutes examined with the 
parliament roll preferred, 446 
What acts of parliament bind the 
crown, though not named. 516 
If no indictment is directed by a ſta- 
tute, a penalty to the king muſt be 
ſued for as a debt. 828 
Certioraries relating to the highways 
are taken away by 3 & 4 V. & M. 
though to remove orders made on a 
ſubſequent law. 944 
Though the time in a temporary law 
is expired, yet if it be continued, 
facts may be ſaid to be done by 
virtue of the firſt law. 1066 
The ſtatute 21 Fac. 1. for filing affi- 
davits in popular actions, does not 
extend to n penal ſtatutes. 
1081 
The ſtatute 21 YJac. 1. does not give a 
new juriſdiction to the aſſiſes or ſeſ- 
ſions. 1103 


Suits. See Declarations, Pleading. 


Sundays and holidays, 


A writ of inquiry cannot be executed 
on a Sunday. 87 
Selling meat on a Sunday, no offents at 
common law, 


* _- | 


g 
N 7 


The court will not inquire into 


| 


Surety of peace. 


A fact committed before the act of 
grace may be a ground for articles of 
the peace. Page 473 

Mandamus to take ſecurity on articles 
of the peace 835 

the 
truth of articles of the peace. 1202 

Huſband may ſwear the peace againſt 
his wife. e 

How to take ſecurity of the Peace, 
where a marriage Is diſputed. 1231 


% 


Surrender. | 


Conditional ſurrender of a — 8 
leaſe, good to warrant a renewal, 
EG 201 

See Recovery, 


| Swearing. 


In a conviction the particular oaths 
muſt be ſet forth, and the degree of 
the defendant if the higher penalty 
is inflicted, 497, 686 


* 


Tall. 


ENANT i in tail 7 a truſt may 


bind his heir by articles, in equi- 
ty. 602 


_ Taxes, 


An exciferan 1 1s to be taxed in the di- 
viſion where he lives. 417 


The tenant ſhall not deduct land tax to 
the improved value in account with 


His landlord, 1191 
See Cuſtoms, Debt to the King, 
Rents, * 


Tenants 
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Cenant right. 
The nature of that holding: Page 654 


Tender. 
Ten der may be pleaded to a quantum 
meruit. 576 


On tender pleaded, the money muſt be 
paid into court, or the plaintiff ſhall 
take judgment, | 638 
A tender of more than due is good. 916 
Money brought in on pleading a tender 
cannot be taken ou: y the defen- 
dant, though he has a verdict. 1027 
Special memorandum ordered, to give 
the defendant opportunity of plead- 
ing a tender. 638 
On a covenant to do an act, the other 
party paying ſo much money, a ten- 
der of the money need not be alle- 
„„ 458 
Tender of ſtock, how to be proved. 504 
What a tender of ſtock. 


| 533 
If a tender of ſtock muſt be on the 


r 
7 —— 
£ 
2 a 
—_ 
- 


| 


very day. 579 
The tender of ſtock muſt be at the 
laſt part of the day that it can be 
accepted. —— — 
In tender of ſtock, the uſual hours of 
transferring muſt be ſet forth. 832 


-, s 
BD 


zcourt. 97 
Bringing money into court, refuſed in 
; debt. 890 
No bringing goods into court in trover. 


Introduction of paying money into 


e 

In trover for money, leave given to 

bring it into court. 142 
Money may be brought into court at 

the ſuit of an executor, . 796 
In action for immoderate riding, cannot 

bring money into court. 787 
In action for dilapidations money can- 
not be paid into court. 906 


Vol. II. f 


— 


Penalty of a penal ſtatute brought ints 


court, | . Page 1217 
If the coſts are not paid on bringin 
money into court, the plaintiff SE 
go on, and cannot have an attach- 
ment. | | 1226 
In debt upon bond conditioned far pay- 
ment of money by inſtalments, the 
payments due can not be brought 
into court upon the ſtatute 4 Am: 
E. 16. x 515 
Debt on bond ſtayed on bringing into 
court the inſtalments in arrear. 814 
Money due by firſt inſtallment may be 
brought in, but not to ſtay the plain- 
tiff from ſigning his judgment. 957 
Amends not pleadable to treſpaſs for 
taking goods, 549 
Principal and intereſt, Ge. brought in- 
to court on ejectment upon a mort- 
age. 21 
Pe Slings in ejectment ſtaid on ® Vs 
ing arrears of rent into court. goo 


Proceedings on a mortgage may be ſtaid, 


without payment of a bond; 1107 


| Term; 
The tertn in which bail is put in reck- 
oned one of the two terms in which 
plaintiff muſt declare. 631 
See Notice, = 


Time. 

In contracts for ſtock the computation 
muſt be by lunar months. 445 
See Days and times, 


Tithes. | 


The parſon is not obliged to take tithe 
of graſs the day it is cut, but may 
let it lie long enough to make it into 
hay. C 


Toll. 


15 X 
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Toll. - 


= 


Toll is not incident to a fair. Page 1171 


Trades. 


Indictment for uſing a trade fed in 
- Great Britain at. the time of the 


ſtatute 5 Eliz. quaſhed, 552, 788 
What bond in reſtraint of trade is 


good. „ 739 
Traverſe. 


In an action upon a bail- bond the ar- 
reſt is not traverſabbe. 444 


Traverſe of a ſeiſin in fee is ill where 


a leſs eſtate would be ſufficient. 8 18 
Where I confeſs and: avoid I ought not 
to traverſe, and it may be paſſed 


over and Me taken on the avoid- 


A 837 


The traverſer of an inquiſition for the 


King is to be conſidered as a defen- 
prom and the proſecutor may carry | 
down the record. 1208 


Creaton. 


Hb. 


On apprehended by an officer may 


ſurrender within the year in order 


$18 


| 


[ 


to reverfe an outlawry. 824 
Commitment for treafon may be gene- 
bo 
Priſoner committed for high treaſon, 

balld. „ 

Treſpaſs, | 
Lies for an ente hurt. 596 


Damage done by goods thrown down 


and caſually blown by the wind, not 
indictabe. 190 
Actions of treſpaſs againſt different de- 
fendants are not to be joined by. the 
cburt. 420 
2 * 


1 
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"- 
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LY 


Where the 18 1 is awful, ab the « fixing 
a ſpout, and the conſequence inju- 
rious, the 6 is by caſe and not 


treſpaſs. Page 634 
Taking bona et catalla is too general in 
treſpaſs, 1 637 


Necnon de eo quod after a quod cum, is 
a poſitive charge. 68 1 
Treſpaſs does not lie for king, an ex- 


ceſſive diſtreſs. 851 
Laying hold of a horſe, bo treſpaſs 
without particular damage. 872 


Lies for ſetting the end of a bridge on 
the plaimif's ſoil, though a high- 
„ 1904 

Lies for erecting a al in a market 
without agreeing for the ſtallage. 

15 78 

Officer of cuſtoms liable. i in treſpaſs for 
wrong ſeiſure, notwithſtanding pro- 

bable cauſe. Ss 820 

One partner brings treſpaſs without his 
companion, it malt be pleaded in 
abatement. 1 820 

In uſum ſuum proprium converterunt is 
not ill in treſpaſs againſt baron and 
. 1094 

Declaration in treſpaſs beginning with 
quod cum, amended, 4162 

In treſpaſs for putting diſeaſed cattle 
into the cloſe, full coſts though 
under 40 5. damages. 3 co>4Jg8 

The plaintiff ſhall have full coſts in 
* for conſuming proviſions. 

1130 
| Fulls coſts on an ſuc extra viam. 
1168 

3 upon an erroneous judgment 

will juſtify the party and the officer, 

upon an irregular judgment the of- 
ficer only. 509 
Othcer joining in plea with a party 


who is not juſtifiable, ſhall fail. 
$09 

Where the party and the officer join 
in a juſtification which is s JM as to 
one 


; 


A TaBIE af the Principal V 


— 


one ;:of them, | dent hall be a- 7 


geainſt both. 


of it. 1184 
In treſpaſs the plaintiff need only falfi- 
fy the defendant's title. 1238 
Amends not pleadable to treſpaſs for 
taking goods, 549 
In ejectment the plaintiff. has his elec- 
tion to pay coſts to which defendant 


he pleaſes. 1 4 


p ond levercd } in es 1140 


Attorney or ny 0 be tried by the re- 


. 76, 532 
Seizing a houſe in the Eaſs- Indies is 


inot:triable here. 6 46 


Where a deed comes in by Ot af 

the Admiralty may try whether it 
was fraudulent. 761 
Where either party will ſuggeſt any 
thing relating to the venire, a copy 
muſt be given to the other fide. 233 
Defendant pays coſts for not trying by 


proviſo, 797 


Counſel lowed ; in a capital caſe on a 


Collateral iſſue. „ 826 
In capital caſes the priſoner muſt be 4 
the bar when the ay of his trial is 
appointed. _— a0 
If a defendant in the crown-office car- 
. ries down the record, and it 1s made 


3 remanet for the proſecutor” s not 


praying a fales, the recognizance is 
ſaved. 937 | 
In what caſes the King may withdraw 
a Juror, 984 
There muſt be a rule before any trial 


by proviſo. 1055 


Coſts of a ſpecial jury (except ſtriking) | 
allowed on 3 Geo. 2. c. 25. 1080 
Since the jury act, the venire faczas 
| maſt be de corpore comitatus in the 


Enge 1184 
A juſtification under a returnable pro- 
bels i is ill, without ſhewing a return 


| 


| 


ations. excepted by the at for the 
amendment of the law. Page 1085 
Tho defendants who plead to iffue are 
_ acquitted, yet damages may be aſ- 
ſeſſed againſt defaulters. 1108 
If it appears no iſſue is joined, the 
jury muſt be diſmiſſed. 1117 
Caſes of trial in a wrong county aided 
by ſtatute. 418 
Where there are iſſues in fact and in 
law, the plaintiff may waive. the 
iflues in fact, and take out an in- 


quity upon the demurrer, 532 
Trial at-bar granted for the importance 
of the conſequence. 52 


Trial at bar grantable where the whole 
eſtate in demand is of value though 


againſt ſeveral defendants. 479 


Trial at bar ordered 1 in a miſdemeanor; 


. 644 

No rule for trial at bar before iſſue 
joined. 696 
Crown not intitled to a trial at bar of 
_ courſe where there is a proſecutor. 
816 

No trial at bar in a cauſe ariſing in 
London. 8 56 
Attachment e a witneſs for not 
attending a trial, 810 


Verdict not to be ſet aſide for ſmallneſs 


of damages. 940 
Writ of inquiry awarded for a defen- 
dant to ſupply non aſſeſſment of 
damages. 1021 
Where the jury drew lots, the court 
ſet aſide the verdict, though accord- 


ing to evidence. 642 


Deſiring a juror to appear, no. caufe 
for ſetting aſide the verdict. 643 
Where on trying a traverſe on a return 
no damages are given, this cannot 
be ſupplied by writ of inquiry. 10 52 
Venire facias de novo awarded for the 
omiſſion of aſſeſſing damages on trial 
of a traverſe of the return to a Man- 


' damis, 1053 


There 
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There can no venire facias de novo be 


awarded on a writ of error. Page 
| 19331 
In- what caſes a venire facias de novo 
may be awarded. 887 


New trial not granted after verdict for 
the defendant in information of quo 
warranto. | | 101 
New trial granted after a trial at * 
| 584 
No new trial where party might have 
had evidence on the firſt trial. 691 
New trial cannot be had a ſecond time 
for exceſſive damages. 692 
No new trial where one of the defen- 
dants is rightly acquitted. 814 
No new trial in a gui tam after verdict 
pro def. 899 
Defendant convict of forgery muſt ap- 
pear perſonally when he moves for 
a new trial. 968 
No new trial to be granted after four 
years acquieſcence. 995 
No new trial for ſmallneſs of damages. 
1061 
No new trial can be moved for on the 
crown ſide after the ſigning an in- 
terlocutory judgment. 1102 


New trials may be had in ejectment, 


and after a trial at bar. 1105 
New trial denied, where the jury find 
a matter left to them againſt the 
ſtrength of the evidence. 1105 
No new trial where there is evidence | 
on both fides. 1142 
Iaferior courts cannot grant a new trial. 
OY 
New tridl dot grantable to a plaintiff 
on a penal ſtatute. 1238 


| 


See Damages, Inquiry, Notice, 


Cenue, Witneſs, 


| 


| 
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Trover. 


Goods taken in the owner's life- time 
and uſed after his deceaſe, are con- 
verted in his life-time. Page 60 
Removing goods whereby they are lot | 
though a treſpaſs, will not maintain 
trover, . 
In trover for money, leave given to 
bring it into court. 142 
Finder of a Jewel may maintain trover. 
© 
Taking part and ſpoiling the reſt % 4 
converſion of the whole. 576 
A piece of tepee well in trover. 


738 
| Parcella ſegeſtrium, involucrorum et * 


num, Anglice, &c. ſufficient in tro- 
ver. 80g 
Trover de 50 peciis materiae quadratae, 
Anglice timber, ſufficient. 810 
Trover for a parcel of diamonds. 827 
Trover lies againſt taker in execution 
of bankrupt's goods, without join- 
ing the officer, 996 
A recovery in trover veſts the property 
in defendant, 1078 
Defendant in trover can not juſtify the 
detaining goods for money laid out 


upon them, 651 

See Tender. 
Truft, See Ales. 
Uagrants, 

Perſon muſt be idle as well as 

diſorderly to be committed for 

a vagrant. N 1103 

Child of two years old cannot be a 

vagrant. 631 


Juſtices have power to commit to hard 
labour idle and diſorderly perſons. 
882 
Vagrant 


ol che Principal Matters 


ä 


Vagrant money ought to be 1120 
quarterly, but a previous preſent- 
ment of the grand jury is not neceſ- 
, fary. Page 1028 


Uariance. 


In ſetting forth a writing, more mate- 
rial than in a name, &c. 231 
Variance in the Chriſtian name of an 
Earl immaterial, | 316 
Segrave and Seagrave no variance upon 
nul tiel record. 889 
Cujaſdam promiſſionis, and ſeparaliun 
promiſſionum, a material variance. 892 
Variance by omiſſion of a name in a 
Warrant, ſupplied by the writ. gog. 
Judgment againſt the inhabitants of 
part of three pariſhes, and a writ of 
error of a judgment againſt the in- 
habitants of the three pariſhes, quaſh- 
cd. 5 1110 
If the record of nifi prius agrees with 
the declaration delivered, a variation 
from the iſſue is not material. 11 31 
A flight variance fatal in the name of a 


corporation. 707 
Variance of the ſum in a judgment is 
not t cured by a remittit. 1171 
Cenue. 
Actions maintainable for cauſes ariſing | 
beyond the ſeas. 614 
Seiſing a houſe in the Eaſt-Indies not 
triable here. 646 
No venue need be laid for a marriage, 
or in a plea of alien nee: 775 


If the defendant has eight days in the 
term the declaration is delivered, he 


the next term. 211 
Rule to change the venue muſt be 
moved for before plea, and motion 

to diſcharge the rule muſt be made 


E before replication, 8 58 


vo 1 


© 


can not move to change the 3 


9 


Plaintiff may "amend: in the venue. 
Page 1162, 1202 
Venue not to be changed in debt. 878 
Debt for rent may be laid where the 
deed was made, or the land lies. 776 
Information not amendable in the ve- 
nue. 911 
Venue not changed to loſe an aſſiſes. 
1180 
Venue not to be changed into a county 
palatine, nor in ſcand. mag. $07 
Venue of a cauſe ariſing in Wales can- 
not be changed from one Enzlifh 
county to another, 1259 
Venue changed from London to Car- 
martben, _ 1270 
Venue not to be changed into a third 
county without content. 1216 
Changed from London to Middleſex. 8 7 
Changed from Poole to Hampſhire, the 
corporation being intereſted. 874 
Where an attorney is defendant he 
may change the venue into Midale- 
ſex. 1049 
Attorney cannot change the venue to 
Middleſeæx where there is another 


gefengant joined. © '. -- 5610 
Barriſter may lay the venue in Mid- 
dleſex. 822 


Sheriff may aſſign a bail bond out of 
the county, and the action may be 
brought where the aſſignment was. 

7 

Action againſt a conſtable, not 267 
fined to the proper county, where 
he does not act in execution of his 


office, 1 85 440 
Qerdit. | 

Informal iſſue cured by 2 verdict. 
973 


In debt on a covenant to pay money, 
the verdict mult go to every part of 
the demand. 1089 
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— 45 
15 on arguing a ſpecial verdict for 


| Verdia ſet afide, becauſe the jury drew 


Paſten amended by the judge's notes. 


ed ne fn Ton — ; — hath 
0 „ 


„e . #. a 


1 verdict 4005 chars bankrupt || 
bought and ſold. great quantities, 
| faulty for the uncertainty. Page 

$14 


Verdict Ending the election of a corpo- |. 


rate officer, and that he had not 
taken the ſacrament within a year; 


finds a good election, without a ne- 


gative finding that there was no pro- 
ſecution. : 1145 
A recovery without eln! is imperfectly 
found, and no venire facias de novo 
ſhall go. 5 1185 
Where the plaintiff's cauſe of action is 
confeſſed, and the parties afterwards 
go to iſſue, which is found pro def. 
the verdict ſhall be ſet aſide and an 


inquiry awarded. 5 5 


Aſſets on a ſpecial verdict ſevered by 

renn . 
Intire damages in verdicts ſevered by 
the court. 1038 


1197 
Special verdict amended by affidavit of 
the evidence. $14 


On arguing a ſpecial verdict in a crimi- 
nal caſe, defendant need not be pre- 
ſent in court, 844, 1227 | 

Special verdict finding nothing as to 
one of the offenſes, is an acquittal 


of that offenſe. 84 


a capital offenſe, it appears the de- 
fendants are guilty of a leſs crime, 
the court will not diſcharge them. 

1019 


lots. 642 
A verdict 3 find as to the whole 


demand. 1089 
See Damages, Trial, 


* Mt Md _ 


- Ceſtry. ; 
The 1 of adjourning a aer is in 


the pariſh at large. Page 1045 
A ſelect 8 legal. -- "FRG 
Aue. 
Two houſes in an extraparochial place 


are not enough to denominate a ville. 
| 1994s * 
Uiſitoz, 

Offenſes againſt the private ſtatutes of a 
college are not parole by the act 
of grace. - 082 

The viſitor may puniſh one man for an 
act done by him jointly with others. 

913 

The appointment of a biſhop without 

his Chriſtian name to be viſitor, ex- 


tends to his ſucceſſors. 913 

The viſitor in his citation muſt purſue 

his authority. | 913 
Anion. 


The ſtatute for union of churches in 
Ireland does not authoriſe the uni- 
ting a church that is full to a vacant 
one. 517 


[Of the effect of the union of pariſhes 


after the fire of London. 925 
Union of a prebend in Norwich to the 
maſterſhip of Catharine- hall. 159 


Gold and voldable. 


Prerogative probate without Bona nota- 
bilia only voidable. 
Infants contracting marriage, voidable. 


939 


Uſes 


* ” Av --- 
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[ Habeas corpus gran ed” of courſe, to 


Ates and truſts; remove a priſoner from Wales to an 
TT Engliſh county. po 904%. 
5 Tofant covenants to levy a fine; he may Prohibition to the great ſeſſion, to ſtay — 
declare other uſes when of age. a ſuit on a ſubpoena ſerved out of "*, 
s Page 94 the juriſdiction. 639 © 
A fine levied to the tenant of the prat- 5 = | 
cipe in a recovery, ſhall be intended Warrant. | 
to the uſe of the conuſee. 17| | 155 | 
Where the power is only to revoke, no | Warrant for treaſon executed in court. 
ne uſes can be declared. 584 530 
On a covenant to ſtand ſeiſed for love | In what caſen u warrant is a juſtifica- 
and affection, one named in the deed | tion to a conſtable, 7 
may aver himſelf a relation. 934 | 
prom” tpn of affection cannot raiſe - Warrant of attoꝛney. 
a power to appoint for the benefit of 
a ſtranger. 35 Warrant of attorney filed of any term 


125 9 
Lands diſcharged of a truſt by a ſale pendente lite is ſufficient. 526, 807 
without notice, affected with the | 
ſame truſt on their coming again to 


the hands of the truſtees. 243 


| 


Warranty, 5 


A man offers plate to ſale with war- 
3 | ranty, and afterwards ſells it to the 
Ulury, ſame perſon .for leſs money, the 


: warranty does not extend to this 
Indictment lies not barely for a corrupt 7 y 


agreement, 816 | 8 
Uſury cannot be pleaded to ſerre facias 
on a judgment. 1943 Wills, 
Ds notes beyond legal intereſt, | Where the owner of the fre with a 
held uſurious. | id 1243 term to attend the inheritance makes 
Uſury may be given in evidence on] an incompleat deviſe to carry the in- 
r afumpyit. a 498 heritance, it ſhall not be ſet up in 
A my 1 8 5 "WP * equity as a deviſe of the term. 619 
* 33 After probate of the will a court of 
equity may inquire into the fairneſs 
N — ——| of a reſiduary deviſe of perſonal 
eſtate. 666 
Wales. Original of the right of probate of | 
1 667 ; 
URDERS and felonies in any Sealing a will is ſigning. 8 | 
part of Wales may be tried in | Though ſigning in the _ s pre- 
the next Engliſb county. ſence is not mentioned in the atte- : 
Certiorari lies 5 Wales on Wütend ſtation, yet it may be a good execu- | 
for miſdemeanor, 704 | tion. 1109 | 


2 | ; One | 


7 
Po Ae. At. 


— 75 
— * 
vey 


* 


{ ne. "i the fobfcciben to iſh atteſta-. 
tion of a will having an annuity de- 
viſed to his wife, held not to be a 
credible witneſs within the ſtatute. | 
| Page 1253 
Parol evidence not admitted to deter- | 


mine, the conſtruction of a will. 
| 1261 


dee + Probate. 


: Uiine licence. 


One ſingle act is a ſelling by retail. 718 
Selling wine in bottles, is not felling 
by retail meaſure. 1124 


Witnels. 


Rule upon a witneſs to an arbitration 
bond, to make affidavit of the exe- 
ns. 

Where the bail is a ſubſcribing withels, 
he ſhall be obliged to teſtify. 406 

Attachment granted againſt a witneſs 
for not attending on a ſubpoena. 510 

A witneſs ought to have reaſonable no- 
tice of a trial. 510 

Attachment againſt a witneſs for not 
attending a trial. 1 

There muſt be perſonal ſervice on a 

witneſs to warrant an attachment. 
1 

No attachment againſt a witneſs, un- 
leſs reaſonable expences were ten- 
dered him. 1150 

Attorney preſent at putting in an an- 
ſwer, not obliged to give evidence 
of 1 A = + 

What age the law will allow an infant 
to be witneſs at. 700 

A witneſs to a deed becoming admini- 

ſtrator, &c. his hand may be proved, 


34 


105 a witneſs becomes intereſted, his 
- potion taken before can not be 
. 101 


2 
1 


„ | 


4 Affidavit of one cool af forgery 


a oe 


| Laying « a wager on "the cauſe does not 
incapacitate for a witneſs. Page 652 

| Party 1 whoſe deed i Is forged, no witneſs, 
Res 28 

Bankrupt not itte to Thi 
. own act of bankruptcy. 828 
If the witneſs to a deed becomes infa- 
mous, he is conſidered as dead. 833 
Quaker no witneſs in an appeal of 
murder. 856 


not to be read to ſupport a com- 
plaint. N 
Fe ſuppoſed to be defrauded, allow- 
ed a witneſs in perjury. _ 1229. 
A bond proved by a co-obligor. 35 
Vendor witneſs as to title, "where no 
covenant, for warranty. 445 
Wife of prochein amy a witneſs. 50 
Prochein amy no witneſs. 1026 
Guardian on record not a witneſs. 506 
Proprietor of a note a witneſs on an 
indictment for tearing it. 595 
Party to uſurious contract cannot be 
called to prove payment. 633 
Giver of note no witnels on indict- 
ment for perjury in denying an a- 
greement relating to it. 1043 
Defendant in ejectment no witneſs on 
indictment for perjury at the trial. 

g 1 
One whoſe wife has an annuity deviſed 
for her ſeparate uſe, is not a good 
witneſs to the will. 1253 
Wife of a party admitted to prove her 
huſband's death. 568 
Wife witneſs againſt huſband, on in- 
dictment for aſſault upon herſelf. 6 33 
The wife of one defendant cannot be a 
witneſs for the other on an indict- 
ment againſt two. 1095 
Creditor of bankrupt no witneſs to 
prove him a gameſter. 507 
A creditor allowed to prove debtor not 
intitled to his diſcharge on the mint 
act. 6 50 
Sheriff 5 


Bhertf bailiff 1 no witneſs t to prove at- a A enen wha "94 added er the 


tempt to arreſt. Page 650 
Lord of cuſtomary manors diſallowed 
as witneſſes to eſtabliſh a right in a 


lord of another manor, 6 58 
An informer intitled to part of the 
penalty is no witneſs, | 316 


Io treſpaſs for beating his ſervant, the 
+ ſervant not admitted a witneſs, 414 
Servant witneſs in an action by maſter 


for beating him. $95, 10 54 
Apprentice witneſs for maſter in action 


per quod ſervitium amiſit. 944 | 


In an action againſt the maſter for the 
negligence of his ſervant, the fer-| 
vant having a releaſe from the de- 
fendant is competent. 1083 

A ſailor who claims wages, no witnels 

concerning the loſs of the ſhip. 

414 

Original debtor taken as a ſervant, to 
prove the payment by another. 507 

Goldſmith's ſervant who overpays mo- 
ney is a witneſs in action for it 
—_—— 647 

He that apprehends himſelf intereſted, 
though not ſtrictly ſo, is no witneſs. 

129 

The party who excepts to a witneſs 
may call him afterwards. 480 

A witneſs admitted where remotely in- 
tereſtec. 575 


A. ſtops bonds at the South-ſas be 


and gives bond to indemnify ; he is 
no witneſs to prove the property, in 
an action againſt the company's ſer- 


vant. 575 


Where there are two qualifications to 


an election of an officer, he who 
has but one only may be a witneſs. 

8 
Where one defendant is fined, wil 
witneſs for the other. 633 
The tenant in poſſeſſion cannot be 
made a witneſs in ejectment. 632 


Vo I. II. | 


right claimed, may be a witneſs to 
prove the uſage. Page 1069 


omen. 
A woman is capable of being a ſex- 
ton, and of voting in the election. 
1114 


A baſtard is within the ſtatute of P. & 
M. againſt taking away young wo- 


A | 1161 
Moꝛds. 
Calling a juſtice of peace rogue, Ge. 
indictable. 420 
Words of a juſtice not ſpoke to him, 
not indictable. 1157 
Words of a magiſtrate where action- 
able. 617 
He is a rogue, of a juſtice of peace, 
actionable. 1168 


Thief of every thing actionable. 142 


|You are a rogue, and compounded, 


Sc. of a tradeſman, actionable. 762 
You did ſhut up my ſiſter and murder 


her, actionable. 190 
Of an attorney, he is a rogue, &c, he 
is no attorney, actionable. 1138 


Cheating rogue, not actionable. 696 
He has received forty days wages for 
work that might have been done in 
ten days, and is a rogue for his 
pains, of a carpenter, not actionable. 
You cheated J. S. and ſtood wat " 
your daughter, &c. not actionable. 


1169 
Not actionable to ſay A. has had he 
pox. 1189 
Rogue not actionable. 304 


Where words are not actionable of 
themſelves, in an action for conſe- 
quential damages the plaintiff may 
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3 not carry full coſts. 3 3 6 
What not a ſpiritual defamation. 946 
| Words tantamount to vbore are within 


iſhe ouſtom of London.) 471, 545 
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The principal certainties 
„ 291-00 bot ay 
Whore. a defect in an original is cured 
; BY pleading. over, and Where not. 


I l 2 1770 1 16 
tho regiſter, and 


ere variance om 
other matters of abatement, muſt be 
A mandamus may be returnable the 
14th day after the tele. 40 
a writs is not ex debito 7. 
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